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committeeb on patents, 
Senate and House of Representatives, 

Washinfftan, D. C, March 26, 1908. 

The committee met at 10 o'clock a. m. in the Senate reading room, 
Congressional Library. 

Present: Senators Smoot (chairman), Brandegee, and Gary, of the 
Committee on Patents of the Senate; also Representatives Currier 
(chairman), Barchfeld, McGavin, Law, Sulzer, Legare, Pratt, and 
Leake, of the Committee on Patents of the House of Kepresentatives. 

The Chairman. I should like to say to those who are interested in 
this proposed legislation that while no definite programme has been 
mapped out, there has been discussed and tentatively agreed to a plan 
of procedure. We will take one of the bills for instance. Senate bill 
2499, and we should like to have the parties who are interested in the 
different sections of the bill and have objections to that bill to make 
their objections known, and we will take up the sections so designated 
for consideration. All the other sections of the bill to which there 
may be no objection will be passed by, with the understanding of 
course, that all agree to the provisions of the unobjected sections. 

I will state, however, that if any one comes in later who is not pres- 
ent this morning, and objects to any section, we will gladly hear the 
obiections. The letters which I have in my possession object to the 
following sections in Senate bill ^499: Sections 1, 4, 10, 13, 14, 16, 17, 
25, 27, 31, 33, 34, 44, and 46. 

Gentlemen, if there are any other sections which are objected to by 
anybody present, we should like to have them make manifest their 
objections at this time. 

Mr. Mawson. I should like to inquire to which bill the objections 
which you have referred to apply. 

The Chairman. My remarj^s nave reference to Senate bill 2499, 
known as the Smoot bill. 

Mr. Nathan Burkan. I wish to suggest an amendment to section 
40 of the bill. 

The Chairman. As to many of these sections it has been thouj^ht 
that very little would be saia, while as to others considerable tinie 
will be taken in their discussion. I have thought, which has met the 
concurrence of the chairman of the House Committee on Patents^ that 
perhaps there should be some division of time as to these different 
sections. We have thought that perhaps to-day and to-morrow 
should be taken up with the consideration of the sections other than 
those referring to tne musical provisions of the bill, and that Saturday 
should be given over for that particular question, and that on Satur- 
day there should be some division of time between those who are in 
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favor of the so-called Kittredge bill and those in favor of the so- 
called Smoot-Currier bill, or those who oppose them altogether and 
have some other proposition to present. 

Representative Currier. Ma^^ I suggest in this connection that we 
will expect gentlemen representing each side to arrange among them- 
selves for a division of the time? 

The Chairman. I thank the chairman of the House Committee on 
Patents for his suggestion. 

I wish to say, so lar as the committees are concerned, that we want 
to obtain durm^ these hearings all the information ootainable. and 
that if hearings during the daytime are not sufficient, we are pertectly 
willing to take the evening for them. 

I wish also to announce that to-day, at the adjournment of the 
morning meeting, at 12 o'clock, we will ask you to come here this 
evening at 8 o'clock, because this afternoon the Senate has under 
consideration what is known as the Aldrich currency bill, and there 
will be votes upon various amendments to it,^ and it will be almost 
impossible for members of the Senate Committee on Patents to be 
absent, and I have been given to understand also that it is very 
important, so far as the Members of the House are concerned, tha€ 
they shall be present at the session of the House this afternoon. 
Therefore, if there is no objection, when the meeting adjourns this 
morning, we will adjourn to meet here in this room at 8 o'clock 
to-night. 

Mr. BuRKAN. In making objection to section 40, I refer to the 
Kittredge bill. I find in your bill it is section 41. 

The Chairman. We will call it section 41 instead of section 40. 

Mr. Albert H. Walker. Am I right, Mr. Chairman, in imder- 
standing that the Currier bill and the Smoot bill are identical? 

Representative Currier. Not absolutely. 

The Chairman. There are two or three differences, I think. • 

Mr. Walker. They are nearly the same? 

The Chairman. Nearly the same. 

Mr. Walker. Am I afeo right in understanding that the Kittredge 
bill and the Barchfeld bill are nearly the same? 

The Chairman. Nearly the same. I think there are two or three 
differences between those bills. 

Mr. Dennis F. O'Brien. Mr. Chairman, in the division of the subject 
as you have indicated it, if the interest of those who are concerned 

Erimarily in the musical part, so-called, should be affected by such 
jgislation as the musical people ask for, will they be free to present 
their arguments upon that point outside of the time that has been 
specified for the musical part, so-called? 

The Chairman. Whom do you represent? 

Mr. O'Brien. I represent Mr. George M. Cohan, the composer. 
He finds certain conditions now existmg in his field of enoeavor 
which threaten his property interests. 

Representative Currier. His property interest is in the musical 
composition? 

Mr. O'Brien. Yes, sir; but also in the dramatic composition, 
which is a part of the musical, also. Can he touch upon those things 
to-day or to-morrow? 

The Chairman. I would not want him to touch that subject at all 
until we come to it, and that 1 think will be Saturday. 
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Mr, O'Brien. Then I understand he will present his side of the 
case. 

The Chairman. Whatever he has to say in relation to other sec- 
tions he may say, but we do not want him to present the music ques- 
tion until Saturday, when the whole subiect will be gone into. 

Representative Currier. We desire asiar as possible to segregate it. 

Representative Sulzer. At that time you can present both sides of 
the question, the dramatic and musical. 

Mr. William B. Hale. Will you please add sections 6, 38, and 39 
of the Smoot bill? 

Mr. Walker. Will you kindly^or me, add section 28? 

Mr. John J. O'Connell. Mr. William A. Jenner and Mr. Edmund 
E. Wise, both members of the New York bar, wish to be heard in rela- 
tion to section 34. They can not be here to-day, and they ask me 
to request to set apart some time for them to-morrow. 

The Chairman. We will gladly hear them to-morrow. You may 
so inform them. 

STATEMENT OF ME. OEOEOE HAVEV FXJTHAM. 

The Chairman. Mr. George Haven Putnam, secretary of the Amer- 
ican Publishers Copyright I^^ague, is present, and from a letter that 
I have received from him as a representative of the' authors and the 
publishers he makes. I suppose, objections to as many of the sections 
as anyone interestea; ana perhaps it, would save time, and it would 
be proper now^ to ask Mr. rutnam to make whatever statement he 
desires in relation to the sections in which he is interested. 

Mr. Putnam. Mr. Chairman and gentlemen, I will point out that 
our interests are in the main for the enactment of the substance of 
the provisions of the Smoot-Currier bill with certain changes, not 
many, but important, in which the provisions of the Kittredge bill 
differ from those adopted by your two committees. I will point out 
further, and partly with reference to the application on behalf of Mr. 
Jenner, whicn has just been submitted, that we are here more par- 
ticularly to withstand the contention, as I happen to know from Mr. 
Jenner's printed ar^ment, that he will desire to present, and, there- 
fore, we will appreciate keenly the courtesy of speaking later in main- 
taining the bill against the objections, which will be presented here. 
Thererore, I may ask to be heard later. 

The Chairman. That has reference to section 34 — the importation 
clause of the bill. 

Mr. Putnam. Yes^ir. 

The Chairman. We shall be perfectly willing, after Mr. Jenner 
has made his statement objecting to it, to hear your answer. But 
as far as the other sections are concerned, as mentioned in your 
letter, the committee will be very glad, inaeed, for you to proceed. 

Mr. Putnam. I understand that tne aflSrmative will have the final 
word against any personal objections, especially as to technical 
matters, with which the members of the committee may not be con- 
versant. 

Section 14 of the Currier and Smoot bills, page 1 of the pamphlet in 
parallel columns, which has been prepared in the Bureau of Copyright, 
imposes as a penalty for a failure to make deposits of copies within 
the time specified tne forfeiture of the copyright. This penalty has 
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been objected to, and we should be jglad if the recommendations of 
the register of copyrights, as submitted at the previous hearing, 
hold good in the final enactment. The forfeiture of the copyright for 
a technical failure is what obtains in substance in the present statute, 
but it obtains in no other copyright statute in the world. It is always, 
even in England, France, Germany, and Italy, a technical inadequacy. 

Representative Cubrier. You Know the action very recently taken 
by the special committee on copyrights and trade-mark of the bar of 
the city of New York, of which committee Mr. Paul Puller is chair- 
man, regarding that matter. 

Mr. Putnam. They have not reported their action to me. I am 
s}>eaking in ignorance. 

Representative Currier. They go very much further than the 
bill goes in the line of forfeiture. ^ They recommend unanimously 
now that, unless within a certain limited time copies are deposited, the 
conyright shall be forfeited. 

Mr. Putnam. I should not make any final objection to that, 
because as a fact the publishi^ house that is properly organized ana 
in touch with the copyright oflBce will have no difficulty. The objec- 
tion I am submitting is rather on behalf of the authors, who are afraid 
lest some action which they can not control, some inadvertence out- 
side of their direct responsibility might forfeit the copyright. 

Representative Currier. Of course, you reaUze that a fine would be 
of no avail whatever in deaUng with a foreigner. We can not enforce 
our penal statutes in Europe. 

Mr. Putnam. It would be difficult, I admit. 

.The Chairman. I should like to submit to you the recommenda^ 
tion of the bar of New York referred to by Mr. Currier. This is the 
unanimous opinion of the bar. 

Mr. Putnam. It should carry great weight, sir. 

The Chairman. It is *Hhat should the copies called for by section 

13 of this act not be deposited, as herein provided, within one month 
from any part of the United States, except an outlying territorial 
possession of the United States, or within three months from any 
outlying, territorial possession of the United States, or from any foreign 
country, the copyright shall be deemed forfeited." That is what 
they recommend. It may be well to insert in the record at this point 
their suggestions: 

ASSOCIATION OF THE BAR OP THE CITY OF NEW YORK. 

Special committee on copyright and trade-mark: Meflsrs. Paul Fuller, William G. 
Ohoate. John E. Parsons, John L. Cadwalader, Henrv Galbndth Ward, Arthur H. 
Masten, William A. Jenner. Franklin Pierce, Edward M. Shepard, James W. Hawes. 

To the JumorabU the Committees of the Senate and House: 

At a meeting of the special committee on copyright and trade-mark, held at the city 
of New York, on the 20th day of March, 1908, at which were preeent, Messrs. William 
G. Choate, William A. Jenner. Franklin Pierce, and Paul Fuller, chairman, the 
pending bills to amend and consolidate the copyright laws, were taken up for discus- 
sion, and the following recommendations to your honorable committees were adopted: 
, Sections 13 and 14 of H. R. 243 do not compel at any time the deposit of two copies 
of a copyrighted work with the register of copyrights. 

By tne language of section 14, there is no obligation to deposit these copies, unless 
the register ofcopyrights should make a demand for them. In the opinion of the com- 
mittee, this deposit would be obligatory, and they suggest, therefore, that lines 1, 2, 3, 
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4, and part <rf 5, on page 8 (sectipn 14), be stiicked out and that the section, as amended, 
read aa follows: 

"Section 14. That shoidd the copies called for by section 13 of this act not be depos- 
ited as herein provided, within one month from any part of the United States except 
an outlying territorial possession of the United States, or within three months from 
any outlying territorial possession of the United States, or from any foreign country, 
the copyright shall be deemed forfeited." 

Section 34 of the bill prohibits the importation of a foreign edition of a book copy- 
righted in the United States, even though the book has been copyrighted abroad by 
the author. There are several exceptions to this prohibition. Su bdi vision " e " para- 
graph first makes an exception for a sinsle copy of such book imported for use and 
not for sale "under permission given by the proprietor of the American copyright." 

The committee is of opinion that this permission of the proprietor of the American 
copvright should not be imposed upon the purchaser of such a book. The purpose 
of the copyright law, in accordance with the provisions of the Constitution is to pro- 
tect authors. In the case mentioned the author gets the benefit of his foreign copy- 
right by the purchase of the foreif^ copyrighted book, and the scholar or seeker alter 
knowledge, who desires the original work should not have imposed upon him the 
consent of any person to the exercise of that privilege. 

The committee suggest that the words '^under permission given by the proprietor 
of the American copyright," in lines 21 and 22, p. 19, be stricken out. 

Section 44 of the law (p. 23, line 24) is declaratory of the prevailing rule of law as to 
which some question was raised at the preliminary conferences, to wit, that the copy- 
right is distinct from the ownership of a material object. It has been suggested tnat 
the language of this section providing that the sale of the material object shall not 
constitute a transfer of the copyright nor the assignment of a copyright constitute 
the transfer of the title to the material object miffht be invoked to hinder and pre- 
vent the resale of any copyrighted books purchasea from the publisher, and might be 
utilized to reeulate and keep up prices of retail dealers. 

Any such danger might be obviated by adding to this section the words "but noth- 
ing in this act shall be deemed to forbid, prevent, or restrict the transfer of any^ copy 
of a work copyrighted under this act the lawful possession of which has been obtained." 

All of which is respectfully submitted in addition to the recommendations sub- 
mitted to your honoraole committees on the 15th of December, 1906. 

Dated New York,- March 21, 1908. 

Paul Fuller, Chairman. 

Mr. Putnam. I have their wording before me, and I know the spurce 
from which it came. 

The IjIbrarian of Congress. The Publishers' Weekly is respon- 
sible for it. 

Representative Stjlzer. Suppose instead of putting in the words 
"shall be deemed forfeited" we make it "may be forfeited," leaving 
it discretionary with the Librarian. 

Mr. Putnam. I am not sure whether that would not impose a deli- 
cate responsibility. I submit the objection, which is not a final 
objection, on the part of the authors, and I will pass on, with your 
permission. 

Section 16 includes as an additional manufacturing requirement, 
after the word "printing" the words "and binding, and there is 
an appearance of consistency in making the manufacturing require- 
ment complete. I point out, however, as a practical bmder and 
printer, that there is no real necessity for that prohibition. The 
book must be printed here. There is no possibility, under any con- 
ditions, of making it a profitable industry of sending editions across 
the Atlantic, to be bound outside of the United States, and back 
again. The binding of the copyrighted book will be done here. It 
IS, however, the routine to utilize artistic binders in Paris, in Flor- 
ence, and in Leipsic for the binding of individual copies of certain 
pocks, which are bound as a matter of artist designing. The Amer- 
ican book is printed here, copyrighted here, and bound there, and of 
course it pays the duty. The trade is on the part not only of pub- 
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lishers who are interested in serving that class of clients, but on the 
part of the clients themselves. American buyers^ want the best 
Dooksy and an American is entitled to the best there is, and they may 
be hampered in getting bindings of single copies by reason of the 
fact that a book coming back here carries in its binding a technical 
infringement of this provision, which would subject the copyright 
to forfeiture. 

Representative Currier. If the book was originally bound ic 
this country it would certainly answer the requirement. Suppose 
it were cheaply bound here, and then sent abroad to be rebouna? 

Mr. *PuTNAM. That is not the usual procedure. We^ will say there 
is an edition of 5,000 copies printed here, and 10 copies are sent to 
Paris or Florence for art Dinding. 

Representative Currier. But if a man desires to send a book 
abroad to be bound, could he not send it abroad just as well in a cheap 
binding, which could be there stripped off? 

Mr. Putnam. You could not get the artistic result, because it would 
be cut. It must be folded and bound from the unfolded sheets. The 
cloth books are all cut by the binder. 

Representative Currier. Could not a cheap binding be put on a 
book with uncut leaves? 

Mr. Putnam. It would be a dear binding when you got it on. It 
would be an expensive and wasteful operation to put a temporary 
cover on a book, which you would take off again. The publishers 
want to retain the privilege of sending a small number of copies, 
without any cover at all, abroad for artistic binding, and let tnem 
come back again. 

Representative Currier. That is only for wealthy clients? 

Mr. Putnam. It is only for wealthy clients. It is only a handful 
of business^ but it is an important handful of business as having to do 
with the higher education of the country. 

Representative Currier. So if the binding here was a little expen- 
sive it would cut very little figure with the class of people who would 
want the foreign binding. 

Mr. Putnam. The cost of the cover would be of no importance, 
but spoiling the book for the work of the hand binder woula be. 

The Chairman. Is there not enough of that class of binding 
demanded by American citizens to justify the bookbinders of this 
country in giving just as good bookbinding as you can secure anywhere 
intheworW? 

Mr. Putnam. I am a binder myself, and we do artistic binding, 
and we do the best we canj but we recognize that abroad they have 
a higher art in binding, as in other things. ^ There is an individuality 
which should have its play. The theory is that we get it through 
the operation of the tariff law. But this is a practical importation 
of artistic work from individual artists. We have American painters 
in oil and American sculptors, and they do individual work of the 
highest character, but that is no reason why we should not be per- 
nutted to enjoy the art work of Europe. This operates as a prohi- 
bition. 

Representative Sulzer. Just in this connection, can the American 
artisan do just as good work in bookbinding as the foreigner? 

Mr. Putnam. In some classes better; but so far as this particular 
matter is concerned it is difficult to make a comparison of individual 



BEVISION OF COPYRIGHT LAWS. 16 

efforts. We can not say that the American is better than the 
foreigner. In some work he is. In others he does not eyaal the 
foreigner. It is an individual matter. You can not generalize on it. 

Representative Cubrier. I suppose you know there is great com- 
plaint on the part of labor imions that this does not go far enough; 
that the photoengravers are not protected by this section ; that lithog- 
raphers all over the country are objecting to this provision exempt- 
ing lithomphs representing subjects located in a forei^ country. 
My mail nas been nlled with protests against that provision. 

Mr. Putnam. I want to give a word to your honorable body in 
regard to that provision. I have stated practically all there is to 
say in regard to the other. 

As Mr. Currier has referred to' the lithographic section, which is 
logically connected with this as an addition to the manufacturing 
tJrovision, I will make reference now, with your permission, to the 
history of the provision as it now stands. We had occasion during 
the conferences^ which lasted for some eighteen months, to dis- 
cuss with our fnends representing the lithographic groups very fully, 
forward and backward, this requirement, and we finally^ arrived at a 
compromise, which was as illogical as most compromises are, and 
got the section as now worded in your bill. 

It would be true in any ^ase, and it must of necessitv be true in this 
case, that American books, books printed here, whetner copyrighted 
or not, which are to be illustrated with lithographs, will have 999 out 
of 1,000 lithographs manufactured here. The mass of the business 
will be so done. With that I pointed out. When we were discussing 
this matter with the lithographers in our conference, in regard to 
certain classes of lithographic work to be done abroad, to be con- 
nected with texts to be copyrighted here, that there was certain 
lithographic work which could practically only be done abroad. 
Take the case of a physician's work. The American copyright is on 
the same basis as the French Government gives a copyright to the 
American author. We are all publishing French scientific books or 
German books. In the first place, there is the text of the treatise, 
and then connected with the text of the treatise the lithographs to 
illustrate his treatise. The scientist must have that litho^aphic 
work done under his own supervision and in connection with the 
pathological or clinical or hospital subjects which are the basis of the 
work. 

Representative Currier. Are those reproduced from photographs? 

Mr. Putnam. I am not sure that tne practice is uniform. In 
manjr cases they are, but in other cases the physician makes the 
drawings and puts in the tints which are to serve as a suggestion or 
guide to the lithographic artist. 

Representative Currier. Why could not the lithograph be made in 
this country from a sketch? 

Mr. Putnam. The scientific man or the physician, not as a model, 
but as a suggestion, stands over the lithographer and watches the 
result of experiment imtil they get the thing as it ought to be. If we 
deny a copyright to a lithograph connected with the texts of books 
of foreign authors, which texts are to be printed here in American 
editions, we simply deny to the foreign authors an American copy- 
right. In other words, we give it with the right hand and take it 
away with the left, and we give an additional and legitimate cause 
of grievance to Germany, France, and Italy, to countries of that group, 
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which are now giving to American citizens full copyright privileges. 
I have had occasion three times within the last eight years to stand 
up in conventions of continental authors and puoiishers to prevent 
representations being made to their respective governments for the 
cancellation of their copyright relations with the United States on 
the ground that we were not treatine them equitably and not giving 
them what they were giving to us. 1 have succeeded mainly because 
certain bills were pending here which were to remedy the evils com- 
plained of. 

Representative Cubbieb. Then what would jou say if the commit- 
tee changed that so as to apply simply to scientific works ? I suppose 
99 per cent of the cheap litnographs of American subjects sold in this 
country are made abroad. 

Mr. Putnam. I used the scientific as my first division, because I 
wanted to refer to a couple other divisions of the same matter. The 
lithographers have properly secured under the protective tariff system 
in force in our country a tariff of 35 per cent against importations. 
So far as concerns these cheap lithographs that you refer to, vou will 
find, irrespective of the copyright, that the American manufacturer, 
as we publishing manufacturers have to do, has to take his chance 
with competitors abroad with the protection under the tariff. 

Representative Cubbieb. I realize that. 

Mb. Putnam. I suppose if 35 per cent is not considered high enough 
to give lithographers the protection they require, it could be made 
higher. 

Representative Cubbieb. I made that suggestion to show that 
lithographs of subjects in a foreign countrv do not necessarily have to 
work on the groimd, if 99 per cent of the lithographs of American 
subjects are now worked out in Grermany. 

Mr. Putnam. That may be. But how badly or how well are they 
done ? I am speaking of the higher group of art productions. I refer 
in the first place to the riehts of foreign authors under our interna- 
tional obligations to them, out I may now refer to the rights of Ameri- 
can citizens residing abroad — scientists doing scientific work abroad, 
artists doing art work abroad; and all American artists of education 
spend a number of years abroad. While there they have the oppor- 
txmity to earn their livelihood in part by doing art work. They should 
have the lithographic designing done under their own supervision. 
If an artistic reproduction is to be made of Mount Blanc or St. Peter's 
in Rome or any other point, the artistic effect is very much more suc- 
cessful — I do not say it is impossible to produce it on this side, but it 
is much more effective if the lithographic artist can have directly 
under his observation the object of the original work. We do do good 
lithographic work on this side, but the best lithographic work of an 
art subject is made when the lithographer is in touch with the subject. 

If an American writes a book havmg to do with art and wants to 
have his book illustrated in the most effective lithographic method, 
he goes abroad and works there with the lithographer and produces 
the illustrations for the book. But under this provision he is then 
forbidden to retain the copyright if the lithograpnic illustrations pro- 
duced abroad are associatea >vith the text. That is not an additional 
advantage given to the American lithographer, but it Ls a prohibition. 
You pronibit our American art workers, our American science work- 
ers, who are workers just as much as the mechanical workers, workers 
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representing the higher education of this country, froin doing their 
science and art work as they want to do it. I do not believe that you 
will decide that that is in line with the higher educational policy of 
this country. 

I may refer also to the fact that it will constitute a legitimate con- 
stitutional grievance on the part of countries with which we are in 
copyright relations. There is consistency in piitting in here the pro- 
hibition as to printing, but it is different as to lithographic work, and 
I can point out the substantial difference. The typesetting that is 
done here does not modify in any way the conditions of publishing, 
but if the lithographic work must be done here it would modify the 
whole condition so far as to forfeit the copyright in a text which is 
sufficiently important to be accompanied by the highest grade illus- 
trations produced where they ought to be produced. The loss to the 
American lithographers in such a matter would not be a loss. They 
would have as tney now have, and as they are entitled to have, for they 
are good workmen, the large mass of the business. I am not speaking 
of the big group of books, but of a very important group of business-^ 
the dozens and possibly hundreds of books on science and art, and art 
is the more important and the more essential. 

The Chairman. Section 25 is the next one that you mentioned in 
your letter. 

Mr. PmNAM. Section 26 is what I have marked here. Possibly it 
is wroMly written in the letter to you. 

The ^AIRMAN. In this letter it is 25. 

Mr. Putnam. I should have said 26. 

The provision as worded by Senator Kittredge in his bill, with 
which Mr. Barchfeld's bill is in accord, in regard to the extension of 
copvrights, represents the consensus of opinion arrived at by the 
authors and publishers after a discussion extending over some 
eighteen months. I appear here as two single gentlemen rolled 
into one. I speak for two leagues. We desire to secure this par- 
ticularly for the older authors, some of whom are no longer with us, 
notably Mr. Stedman. 

Representative CurAier. Would not their rights be absolutely pro- 
tectea by a renewal period, so far as the authors themselves are 
concerned, distinguished from the publishers? Would it not often 
be to the author's advantage to have a renewal term instead of one 
fixed period? 

Mr. Putnam. The renewal term which you have in your mind as 
desirable was, really provided for in this provision which Senator 
Kittredge has adopted and which has been modified in the Smoot- 
Currier bill. It was designed to secure for the authors the extension 
of the copyright and it was also desired to secure the advantage of 
that extension for their widows or children. It was pointecT out 
that if a copyright could be revived after the forty-two years which 
constitutes the largest possible term under the existing statute^ a 
publisher who had a large investment in plates and in publishmg 
rights might risk the forfeiture of that property. If, for instance, 
lK>ughton, Mifflin & Company, representing the old firm of Ticknor & 
Fields, and with a long list of American authors, were publishing as 
they are publishing a hundred or more important books under a 
royalty arrangement, and if under the agreement as it had at first 
been snaped they knew, as they did know, that for forty-two years 
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they would have the exclusive control under agreement with the 
author, they would also know that at the end of that forty-two 
years they would have the right to continue publishing, subject to 
the open competition of the market. With that knowledge under 
the law they made investments. The investments made by that 
particular firm under the law as it stands amount to hundreds of 
thousand of dollars. The extension of the copyright riving to the 
author a new exclusive control after the expiration of nis first term 
would of course place the author in a position to say to the publisher, 
"You renew this agreement under my terms or you must rorfeit the 
investment you have made in the stereotype or electrotype plates 
and in the publishing expenditures you have made. Come to my 
terms or I will go to some other publisher." 

Representative Currier. As it is, suppose the publisher says to 
the author "You consent to this on my terms." What then? 

Mr. Putnam. I want to say that notwithstanding that certainty 
of risk the publishers agree with the Authors' League that they 
should have that extension of copyright for all books of which they 
still retain under original agreement the control of the copyright and 
that the publishers should accept that risk of losing their entire invest- 
ment in stereotype or electrotype plates. 

The Chairman. I wish to say tnat all the letters I have received 
from authors, and they are many, object to that very provision which 
you speak of. They want to carry out whatever tneir original con- 
tract may be with the publisher, and when that contract is carried 
out as originally agreed to, they want it to cease; and if there is 
another contract to be made they want to be at liberty not only to 
make a contract with their original publisher, but with any other 
publisher who may perhaps give them better terms than the original 
publisher. 

Mr. Putnam. The clause as worded in the Kittredge bill gives them 
that privilege for all the copyrights which have not been sold out- 
right, of wmch the authors or their widows or cliildren retain the 
ownership. But the extension of the copyright in those books 
involves the risk of a very serious loss of property on the part of pub- 
lishers who have made investments under the protection of the exist- 
ing law, amounting to a great many thousands of dollars. The con- 
sensus of opinion among the authors — and they will be here to-morrow 
to confirm that expression of opinion wliich thev arrived at after 
these various discussions — was in favor of extending the cop}Tight 
of that class of books in which they still retained ownership of the 
copyright, but as to the class of books for which the copyright had 
been sold outright, the application for the extension of the copyright 
must be joined in by the purchaser or his representative. The reason 
for that is obvious under several headings. The most important con- 
sideration is in connection with composite works — cyclopedias and 
what not. Take a law-publisliing concern, such as the West Publish- 
ing Company. It has millions of dollars invested in law encyclope- 
dias. They have bought contributions from several himdred con- 
tributors at the prices fixed — prices satisfactory to the contributors. 
Under the law as it now exists, they have full control of those contri- 
butions. If that cop^Tight, after the termination of the twenty- 
eight years — and usually composite works are not extended with the 
fourteen years, it is very seldom that the extension is made — if at the 
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expiration of the twenty-eight years those contributors could revive 
their copyright under the provision as it has been worded in the 
Smoot-Currier bill, hundreds of authors or people who were still less 
interested in the original obligation or agreement than the authors — 
sons or representatives of the authors — would have the bright to go 
to the publishers of the encyclopedia and say, **You must cancel the 
million dollars that you have invested here unless you will pay to me 
and to me all through the letters of the alphabet a penalty price for 
the renewal of the right to publish, or for the right to continue the 
publication of the articles in question/' 

Representative Currier. Why not differentiate between a com- 
posite work and the work of a single author? 

Mr. Putnam. It seems to me more logical, where the copyright has 
been sold outright. Supposing he would retain not only Ihe exclu- 
sive right for the term of the copyright, but a competitive right be- 
yond that term, the publisher has made his great investment. 

Th^ Chairman. When the sale was made outright it was based 
upon the duration of a copyright at the time the contract was made? 

Mr. Putnam. Yes, sir. 

The Chairb£AN. Now. if we extend the copyright, do you think it 
proper for him still to claim that extension or time? 

Mr. Putnam. I do not. It would have to be a new application. 
What I point to is that in purchasing the copyright the purchaser 
knew that he secured under the law the exclusive right only for the 
term of twenty-eight years, but he knew that thereafter he would have 
what I call a competing right; that nobody could destroy his plates. 
Somebody might reprint the book, but he would have still a prop- 
erty which he might utilize. But under the bill, as you have pro- 
posed it, there is this difficulty. The investment on his part is not 
merely the cost of the plates, but the expenditure and the time in 
making a market for the book for twenty-eight years, and that invest- 
ment can be canceled by any one contributor unless his contribution 
should be replaced by that of another in the composite work, which 
would be a difficult tiling to do. 

The suggestion made by the publishers and accepted by the authors 
with respect to the extension of a copyright which has been sold out- 
right was that the two parties should join together. The publisher 
would doubtless be glad to secure a further exclusive right, just as it 
is to his interest to secure an exclusive right under his original con- 
tract. The authors were satisfied with that. It made a logical dis- 
tinction between a copyright sold outright and a copyright the owner- 
ship of which resided with the author, whereas under the bill as it is 
worded the value of hundreds of thousand of dollars of property may 
be canceled by the author. We have taken that risk 

Representative Currier. You assume that risk when you purchase 
a copyright for a fixed term? 

Mr. Putnam. No, sir. We knew that at the end of the term we 
could go on and use the plates. We knew they could not cancel the 
use of the plates. But if the author resumes an exclusive control he 
can say: " lou shall not pubhsh any more." 

The Chairman. As a publisher, that cuts very little figure in your 
calculations with respect to what you shall give the author, in view 
of the fact that of all the books that have been pubUshed in the 
United States up to the present time you can almost count on your 
fingers nearly all that have Uved longer than twenty-eight years. 
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Mr. Putnam. This proportion, I am glad to say, is increasing, but 
of course the most important property consideration is in the books 
I have referred to — composite works. 

Representative Currier. Mr. Clemens told me that he sold the 
copyright for Innocents Abroad for a very small sum, and he got very 
Uttfe out of the Innocents Abroad imtil the twenty-eight-year period 
expired, and then his contract did not cover the renewal perioa, and 
in the fourteen years of the renewal period he was able to get out of 
it all of the profits. 

Mr. Putnam. That is perfectly true, and he was entitled to it. 
But Innocents Abroad is a book out of a million, as the Senator from 
Utah has well remarked. He would get it under the suggestion I 
have made. 

The Chairman. He would get it provided the publisher would 
agree to give it to him. 

Mr. Putnam. But bear in mind the publisher could not get it 
unless the author would agree with him. 

Representative Currier. But the author is in the publisher's 
hands. 

Mr. Putnam. No, sir; because the pubUsher, bear in mind, could 
not earn a dime off the book unless he could persuade the author to 
make an agreement with him. 

Representative Currier. Neither could the author get another cent 
unless the publisher would consent. 

Mr. Putnam. No; but is it to be supposed that two ordinary Ameri- 
can citizens will stand out and refuse to come to an agreement ? That 
is not the American way of doing business. 

Representative Currier. I have known people up in New England 
to do that. 

Mr. Putnam. You have a stubborn set of neighbors, I am afraid. 
You are really more strenuous in regard to this provision of the section 
than the authors themselves are, and it will appear so to-morrow; but 
I claim, with justice, to speak for them to-day and to say that they 
want the provision as originally drafted and as retained by Senator 
Kittredge, which you gentlemen have modified. 

I come now to section 27, the question of the minimum penalty. It 
will be found on page 8 of the comparative pamphlet. A minimum 
penalty for an infringement of the copyright in the sum of $250 was 
arrived at in the draft of the bill, wmch was the result of our long 
series of discussions. 

Representative Currier. In the Currier bill that minimum has been 
restored. 

Mr. Putnam. There was some discussion as to whether the mini- 
mum should be $100 or $250. It was finally fixed at $250, and it is, 
gentlemen, of essential importance for the protection of the literary 
mterests that there should be some minimum. 

I have been called as an expert witness in copyright cases, mainly 
in cases of infringements of copyrights by newspapers- In the par- 
ticular case I have in mind, the newspaper took from a copyrighted 
book and printed in its columns a story without acknowledgment and 
without any payment until it was haled into court, and the court 
ordered it to stop printing the story. There were three chapters 
which the readers of that unfortunate paper never got. But then we 
claim to claim^ as I did as a witness^ damages on behalf of the interests 
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represented. The court declined to admit that the book had been 
iniured or that the author had been injured, or that the publisher, 
wno had a publishing right, had been iniured, although the pub- 
lisher's serial right for himself and the author had been injured, and 
he directed the jury to bring in a nominal verdict. I point out the 
fact that these provisions are mainly to be used as deterrents rather 
than as penalties. 

Representative Currier. The thing that impressed us is the fact 
that m the present law there is a minimum and no maximum. We 
insert a maximum and in the old bill struck out the minimum, and it 
seems to me the minimum ought to be restored. 

Mr. Putnam. I am very glad to find vou are in accord with that. 
There is no reason why there should not be a minimum. 

The Chairman. What section do you refer to? 

Mr. Putnam. Page 8 of this pamphlet, section 27, subsection b, in 
which there is the wording: 'fin no case exceed the sum of $5,000.'' 

Representative Leake. You are speaking of the other bill. 

The Librarian op Congress. I think all those references are to 
the Kittredge bill. It is not the same bill. 

Mr. Putnam. I am afraid I have confused the gentleman by making 
references under this heading. 

The Chairman. It is section 28. 

Representative Sulzer. Page 16. 

The Chairman. It has been restored in the Smoot and the Currier 
bills. 

Mr. William Allan Livingstone (president Print Publishers' 
Association). It is in two of the bills. It is not in the other two. 

Mr. Putnam. It is in the Smoot-Currier bill, but not in the Bat- 
tredge or Barchfeld bill. 

The Chairman. The next section referred to in your letter to me 
is section 33 — the importation of copies. 

Mr. Putnam. So far as that section is concerned, it is going to be 
assailed, and we want to have a few words in closing in regard to it. 

I need not detain you further, gentlemen. 

8TATEMEHT OF ME. HAEET P. MAW80V. 

The Chairman. Whom do you represent, Mr. Mawson? 

Mr. Mawson. The American Dramatists' Club. 

Mr. Chairman and gentlemen, the American Dramatists^ Club de- 
sires to deal specificallj with what is known as play piracy. That is 
the great evil from which we suffer, and it is a species of piracy that is 
so peculiarly constituted that it deserves a Uttle description as to its 
modus operandi. 

A play is produced; perhaps produced in any part of the United 
States. Frequently they try it out in San Francisco or New Orleans, 
Cliicago or Pittsburg, Washington or some other town. But by 
some mysterious process of reasoning a play only secures its full mar- 
ketable value when it reaches New York and gets the New York 
verdict. Now, the significant fact is that a play is never pirated until 
it does get that verdict in New York. It may go around the country 
for several months, frequently losing money for the manager, who is 
waiting for the verdict of New York, consequently earning very little 
royalty for the author, but just as soon as it reaches New York and is a 
success then it is stolen. 
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Now, the process of stealing a play is probably the most ingenious 
thing in the realm of the appropriation of copyrighted rights. An 
expert stenographer secretes nimself somewhere in the theater and 
he takes down word for word everything that is spoken in the play. 
After he has gotten all the words in the play he then appropnates 
all the business of the play. That bit of business, as we call it, is 
derived from the motive assigned hj the author for that particular 
action. It is a part of the (&amatic composition. He steals that. 
After he has gotten all that, he takes down the makeup of the actor, 
everything he wears, the arrangement of the face, the beard or wig 
if he wears one, the costume. Then he comes down to the scenery; 
the properties that are used. All of the play is stolen in that way. 
Now he has to find a market for that, and that market is in Clu- 
cago, and there it is sold. That property costs the manager from 
$10,000 to $25,000 to produce, and that entire play is sold for $5 
a copy. 

Representative McGavin. According to that statement, we in 
Chicago take the stolen plays from New York. 

Mr. Mawson. You do, sir. I regret to say that the headquarters 
of play piracy in America is Chicago. 

How does he get that stolen manuscript on the market? He does 
not put out a sign *^Play broker," **Play agent," as a reputable 
vendfcr of manuscripts would do. But he has m front a beer saloon. 
You enter ostensibly to get a glass of beer. What you go for is to 
get the play. By knocking on a door or by some other means you 
obtain access to the manuscript room, and you get a copy for $5. 

The Chairman. I imderstand you can buy the plays mentioned by 
writing from Washington. 

Mr. Mawson. Yes, sir. 

The Chairman. I underetand you can write for any play and it is 
sent to you for the advertised price. 

Mr. Mawson. Yes, sir; and frequently imder a false title. It is 
diflBcult for the author and the owner of the property to detect the 
piracy, for the play may go around the country for a number of weeks. 
The united States is a pretty big place. When it gets into Montana, 
or Texas, or Maine, it is often months before the piracy is detected, 
and then frequently only by chance. So all this territory is pre- 
empted by the people, taken away from the rightful owner of the 
property possibly months before he can reach it. We believe that 
IS a very serious injury to our rights, and it makes it very diflScult 
indeed for any copyright act to reach this species of piracy. 

The Chairman. Would not a penalty clause imposing imprison- 
ment reach it? 

Mr. Mawson. If the courts would enforce it. If they would put 
one pirate in jail it would be a great object lesson. 

Representative McGavin. What character of plays are usually 
stolen? 

Mr. Mawson. Everything. The Lion and the Mouse under the 
title of the Strong and the Weak; Way Down East is called Just 
Plain Folks; and various other plays. They adopt a title analo- 
gous to the real title, and then oj clever presswork and advertis- 
ing the public are told by indirection that this play coming there 
to be shown at 10, 20, and 30 cents will be the same as the play 
that is coming along for which the reputable manager is paying rent 
and paying a royalty, and is charging from 25 cents to $1 admission. 
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I wish to say that at the conferences held in New York we did 
endeavor to get such a clause as Mr. Currier referred to, but the con- 
ference would not consider it. 

Representative Curbieb. At that conference no Member of Con- 
gress was present? 

Mr. Mawson. No, sir. Recognizing that fact, we have in some 
of the State laws a provision that about covers that idea, and par- 
ticularly in Illinois, where the State legislature adopted two years 
ago 

Representative Stjlzeb. Have you the provision with you? 

Mr. Mawson. We have the provision which has been framed. 

Representative Curbieb. Mr. Johnson has that. 

Mr. Mawson. That, gentlemen, is about the status of plav piracy in 
this country. There are ramifications of it, of course. Tne point is 
that a man can go into a theater and steal your play by having a sten- 
ographic report made, and that is done after tne manager has spent 
afl tnat money; and, incidentally, if he has spent $10,000 to produce 
the play it costs him $10,000 more to get it on. A pirate never takes 
a failure. He takes your success. No one ever heard of such a thing 
as a failure being pirated. But if you have a success, he will* steal it 
within forty-eight nours of its production. 

The Chairman. You refer now to pirates steaUng a play and pre- 
senting it by actors. 

Mr. Mawson. Yes, sir. 

TheCHAiBHAN. Not by mechanical devices? 

Mr. Mawson. No, sir. We have not come to that. We, of course, 
have our views upon that point, and we shall, with the permission of 
the committee, state them when the proper time comes. 

That is all I have to say. 

STATEMENT OF ME. UOOV JOHHSOK' 

Representative Cubbieb. Mr. Johnson, whom do you represent? 

Mr. Johnson. I represent the National Association or Theatrical 
Managers, which embraces practically all the producing managers of 
Amenca. In order to eet before the committee for its use as short a 
statement as possible, the association has prepared, for the benefit of 
the committee, a petition requesting specific legislation, and it also 
files as exhibits certain certificates of individuals as to the actual 
amount involved under a proper copjoight. With your permission I 
will file it. 

The Chaibman. The papers indicated will be put in the record. 

The papers referred to are as follows: 

Thb National Association op Theatrical Producing Managers, 

New York, March t4y 1908. 
To the GomaTTBB on Patents, 

United States Congress: 
The National AflBOciation of Theatrical Producing Managers respectfully petitions 
your committee and the Congreas of the United States, and shows: 

That the dramatic author and producer of dramatic works are inadequately pro- 
tected under the existing copyright laws by reason of certain unfair methods to which 
they are now subjected, because of looi)holes of escape now afforded unauthorized 
vendors of plays, and under new conditions not covered by the previous copyright 
acts. 

Your petitioner shows the pending les^islation to be, in effect, a revision and codifi- 
cation ot outstanding copyright laws ana that by the decision in the case of the White- 
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Smith Company v. Apollo Company, rendered bjr the Supreme Court of the United 
States February 24, 1908, it is intimated that the failure of Congress to act yrith relation 
to new conditions or an existing state of affairs is to be viewed as a denial of copyright 
protection in that connection. 

Your petitioner shows that there are persons in the United States whose sole occu- 
pation is, in e^h instance of a successful play, to procure, by medium of stenographic 
notes taken diu'ing a performance or in other surreptitious manner, a copy of the lines 
of a play which is supplied to any person seeking to pirate the play or reproduce aaxne 
through the medium of so-called "talking pictures.' 

Your petitioner further shows that there is now being exploited in America a forei^- 
devised machine by which plays are mechanically reproduced through ''talking 
pictures'* and without the permission of the authors at so-called picture theaters, 
such reproduction resulting in the utter destruction of the play bo reproduced as a 
thing ofaramatic value. 

Your petitioner earnestly represents that the author is entitled to full protection in 
his works and that without full protection in the matter of unpublished dramas a vast 
investment .in the United States will be jeopardized if not destroyed. 

Your petitioner respectfully shows that there are in America over $200,000,000 now 
invested in theatrical enterprises dependent upon adequate copyright f)rotection; 
there are more than 100,000 persons directly dependent upon tnese enterprises for 
their means of livelihood; that the investments thereunder reach from the Atlantic 
to the Pacific and from the Great Lakes to the Gulf; that there is annually paid in 
salaries by these enterprises about $5,000,000; that there is annually paid by tnem to 
railroads approximately $2,000,000; that there is annually paid to newspapers and in 
printing and advertising in excess of $3,000,000; that there is annually paid to cos- 
tumers, bootmakers, scene builders, and others for the equipment of productions, 
approximately $10,000,000; that more than $1,000,000 per annum is paid*for trucking 
and hauling properties and baggage; that sums footing into the millions are paid each 
year to the authors, and that other large amounts are directly or indiretcly paid to 
hotels, shops, and stores and other interests throughout the country. Petitioner 
hereto attaches communications from individuals at interest showing in detail as to 
the investments in theaters and theatrical enterprises directly concerned in the full 
protection by copyright of the dramatic author. 

Your petitioner shows that by reason of the fact that dramas are unpublished no 
copy thereof can be secured except surreptitiously, and by a person seeking to pirate 
or vend same. 

Your petitioner further shows that the mere right to proceed against the reproducing- 
play pirates, whether mechanical or by a company of actors, does not afford full pro- 
tection. In the case of a company of actors the performances are usually given at 
points remote from the location or headquarters of the dramatic author or producer, 
and by irresponsible persons, who jump their companies nightly from town to town, 
if mecnanically reproduced, although a film may be destroyed, the machine is trans- 
ferred to a new individual or removed to another town and a new film obtained. Peti- 
tioner seeks to prevent the unauthorized making of films or vending copies of plays. 

Petitioner respectfully requests that the foUowme provisions as to dramatic work be 
in effect embodied in the copyright law of the land. 

That the copyright secured shall include the exclusive right "to publicly perform 
or in any manner represent in whole or in part the copyrighted work; to make any 
transcription or other record whatsoever thereof or from which it may be reproduced, 
performed, or represented, if it be a dramatic work." 

That the penalty shall apply to any person who "shall for profit transcribe or pro- 
cure the transcribmg in whole or in part of any work not printed or reproduced for 
sale by the author or owner thereof or who shall vend any copy, in whole or in part, 
any work not printed or reproduced for sale by the author or owner thereof, or who 
fihall willfully and for profit infringe, etc." 

That by reason of the fact it is impossible to ascertain by what medium or what man- 
ner the person vending an unauthorized copy of a play comes into its possession, the 
burden of proof be put upon the party vending the unauthorized version of a play, 
and the penalty clause be followed by "the burden of proof on any charge of infringe- 
ment under this act shall be upon the party so charged to show that such infringement 
was not willful and with knowledge." 

As the dramatic value of a play is but short lived, it is easential tliat any legal action 
in connection therewith be speedily concluded, in order that such may not be whoUy 
destroyed. 

Your petitioner therefore asks that the ri^ht of immediate appeal be granted from 
any order granting or refusing a temporary injunction. 
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Your petitioner further prays that every other form and means of protection be 
granted to the author in the protection of his ideas, as is now granted to the inventor 
for the protection of his inventions. 
Respectfully submitted. 

The National Association of Theatrical Pboducinq Managebs, 
HoLLis E. CooLEY, Secretary. 
Henry W. Savage, President. 



Elaw & Erlanger, 
New Amsterdam Theater Building, 
Forty-second Street, near Broadway, 

New York, March tS, 1908. 
Mr. Holus E. Cooley, • 

Secretary National Association of Theatrical Producing Managers^ 

1410 Times Building^ City. 
Dear Sir: In reply to your inquiry of even date will say that the number of com- 
panies booking through our office is approximately 760, and they carry from 10 to 
250 members each, approximately in all about 30,000 persons. Tliere are about 400 
theaters booking through this office, the value of the total investment approximating 
considerably in excess of $100,000,000. In the conduct of these theaters the services 
of about 25,000 persons are required. 
I herewith furnish you with the following tabulations: 

Values of theaters, over 1100,000,000 

Average annual salaries of employees and performers |1, 750, 000 

Average initial investment in the production of 700 plays |300, 000 

Average number of persons employed in companies and theaters 60, 000 

I can not give you accurate approximate of total railroad fares, but would say that 
same would amount to more than $1,000,000 per annum. The advertising, news- 
papers, printing, posting, and otherwise would be more than double this sum, and 
the drayage and transfer charges would foot up about a quarter of a million dollars. 
Very truly, yours, 

A. L. Erlanger. 



Stair & Havun (Incorporated), 

New York, N. F., March 24, 1908. 
Mr. HoLLTS E. Cooley, 

Secretary National Association Theatricdl Producing Managers, 

New York City. 
Dear Sir: Referring to your request as to the number of companies booked through 
our office, would say that same is easily in excess of 500 organizations of from 10 to 75 
members each, making a total of at least 15,000 persons. The number of theaters booked 
through our office is in excess of 250, total mveetment therein reaching easily the 
sum of $40,000,000. The number of employees easily average 30 to each place of 
amusement, or in round numbers 12,000 persons. You can easily tabulate the above 
to suit your requirements. Total amount of moneys spent for railroad fares by above- 
mentioned travelini^ companies, newspaper advertising, printing, and posting of dis- 
play matter and pictures, photographs, scenic equipment, transfer cnarges in the 
vanous towns in which the companies play, and the salaries, I should say easily 
amount to $2,500,000 more. 



Yours, truly, 



Stair & Havlin (Incorporated). 



Julius Cahn's Affiliated Theaters, 

Empire Theater Building, 
New York City, March 2S, 1908. 
Mr. Hollis E. Cooley, 

Secretary National Association of Producing Manaaers, 

Times Building, City. 
Dear Sir: In reply to your inquiry of March 23, 1 beg to say that the theaters 
which I own, lease, control, or book attractions for at the present writing number 
247-, and the approximate value of the real estate represented by these 247 theaters 
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would hardly be covered by a valuation of 118.525,000. These 247 theaters employ, 
approximately, independent of those employed giving the stage performance, 12,350 
employees. 

The proper advertising of the various attractions playing in these theaters, -vrliich 
is principally newspaper advertising, will approximate $2,475,000 annually. 

In this connection I wish to call your attention to the fact that this valuation of 
$18,525,000 is more than conservative. At the same time this entire investment, 
being in theater property, would be almost valueless for any other purpose, for you 
know theaters can not be converted into warehouses or stores, the same as oth^r real 
estate property. They can be used as theaters only, and when of no value as a theater 
they are not worth ten cents on the dollar. 

Yours, very truly, Juuus Gask. 



Columbia Amusement Company (Incobpokated), 

New York, N. F., March 24, 1908. 

Mr. HOLLIB E. COOLBY, 

Times Building ^ New York City. 
Dbab Mr. Gooley: In compliance with your request, I herewith inclose a compre- 
hensive statement of amount of moneys invested m theater properties through the 
United States and Canada, the aggregate cost of our productions, amount paid for 
salaries, and other important incidentals in connection with our various enterpnsee, 
to wit: 

Valuation of 34 theaters $9, GOO, 000 

Number of persons employed 2, 620 

Cost of productions yearly $150, GOD 

Salaries per year $2, 448, 000 

Railroad fares $150, 000 

Printing ' $150, 000 

Newspaper advertising $165, 000 

Transfer bills $75, 000 

YouTB, very truly, 

Columbia Amusement Co., 
Samuel A. Scbibnbr, Secretary. 



Empire Circuit Attractions, 

Knickerbocker Theater Buildinq, 

New York, March S5, 1908. 
Mr. HoLLis E. CooLEY, New York, N. Y. 

Dear Sir: As requested by you, I am herewith handing you a statement of the 
gross investment in theatrical properties in connection with our enterprises, together 
with the tabulated statement of annual expenditures and persons employed. The 
statement involves the value of the theaters both owned and controlled by us, and are 
as follows: 

43 theaters $12,000,000 

Annual salaries, performers and theater employees 3, 000, 000 

Annual cost of productions (over) 200,000 

Annual railroaa fares 185, 000 

Annual printing and advertising 325, 000 

Annual transfer and hauling charges 90, 000 

The foregping statement is, as you understand, not computed to a penny from our 
books, but is an approximate statement , and is reasonably accurate. If I can furnish 
you any further information in the premises", please advise me. 
X ours, sincerely, 

Harry Martbll. 



Charles Frohman, Empire Theater, 

New York, March 25, 1908. 
Mr. HoLLis E. Gooley, 

Secretary the National Association of Producing Managers, 

1410-1411 Times Building, City. 
Dear Sir: As requested by you, I am herewith handing you a statement of the 
gross investment in theatrical properties in connection with our enterprises, together 
with a tabulated statement of annual expenditures and persons employed. The 
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statement involves the value of the theaters both owned and controlled by us, and 
are as follows: 

Theater $6,000,000 

Annual salaries, performers and theater employees 3, 750, 000 

Annual cost of productions (over) 400, 000 

Annual railroad fares 750, 000 

Annual printing and advertising 600, 000 

Annual transfer and hauling charges 75, 000 

The fore^ing statement is, as you understand, not computed to a penny from our 
books, but is an approximate statement, and is reasonably accurate. If I can furnish 
you with any furtner information in the premises, please advise me. 
Yours, sincerely, 

Alf Haymak. 



Lnr & Dingwall, Broadway Theater, 

New York, March 2S, 1908. 
HoLLiB E. CooLEY, Esq., 

Secretary National ABSodaHon of Theatrical Prochicing Managers^ 

1410 Titnes Building, City. 
Dear Sir: We have invested in theaters which we own outright in Chicago, St. 
Paul, and Minneapolis about $1,800,000. We operate under leases in New York, 
Milwaukee, and Minneapolis other theaters valued at $1,600,000. We e^cpend approx- 
imately in salaries to employees in these different theaters between $7,000 and $8,000 
weekly. In theatrical companies en tour our salary list aggregates $200,000 annually. 
We expend for printing, railroad fares, etc. , approximately aoout $100,000 per annum, 
and for advertismg in tne newspapers in the difJerent cities of the country, for our 
traveling oiganizations and for our theaters, about $125,000. We employ in these 
theaters and traveling companies upward of 1,000 people. 

Having built up this business to its present proportions by many years of close 
applitation, we think we are entitled to thorough and complete protection in the 
shape of an adequate copyright bill. 

Yours, truly, Lrrr & Dingwall. 

Sam S. & Lee Shubbrt (Incorporated), 

Broadway and Thirty-ninth Street, 

New York, March U, 1908. 
Mr. Hollis E. Cooley, 

Secretary National Association of Theatrical Producing Managers, 

New York City. 
' Dear Sir: In reply to your inquiry of the 23d instant will say it is difficult to give 
the exact amount involved under your questions. We furnish you the following 
tabulations of value which we consider conservative approximates: 

All theaters owned and controlled, $20,000,000; annual investments and expendi- 
tures in production, $525,000; the number of persons employed in productions and 
theaters, 4,000. 

We can give you a better idea of the average salaries paid by quoting the weekly 
salaries of some of our companies, for example: 

The Julia Marlowe Company will approximate about $5,300 per week; Happy- 
land about $3,600 per week; Lew Fields about $4,800, and the Gay WTiite Way about 
$3,857 per week. 

As to the royalties paid authors, the usual payments are $500 to $1 ,000 ; as, for example, 
in the Marlowe Company the average weeldy rovalty is $500 and the Happyland roy- 
alties is about the same. In the Lew Fields royalties same reaches $1 ,000 per 
week, and in the Gay White Way the royalties approximate $800 weekly. 

The weekly railroading ranges nom $500 to $1,000, and the weekly advertising from 
$300 to $500 per week per company. 

The average payment to theater owners from these companies will approximate 
$3,000 per week. The average cartage and transfer about $300 per week. The original 
cost of these productions ranges from $18,000 for Happyland Company, $22,000 for 
the Lew Fields Company, $26,000 for Gay White Way Company, to $100,000 for 
the Julia Marlowe Company, which requires four cars to carry the equipment for 
the productions. 
Trusting this furnishes you the information you desire, 
Yours, very truly, 

Sam S. & Lee Shubert (Incorporated), and 
Shubert Theatrical, 
By Jacobs, Secretary and Treasiarer^ 
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Ghas. E. Blaney Amusement Company (Incorporated), 

Suite 1 and 2, Broadway Theater Building, 

New York City, March 24, 1908. 

Mr. HOLLIS COOLBY, 

Secretary T. A. 0. P. M. 0. A., New York City. 
My Dear Mr. Cooley: Below I give you an idea of the magnitude of the Chas. E. 
Blaney AmuBement Company, which controls fourteen traveling organizations and 
eight theaters: 

The value of ground and theaters |2, 060, 000 

Number of peoijle employed on the road and in the theaters 800 

Salaries, approximately, season 1906-7 $500, 000 

Amount paid to railroad companies, 1906-7 $83, 000 

Amount paid to lithograph companies, 1906-7 $92, 000 

Amount paid transfer companies, 1906-7 $21, 000 

Amount paid to newspapers, 1906-7 $34, 000 

Cost of productions, 1906-7 $112, 000 



Yours, truly, 



Chas. E. Blaney Amusement Co., 
Chas. E. Blaney, President. 



HuRTio & Seamon (Incorporated), 

147 West Forty-second Street, 

J^^ew York, March 24, 1908. 
Mr. HoLLis E. Cooley, 

Secretary National Association of Theatrical Producing Manaaers, 

2410 Times Buitding^ City: 
Dear Sir: In reply to your inquiry of even date, will say that we own and c6ntrol 
ten theaters of the approximate value of $2,500,000, and that in the operation of these 
theaters we require tne services of something over 300 persons. 

We also own ten traveling attractions, employing in the aggregate about 400 people 
or a total of 700 or more people dependent upon our enterprises. Our salaries and 
expenditures in the way of railroaoi fares, newspapers, other advertising, royaliti^s, 
transfer charges, and the like, approximate about the same of the other attractions the 
same character as our own, and, all in all, considerably exceed $1 ,000,000 per year. 
If there is any other information we can afford you, kindly inform us. 
Youra, very truly 

Hurtio & Seamon (Incorporated), 
Jules Hurtio, President. 



Klaw & Erlanger, New Amsterdam Theater Building, 

Forty-Second Street, near Broadway, 

New York, MarchtS, 1908. 
Mr. HoLLis E. Cooley, 

Secretary National Association of Theatrical Producing Managers, 

1410 Times Building, City. 
Dear Sir: In reply to your favor of even date I quote you the following figures of 
receipts in seven years on six successful plays: 

Paid by the producing manager to theater owners as their share of 

receipts $2,968,964.15 

Salaries, over 3, 586, 454. 93 

Railroads, for transportation 388, 545. 10 

Printing and advertising 333, 806. 23 

Drayage and transfer 90, 713. 89 

Productions, scenery, and costumes 1, 051, 935. 89 

Authors' royalties 621,964.42 

Gross receipts of these six companies in seven years 10, 806, 406. 32 

You must bear in mind, however, that not all pro<iuctions are successful. Often 
a producer puts out a play costing from $10,000 to $100,000, only to find that it does 
not meet with public favor. In such a case the producer loses his investment and 
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the author all return upon his work and lahor. In other words, the producer invests 
his monev and the author his play, the returns heing contingent upon whether or 
not the play is a success. 

Very sincerely, yours, A. L. Erlangbr. 



A. H. Woods Productions, 
Knickerbocker Theater Bldg., 1402 Broadway, 

New York, March S4, 1903. 
Mr. HoLus B. Coolby, 

Secretary National AB9ociaiion Theatrical Producing Manaqen, 

New Yorl City. 
Dear Mr. Cooley: I herein inclose you the statistics of the 13 shows under my 
management for the season of 1907-8, up to and including Saturday, March 21. The 
itemsherein enumerated are the actual expenses that have been paid out by the A. H. 
Woods Productions Company. 

Yours, very truly, A. H. Woods Productions Co., 

A. H. Woods, President and Treasurer. 

This season up to and including March 21, 1903. 

Railroad 173,627.68 

Excess baggage 3,216.88 

Salaries of 13 companies, each company having from 20 to 32 people 368, 966. 00 

Baggage and scenery hauling 18, 522. 60 

Extra advertising 51, 205. 70 

Extra stage help 6, 315. 80 

Extra supers 1, 480. 50 

Carpenters' accounts 988. 70 

Properties 3, 682. 46 

Telegrams and postage 631. 86 

Express and freight bills 4, 247. 60 

Light and calcium extra help 1, 926. 80 

PrmtingbUls 80,731.31 

Cost of productions, including building of same, together with electric 

equipments and props necessary prior to opening 46, 788. 52 



productions of COHAN AND HARRIS DURING THE PAST THREE YEARS. 

**Cfeorge Washingtony jr." Company. 

To theater managers and proprietors for their share of receipts, $120,000 for 

2 years |240, 000 

To company, actors, etc., for salaries, etc., |2,400 for 35 weeks, $84,000 for 

2 years 168, 000 

To railroads, $400 for 35 weeks, $14,000 for 2 years 28,000 

To printers, advertisers, etc., estimated 100, 000 

To scene builders, painters, etc 35, 000 

To author, account of royalties, $300,000 at 5 per cent, $15,000 for 2 years. . 30, 000 

** Little Johnny Jones^* Company. 

To theater managers and proprietors, for their share of receipts, 4 vears at 

$65,000 '. 260,000 

To companies, actors, etc., for salaries, etc., $2,900 per week for 36 weeks, 

$101,500 for 4 years 406, 000 

To railroads, $750 per week for 35 weeks, $26,250 for 4 years 105, 000 

To printers, advertisers, etc., estimated 150, 000 

To transfer men, etc., ^50 per week for 35 weeks, $12,250 for 4 years 49, 000 

To scene. builders, painters, etc 20, 000 

To author, account of royalties, $160,000 per year at 5 per cent, $8,000 for 

4 years 32,000 
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** Forty- Five Minutei from Broadway" Company. 

To theater managers and proprietors, for their share of receipts, 160,000 for 3 

years, $180,000 and $60,000 $240,000 

To company, actors, etc., for salaries, etc., $2,600 for 35 weeks, $87,500 for 3 

years, $262,500 and $87,500 350,000 

To railroads, $500 for 35 weeks, $17,500 for 3 years, $52,500 and $17,500 70, 000 

To printers, advertisers, etc., $750 for 35 weeks, $26,250 for 3 years, $78,750 

and $26,250 105,000 

To scene builders, painters, etc 40, OOO 

To authors, account of n)yallie8, $194,000 at 5 per cent, $9,700 for 3 years, 

$29,100 and $9,700 38,800 

Mr. Johnson. I wish to sav in the beginning that the National 
Association of Theatrical Prodfucing Managers and its allied interests 
has been but recently formed. We only took under advisement the 
matter of the copyright bill just a short time ago — a week or so ago — 
and as a result of that examination we have made these specific 
remiests for legislation. 

To begin with, our organization directly and indirectly represents 
in excess of $200,000,000 in actual investment in the United States 
of America. Our theatrical investments, so far as the theaters are 
concerned, range from Maine to California and from the Great Lakes 
to the Gulf. Through the medium of amusement enterprises — that 
is to say, the companies and the theaters — over 100,000 people are 
employed. More tiian $5,000,000 a nually is paid in salaries. More 
than $2,000,000 annually is paid in railroad fares. More than 
$3,000,000 annually is paid to newspapers and for other advertising 
mediums. Approximately a half million dollars a year is paid in 
transfer fees — that is to sajr, for hauling and trucking. A large 
amount is paid authors — up into the millions — in ro^^aliies; and in 
addition to that, of course, there are the incidental sums to hotels, 
shopkeepers, and the like. The actual amount involved is perfectly 
amazing. 

I wish to illustrate how a play is produced. The author furnishes 
the manuscript, and the producer first the necessary funds to put the 
pla;y' on, the time, the worr}'^, and, as a matter of fact, the producer 
devises the costumes and the scenery, and he attends to all the inci- 
dental matters. Of course the author is present at the performance 
and joins in and aids. So before a productic^n anywhere from ten to 
possibly seventy-five or a hundred thousand doHars have been actu- 
ally invested by the producer. If the play meets with public ap- 
proval the author gets adequate returns for his work and the pro- 
ducer gets his money back with reasonable profit. If the play does 
not meet with public approval the author loses his work, and the pro- 
ducer loses the money tnat he has invested in the production as well 
as his work. 

Upon an examination we find that no bill before this committee 
embraces certain features that we deem absolutely essential to the 
future successful conduct of the producing business. 

Representative Currier. May I interrupt you for just a question? 

Mr. Johnson. Yes, sir. 

Representative Currier. My mail is full of letters this morning 
from dramatic authors urging that it is our imperative duty to pass 
the Kittredge-Barchfeld bill. Except for a slight difference in the 
penalty clause, is there any (lifference between tlie bill introduced by 
Senator Smoot and Mr. Currier and the Barchfeld bill I 
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Mr. Johnson. There is just one difference so far as the Barchfeld 
bill is concerned, and that is that provision has been made or an 
amendment has been offered in the Barchfeld bill which covers the 
present so-called talking pictures. That is not embraced in any other 
Dill. 

Representative Currier. It is not in the Kittredge billl 

Mr. Johnson. No, sir. 

Representative Currier. So that practically the authors who are 
writing here urging the passage of the Kittredge-Barchfeld bill as 
taking care of tneir interests are laboring under a serious misappre- 
hension? 

Mr. Johnson. Except those authors who have musical composi- 
tions. 

Representative Currier. I am speaking of dramatic authors. All 
the letters I have received this morning are from them. 

Mr. Johnson. Frankly, from the dramatic proposition the pen- 
alty clause is the only difference between the Smoot bill and the 
Kittredge bill. 

Representative Currier. And the Kittredge bill, from their point 
of view, if they understood the situation, is utterly inadequate, is 
it? 

Mr. Johnson. Frankly, in our estimation the Kittredge bill is 
very inadequate. 

The Chairman. Evidently all these letters come from the same 
source, because my mail is filled with them every day, and they are 
word for word the same. The only difference is m the date. 

Representative McGavin. They are asking protection from play 
piracy, which that bill does not afford at all. 

The Chairman. No. 

Mr. Johnson. I am speaking from the producer's point of view 
and not from any other. 

I want to say, on the other point, that we consider the amendment 
offered by Mr. Barchfeld to be of great value to the producers. But 
I will take that up in a short time. 

The Chairman. That will come under the musical provision of the 
J)ill, I suppose. 

Mr. Johnson. If you will pardon me, I think there is a decided 
difference in the conditions. 

The Chairman. It means the reproduction by mechanical devices, 
through the manufacture of a film, the play being reproduced in that 
manner. 

Mr. Johnson. In the first place^ you must bear in mind that in a 
straight dramatic play which is bemg produced upon the stage in the 
ordinary manner tnere is never published and no man can get — j— 

The Chairman. Let me say tnat as one member of the committee 
I should very much prefer to have that brought up at the same time we 
take up the reproduction of musical matters, on the same day. If 
you go into that subject, I am afraid it will cause a great deal of dis- 
cussion. 

Mr. Johnson. I do not want to transgress the committee's notion 
of the order of procedure. But I should like to say a word as to the 
absolute necessity of amendments in order to prevent the initial 
play piracy. There has been described the manner in which a play 
IS stolen. The producer has tried every possible means to ascertain 
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just exactly how those copies are obtained. We have had the the- 
aters watched to see if we could catch the man taking the notes, the 
stenographer. We have never been able to do anything at all in 
that line. We know the man; that is, we have no dilliculty in laying 
our finger at any time upon this man who is the actual pirate in the 
premises, but we are powerless, imder existing law, except throiigh 
the medium of an injunction as to an individual play, to correct the 
abuse. The remedy by injunction is wholly inadequate. 

Representative Cubrier. May I ask a question? 

Mr. Johnson. Certainly. 

Representative Currier. The people whom yoa represent do not 
publish these plays. 

Mr. Johnson. No; they do not. • 

Representative Currier. They do not multiply copies of them ? 

Mr. Johnson. No, sir. 

The Chairman. They do not sell themi 

Mr. Johnson. No, sir. 

Representative Currier. They do not receive royalties from the 
copieS; but the royalty comes from the production of the unpublLished 
play. 

Mr. Johnson. Except in the case of an opera. The book of the 
opera may be sold witn the production. 

Representative Currier. I am speaking of dramatic composi- 
tions. 

Mr. Johnson. That is sometimes done abroad, but I have never 
known of an instance of it in America. I think the dramatists desire 
to reserve the rieht to pubUsh, but from the producer's end of it we 
know nothing about tne publishing of any manuscript, nor am I 
now familiar with a single instance of it. 

The Chairman. You recognize the fact, however, that if it were 

!)ublished it would occupy an entirely different position as far as the 
aw is concerned than if not publiehed. 

Mr. Johnson. Yes, sir. Tne very provision we are asking for now 
is to prevent anybody from transcribing that plajr or vending that 
play. Those provisions would have to be made with regard to the 
unpublished piay. In other words, where a play is simply produced, 
is not published, there is a single manuscript in the possession of the 
author. Any person who gets the book of that play can get it in no other 
way than surreptitiously and can get it for no other purpose than to sell 
it or supply it to somebody who proposes to pirate the play. Under the 
existing law we have a simple right of process against tne pirate who 
offers tne play; that is to say, the company that gives a pubUc per- 
formance of the play. In a great many instances they change the 
name when they produce it. Of course the East as a rule and Chicago 
are the headquarters of the producer and most of the authors. The 
plays are pirated from one end of the country to the other, and usually 
at places remote from the headquarters of the authors and the pro- 
ducers, frequently under another name, and it may be weeks before 
the author or the producer finds out about this particular instance of 
piracy. 

Then in addition they are usually produced by what we term one- 
night stand companies, where they iump from town to town. I had 
an instance the other day. Several complaints were made in regard 
to plays by Mr.Belasco. But by the time we got to the town wnere 
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they had played they had been away a week. It is almost impossible 
to ascertain where they are going to be a week ahead. 

In addition to that, we have to prove the willful and knowing, and 
it is just simply 

The Chairman. That would not seem to be a very great hardship 
with a pirated play, 

Mr. Johnson. It is almost impossible unless we ^o ahead to a 
town and just before they ring up the curtain we give notice that 
"This play is the property oi Mr. So-and-so, and you are hereby 
notifiea," and so forth. Unless that notice is given the court will 
not hold the performers. Usually .a pirating company carries two 
plays, one for piracjr purposes and the other to give as a substitute 
whenever notice is given. 

Representative McGavin. You heard the statement of the gentle- 
man who preceded you about Chicago being the center of piracy. 
Now you claim it is done on the one-night stands. 

Mr. Johnson. You misunderstand the proposition. The chief of- 
fender, the president, by the way, of a big litnographic concern, is in 
Chicago. 

The Chairman. The people know it has been stolen when they 
buy the play from him. 

Mr. Johnson. Yes, sir; and this man has particular means to steal 
the play. We go there, and in some instances get an injunction as to 
the particular play. All he does is to turn what manuscript he may 
have held back or kept out over to somebody in San Francisco or 
Pittsburg; and, by the way, there are three. Pittsburg and San 
Francisco are also headquarters. 

The Chairman. If we provided a penalty which would send those 
people to jail, do you not think it would stop itf 

Air. Johnson. This is the situation 

The Chairman. Do you want to have the right to send to jail the 
man who makes the copy? 

Mr. Johnson. Yes, sir. We want both, as a matter of fact, but 
we can reach the fountain source of piracy by stopping the man who 
vends the play. If we stop that, then the people who would commit 
the piracy have not the material with which to commit it, and for 
that reason we are exceedingly anxious to get a provision in this bill 
to prevent the transcribing of an unpublished play in the first place, 
ana in the second place to make it a penalty to vend a copy of the 
pla^. That is embraced in the bill. 

The Chairman. An unpublished play? 

Mr. Johnson. Yes, sir; because we realize that we can not properly 
pass a law that a man can not transcribe any play reproduced for 
sale. If it is sold, then some other person can without any trairs- 
gression copy it. For instance, I could borrow the book from you 
and copy it. That would not constitute any offense. It must apply 
merely m that respect to an unpublished play. We desire the other 
penalty clause to remain in full force as it now stands. As I imder- 
stand, there is no serious objection to retaining the imprisonment 
clause in the bill. 

The Chairman. I will say, Mr. Johnson, frankly, as far as I am 
concerned I have no objection. 

R^resentative Currier. So far as I am concerned, I am entirely 
satisfied with the penalty clause found in the Kittredge bill, which 
is fine OP imprisonment or both^ in the discretion of the court. 

88207—08 3 
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Representative Sulzeb. So far as I am concerned; I would make 
the penalty fit the crime. 

Representative Legabe. Why do you object to the term '*will- 
fully and knowingly?*' 

Mr. Johnson. Let the burden of proof be upon the party chained 
with the infringement to show that he did not willfully and knowingly 
infringe. This is the situation 

Representative Legabe. Put the burden of proof upon the defend- 
ant? 

Mr. Johnson. Because he alone has that information under his 
control. 

Representative Legabe. You are wilUng that the words shall 
remam in, but that the burden of proof shall be shifted to the de- 
fendant. 

Mr. Johnson. Yes, sir; and for this reason: Take Mr. Klein's 
play, the Lion and the Mouse. The man who wishes to reproduce 
that play goes to this man in Chicago and says, ''I want a copy of 
the Lion and the Mouse.*' All that it is necessary to ;do under the 

Erovision we suggest is to prove that that plav of Mr. Klein's was 
ought from this play broter. If the woras '* willfully and know- 
ingly" remain in, all that the defendant has to sav is, **I do not rec- 
ollect from whom I bought that play. Somebociy brought it in to 
me, and of course I can not keep up with the hundreds or plays that 
come in every day. I do not recollect where I got it. I simply 
put it back here, and somebody wanted it and I sold it." As a mat- 
ter of fact, of course that play cannot be procured by any person 
except for the specific purpose, or would not be procured, except for 
the specific purpose of piracy, because it is a troublesome proposi- 
tion to secure a copy of the play. It means that they must have a 
stenographer accurate enough to take down the lines. They must 
have some one sufficiently familiar with theatrical productions to 
note the scenic effect and the costume effect and to secure a general 
description of the play. It is put out in such form that any com- 

Sany or any persons who desire to put it on by any organization can 
o it. No person can copy it or would ever think m a thousand 
years of copying or getting a copy of the play except for the specific 

Surpose of tummff it over to some other person who expects to pro- 
uce the play ana to produce it without paying any royalty to the 
author. With the words ' VjllfuUy and knowingly" in, we can not 
do anything unless we can catch the manager who pirates the play, 
bring him back to Chicago, and force him in Cliicago to testify as 
to the purchase from this particular man. To begin with, we have 
no authority under the law to bring a witness from one State to 
another in such a prosecution, and we could not get sufficient evi- 
dence to maintain the prosecution. 

Representative McGavin. Whether "willfully and knowingly" are 
in the bill or not, you would have to prove the intent. 

Mr. Johnson. If he sells for profit ? That is the proposition. If he 
takes a copyrighted play, unpublished, and vends that play 

Representative McGavin. That would be a circumstance. 

Mr. Johnson. Then put the burden on him to show that he did 
not willfully and knowingly steal a copyrighted play. 

Representative Leake. Under the willmlly and knowingly clause 
you must also prove that when he purchased it he knew Uie play was 
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Way Down East, pirated under some other name. That is an ad- 
ditional difficulty. 

Mr. Johnson. It makes it almost impossible to secure sufficient 
evidence to obtain a conviction. 

Representative Currieb. You must realize the difficulties the 
committee would have when this matter shall come up in the House 
with a provision in the bill which shifted the burden of proof. 

Mr. JOHNSON. I would suggest that the clause go in leaving out 
"willfully and knowingly." 

Representative Currier. Where is that? 

Mr. Johnson. Section 31. 

Representative Currier. You would suggest that we strike out 
the words "knowingly and willfully" in line 211 

Mr. Johnson. Yes, sir. 

Representative Currier. I do not see that that alters it very 
much. 

Representative Leake. Would not the striking out of the word 
"knowingly" and leave it "wiUfully" accomplish your purpose? 

Representative Currier. You could not do it knowingly without 
doing it wilfully. 

Representative Leake. "Knowingly" is the term under which 
they say, in order to bring about a conviction, they must prove that 
the defendant knew the play was a copy of a play of another name. 

Representative Currier. In order to get a conviction for a willful 
violation of this act you would have to show that. 

Representative McGavin. You would have to show the intent. 

Representative Law. Do you think you could get a conviction if 
you struck out those words? 

Mr. Johnson. I should Uke to have the section read in this manner: 

That any person who shaU for profit transcribe or procure the transcribing in whole 
or in part of any work not printed or reproduced for sale by the author or owner thereof 
or who Bhall vend any copy, in whole of in part, of any work not printed or reproduced 
for sale by the author or owner thereof, or who shall willfully, and for profit infringe, etc. 

Then follow with the section, changing the section in no particular 
except the penalty. Then I would suggest the shifting of the burden. 

Representative Law. Striking out those words would not shift it. 
You would have to prove it. 

Mr. Johnson. All we would have to prove was that the person 
bought a pirated play, which had been purchased from this particular 
man. 

Representative McGavin. You would have to prove that he did 
so willfully and knowingly. There is no crime under the law without 
intent. 

Mr. Johnson. That is very true 

Representative Law. The only way would be to provide specific- 
ally that the burden of showing that it was not knowingly and will- 
fully done should be upon the defendant. 

Representative McGavin. That would be unconstitutional. 

Mr. Johnson. I disagree with you on that. 
• The Chairman. I should like to say that before adjournment this 
morning we would like to hear from Mr. Clark. 

Mr. Johnson. I shall be very glad to yield. I thank you, Mr. 
Chairman. Other than the talking pictures, I think that is all. 
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8TATEMSHT 07 MB. JOSEPH I. C. CLAKKE. 

The Chairman. Mr. Clarke, whom do you represent! 

Mr. Clabke. I am vice-president of the American Dramatists Club. 

I wish to ask, sir, if the arrangement for the division of time which 
you have made as to discussing various points covers a feature to 
which I wish to call attention. In the first section of the Barchfeld 
bill 

The Chairman. We do not want to take up the Barchfeld bill now. 

Mr. Clarke. I know, but it says: 

To perform or represent the copyrighted work publicly if it be a drama. 

Representative Currier. That is in every bill in exactly the same 
words. 

Mr. Clarke. We wish to have something to say on that section at 
the proper time. 

The Chairman. The proper time will be when we take up the 
question of the reproduction by mechanical devices. The principle 
you wish to speak on here is also involved in that principle. So we 
would rather you would take it up later. 

Mr. Clarke. You wish to reserve that? 

The Chairman. Yes, to a later time. 

Mr. Clarke. Mr. Chairman and gentlemen, T should hke to say to 
the combined committees that the dramatists feel under a good deal 
of obligation to both the committees for the way in which tney have 
dealt with the greater part of the matters pertaining to the dramatic 
copyright. Although what I have to sav for just this minute is not 
in the way of fault-finding, I presume the necessity will not be un- 
gratifying. We are particularly glad of that section with relation to 
the nonimpairment of the rights at common law. We are very much 
pleased indeed with the section abolishing the need to print for the 
purpose of the copy. As I will explain a little later on, that section 
as it stood in the old law was very embarrassing to the author, and 
we thank both committees for changing it as they have done. We 
are also thankful for the extension of the life of the copyright granted 
by section 24. We think it is far more just than the old law. I refer 
to the extension of the period of the copyright and the provisions for 
repetition. I presume they are the same in all the bills, are they noti 

The Chairman. I believe they are virtually the sanae. 

Mr. Clarke. I wish to call attention to section 28, division 4: 

In the case of a dramatic or dramatico-musical or a choral or orchestral composition, 
flOO for the first and $50 for every subsequent infringing performance; in the case oi 
* other musical compositions, |10 for every infringing performance. 

That is the paragraph in the Smoot bill. We have to say on that 
that this penalty is simply a reproduction of the law of 1856. At 
that time the subjection to a claim for damages for $100 for the first 
performance and $50 afterwards was a very fair and adequate claim 
to make. That is to saj, it was as would be proper under such cir- 
cumstances. It was a little in excess of what the author would have 
fot at the time as royalty or reward for his work. But that time 
as gone by. In the intervening fifty years the emoluments have 
changed to a remarkable extent, so that with a successful play those 
penalties are really what you might call inadequate. In other words 
taking the most successful plays, a pirate could afford to pay $50 a 
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performance, and he would still be a lon^ ways ahead of what he 
would have to pay if he dealt with the autnor. 

The Chairman. Let me ask you a question. Have vou in mind 
now a single case of that kind, where a pirate took a piay and paid 
a fine rather than pay the author the royalty stipulatea by him? 

Mr. Clabke. I have not, and naturally I was only supposing a case. 

Mr. Geobge H. Broadhurst. I am the author of the Man of the 
Hour, and it would be very much cheaper for a man to pirate my 
play under these terms than to pay me my royalty, specifically 
speaking. 

Representative Cukrier. With an adequate penal remedy you 
woula never resort to the civil remedv? 

Representative Leake. You would prefer to exercise the right to 
send a man to jail? 

Mr. Broadhurst. Yes, sir. 

Representative Currier. If that is taken care of you would not 
care anything about that section. You would never bring a civil suit 
if you had an adequate criminal provision? 

Mr. Broadhurst. No, I would not. 

Representative Currier. We do not need to take much time on 
that. 

Mr. Clarke. I wish to say that in this particular there has been 
nothing pushing the matter toward the present day at all. It is an 
antiquated limitation, and it ought, in common iustice, so long as it 
is retained at all, to be advanced in some particmar. I do not think 
we ask anything beyond the S5,000 Umitation for a single offense, but 
we think the $100 and the $50 should be at least doubled. 

The Chairman. That would be rather excessive for a choral com- 
position. 

Mr. Clarke. Perhaps for a choral composition, but for a dramatic 
composition it would not be. I hope it is imderstood that we wish 
those penalties to be doubled, but not the maximum, to leave the 
maximum as it is. 

The Chairman. Your request will be considered. 

Mr. Clarke. In the matter which appears in the Smoot bill as sec- 
tion 31 and in the Barchfeld bill as section 30, which I think you have 
referred to before as the penalty clause, I wish to say that the authors 
are very strongly in favor of the wording as it appears in the Barch- 
feld bill. If I may be allowed a few minutes, it would be very perti- 
nent to give a very brief history of the inclusion of the imprisonment 
clause in Uie copyright law. 

The Chairman. So far as that is concerned, I do not think you 
had better take up that, because I do not think there will be any 
difBculty about it. 

Representative Leake. Do you know who drew the Barchfeld 
bill? Did the authors draw it? 

Mr. Clarke. No. 

Representative Leake. Do you know who did? 

Mr. Clarke. Probably Mr. Barchfeld. We are not in the know on 
that. 

Representative Sulzer. Mr. Barchfeld is sitting righf there. As 
I understand, you prefer section 30 of the Barchfeld bill to section 
31 of the Smoot bill. 
Mr. Clarke. Yes, sir. If both of the committees are one 
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Representative Currieb. Let me say that in the House Com- 
mittee on Patents at the last session of Congress that was the most 
drastic provision that the committee would report out. It does 
not represent the views of many members of the conunittee, but we 
had to make a concession in order to report a bill. 

Representative Sulzeb. You need not pay very much attention to 
that, Mr. Clarke. 

Mr. Clabke. I hope the committee is of an open mind. 

Representative Cubbieb. You need not bother about that. 

Mr. Clabke. It is with that view that I want to present a few facts 
about the imprisonment clause. If the committee are of a mind to 
adopt the Barchfeld language, we are not particular how you arrive 
at it. 

Representative Cubbieb. The committee can not commit itself to 
any proposition, birtyou need not go into the history of this. 

The UBAiBMAN. We have thrashed it out time and again. 

Mr. Clabke. I wish to make this statement: The imprisonment 
clause which was imbedded in section 4966 of the Revised Statutes 

Representative Cubbieb. That was the first time the penal feature 
ever appeared in the copyright law. 

Mr. Clabke. Yes, sir. 

Representative Cubbieb. And there is no penal feature in the 
patent or trade-mark laws. 

Mr. Cu^BKE. The insertion of that in the Revised Statutes was not 
arrived at in any snap-judgment manner. It was fully debated in 
Congress, and it was thrashed up and down under the condition which 
existed then, and which exists m intensified form now. The impris- 
onment clause is absolutely necessary for the protection of copy- 
righted plays. 

1 wish to add to that, sir, the fact that since the passage of the copy- 
right law, it has been embedded in the statutes or 14 of the principal 
States of this Union. ^ In 1899 it was placed upon the statute oooks of 
the State of New York, and stands tnere with the signature of Theo- 
dore Roosevelt, governor of that State. 

Representative Cubbieb. That is so with the trade-mark laws of 
the various States. It is not so with the trade-mark laws of the 
United States. 

The Chaibman. Or the patent law either. 

Mr. Clabke. The work which the dramatists sought to have pro- 
tected under this clause is a very tt'ansitory thing in the way of secur- 
ing the emoluments coming to a dramatist. As has been said here 
before, it is only the successful play that is stolen. The successful 
play comes perhaps once in the lifetime of an author. If it corner; 
more than that, he is exceptional!}^ lucky or exceptionally great, and 
it appeals no doubt to the sense of justice of Congress to give him the 
protection which he should get during that brief time. It is during 
the first two or three years of the life of a successful play that the 
pirate exists and makes his gains, and it is during those two or three 
years that the author wants to be protected and protected properlv. 
These fly-by-night companies, these people without assets, with noth- 
ing but the clothes on their backs, who fly from one place to the other, 
by their inadequate performances not only rob the author of royalties, 
but they tend to spoil the market when the genuine author^s produc- 
tion comes along. 
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As has been stated, the imprisonment feature came into the copy- 
right law through the dramatists. It pleased the conferees, ana it 
has pleased some of the committees on both sides to expend that into 
a general proposition. All we ask is that inasmuch as this, after due 
deliberation, was placed upon the statute books and exists to-day as 
the law of the land, that you will not lightly interfere with it. 

Representative Curkier. I do not think the amendment to 4966 
was placed on the statute bodks after due deUberation. 

Mr. Clarke. I do not hear what you say. 

Representative Currier. The amendment by which musical com- 
positions were added to 4966 

Mr. Clarke. What year was that? 

Representative Currier. My understanding has always been that 
they intended to confine that to dramatical musical compositions. 

Mr. Clarke. At the time there was no question about the phono- 
graph. 

Representative Currier. I knew what the man who drew the bill 
and who reported it to the House and got it through said about it. 

Mr. Clarke. I wish strongly to support the view put forward by the 
dramatic authors — the view and phraseology put forward by Mr. 
Johnson, amendatory of that clause against those who transcribe in 
an unauthorized way an unpublished play and who vend the same, 
and we ask that the highest penalties be applied to those persons 
also. 

Representative Currier. The committee is disposed^ I am sure, to 
give you adequate reUef , but the best copyright lawyers in this country 
say to me, "For Heaven's sake, do not make your penal provisions 
too drastic. If you do, you never can get a conviction." 

Mr. Clarke. Of course that is true, in the Winnewood case Judge 
Grosscup hesitated to-impose the penalty on the ground that in get- 
ing the copyright they had deposited two typewritten copies, and he 
claimed that was doubtful. 

Representative Currier. Do you think you would ever get a con- 
viction imder 4966 ? 

Mr. Clarke. No. We are quite satisfied with the protection as 
found in the Barchfeld bill. Have you any information about the 
piracy case of Way Down East? 

The Chairman. Not as a committee; but I have heard of it indi- 
vidually. However, I do not want to go into that question now. 

Mr. Clarke. We only ask that our rights as they exist be not im- 
paired. 

At 11 o'clock and 45 minutes a. m. the committee took a recess 
until 8 o'clock p. m. 

EVENING session. 

The committee reassembled at the expiration of recess. 
The Chairman. I would like to ask if the dramatic authors have 
said all they desire to say upon this question as affecting their interests? 

STATEMENT OF MK. JOSEPH I. C. CLABKE, FIK8T ,VICE-PBE8I- 
DENT AMEEICAN DKAMATI8T8 CLTJB: ' 

The Chairman. I want to say again to Mr. Clarke and the gentle- 
men present what I said this morning. I do not want to Umit anyone 
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as to time, unless it becomes absolutely necessary. Therefore, I ask 
everyone to make his statement just as brief as possible. 

Mr. Clarke. Mr. Chairman and gentlemen, since this morning, in 
the direction of the pleadings made by our dramatists upon the 
penalizing section, we nave drawn up a tentative section in the name 
of the American Dramatists' Club in the form of section 31 of the 
Smoot bill, and I wish to submit that so that it may, if you please, 
go upon the record. • 

The Chairman. If there is no objection, that will be put in the 
record. 

Mr. Clarke. It is just one page of manuscript. Do you care to 
have it read? 

Representative Currier. How does it differ from the suggestions 
made by Mr. Johnson this morning? 

Mr. Clarke. It simply absorbs ms suggestions. 

Representative Currier. Nothing further? 

Mr. Clarke. Nothing further — that is, it substitutes the penal 
provision of the other bnl for it, but we submit it for your considera- 
tion. If you care to have it read, it is only one page, and I will read 
it, so that you may know just what is going in the record. 

The Chairman. Let it go into the record. 

Representative Currier. If it simply incorporates Mr. Johnson's 
suggestions, with the penal clause changed, I nardly think it is nec- 
essary to read it. 

Mr. Clarke. You do not care to have it read? 

Representative Currier. Not if that is all it does. 

Mr. Clarke. That is all it does. 

The Chairman. That is all you have to say, Mr. Clarke? 

Mr. Clarke. That is all, Senator. 

The paper referred to is as follows: 

Fonn of section 31 of United States Senate bill 2499 (Smoot bill) submitted to the 
Joint Committee on Patents by the American Dramatists Club March 26, 1908: 

Sec. 31. That any person who for profit shall infringe any copyright secured by this 
act, or who shall aid or abet such infringement, unless able to prove to the satisfaction 
of a court of competent jurisdiction trying the case that such infringement was neither 
willful nor knowing, and any person who shall transcribe without authorization any 
copyrighted but unpublished drama, play, operatic composition, or stage piece, or 
shall vend any unauthorized or pirated substantial copy of such drama, play, operatic 
compositions, or stage piece, shall be deemed guilty of a misdemeanor, ana upon 
conviction thereof shall be punished by imprisonment for not exceeding one year, or 
by a fine of not less than $100 and not exceeding $1,000, or both, in the discretion of 
the court. 
Respectfully submitted. 

Harry P. Mawson, Qhinrman, 
Joseph I. C. Clarke, 
Charles Klein, 
George H. Broadhurst, 
Clinton Stuart, 

Cammittee. 

The Chairman. I believe there is a gentleman present who desires 
to speak in opposition to the views expressed here by Mr. Clarke and 
others representing the dramatic autnors. I do not see him here. 
I did desire that this whole subject-matter be discussed at the present 
time, so as to have it in the record as compactly as possible. I 
promised that gentleman that he should be heard. I do not know 
why he is not here. 

if that is all at the present time upon this subject, we can go to 
some other subject-matter. 
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I suppose the gentleman who rose, whose name I do not know, 
represents the Imisic Engravers' Union ? 

Mr. Frohnhoefer. Yes, sir. 

The Chairman. What you have to say has reference to the manu- 
facturing clause? 

Mr. J^OHNHOBFER. Yes, sir; entirely. 

STATEMENT OF MB. HEKBY J. FBOHKHOEFEB, SECBETABY OF 
THE MUSIC EKOBATEBS' UKIOK OF AMEBICA. 

The Chairbian. Give your name to the reporter, please. 

Mr. Frohnhoefer. Etenry J. Frohnhoefer, secretary of the Music 
EuOTavers' Union. 

Mr. Chairman, ladies, and gentlemen, I am here before you as the 
representative of the Music Engravers' Union, in order to try and 
induce you to make a slight change in sections 13, 16, and 17 of the 
bill known as the Currier bill (H. K. 243), or sections 12^ 16, and 17 
of the Kittredge bill. In order to protect the music-engraving 
industry of this country it is absolutely necessary for these changes 
to be made. 

The following are the changes I propose: 

In the Currier bill (H. R. 243), section 13, page 7, line 10, 1 propose 
to add the words "musical composition;" so mat it will read "periodi- 
cal or musical composition shall have been produced in accordance 
with the" • 

Representative Leqare. You want to insert the words "or musical 
composition?" 

Representative Currier. Striking out the word "or" before 
"periodical." 

Representative Leqare. And putting after "periodical" the words 
"or musical composition." 

Mr. Frohnhoefer. "Or musical composition;" yes, sir. 

Section 16, page 8, line 16, I propose to strike out the word "or" 
before "periooicS" and put after it the words "or musical compo- 
sition." 

The Chairman. That is the same thing. 

Mr. Frohnhoefer. The same thing. 

Section 16, line 17, after subsections (a) and (b), I wish to add the 
letter (e). 

Representative Laqare. After (b) you want (e) ? 

Mr. Frohnhoefer. Yes, sir. 

In line 23, page 8, 1 wish to add the words "or music plate engrav- 
ingprocess." 

The Chairman. Then it will read "or, if the text be produced by 
a Uthographic process or music plate engraving process." 

Mr. Frohnhoefer. Yes, sir; "the text be produced by lithographic 
process or music plate engraving process." 

In line 25, on the same page, 1 wish to add the words "or musi- 
cal composition" after "book." 

Section 17, page 9, line 9, I wish to add the words "or musical 
composition" after the word "book." 

Lone 14; I also wish the same there — "who has printed the book or 
musical composition." 

line 19, 1 wish to add after "process" the words "or music plate 
engraving process." 
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Representative Leoare. Let us get that right. You do not want 
the word "process'' twice? 

Representative Currier. He wants to strike out the word " process ' ' 
after the word "lithographic" and make it read "lithographic or 
music plate engraving process." 

Mr. Frohnhoefer. i es, sir. 

In line 21, I want to insert the words "or musical composition" 
after the word "book." 

That is all I have to say, gentlemen. 

Representative Currier. I would like to have your reasons for 
this. 

Mr. Frohnhoefer. The reason we propose is that because pub- 
lishers of late are having a good deal ot their engraving done in 
Europe, and by so doing they have reduced the work of American 
engravers to three days a week for about six months a year. We 
can not compete with the engraving in Europe, because the diflFer- 
ence in money and express and everything makes a diflFerence of about 
50 per cent cheaper. 

The Chairman. What do you mean by express? 

Mr. Frohnhoefer. Why, figuring everythmg in, the expense they 
have in shipping it over here. 

Representative Currier. They still make it 50 per cent cheaper? 

Mr. Frohnhoefer. About 50 per cent cheaper, the difference of 
money and expense and everything. 

The Chairman. Is that the fact with all classes of engraving? 

Mr. Frohnhoefer. It is with our line, music engraving. They 
used to have the plates sent over to the custom-house, and the biggest 
part of them went through there with no duty on them, simply 
stamping goods "Sample" or else "No value." I have seen a case 
where 210 plates came through the custom-house without a bit of 
duty on them, stamped "No value," and they were passed all right. 
Of late they have just simply changed it a little bit ana send a transfer 
over, and make a plate on the other side and send a transfer over and 
transfer to a lithographic stone and print it therefrom. 

Representative Currier. Have you samples of that? 

Mr. Frohnhoefer. Yes, sir; I nave samples of plates and trans- 
fers right with me, if the chairman wishes to see them. 

Representative Currier. Suppose you show them. Where were 
those plates made? 

Mr. Frohnhoefer. They were made outside the United States. I 
couldn't say at what factory they were made or what firm made 
them • but they were made outside the United States. Here I have 
samples of books that have been engraved outside the United States 
and printed arid copyrighted ih the United States. The copyright 
is on every book. They are operas and scales,' etc., all Classical 
music; and here are plates that are engraved and filled with ink, 
just as they came from the printer. Of late they have gone to 
sending over the transfers through the mails. Instead of sending 
over the plate, they just send the transfers over. 

Representative Currier. What do they do with the transfer when 
they get it? 

Mr. Frohnhoefer. They transfer it onto a lithographic stone. 
They transfer from this to a lithograpliic stone and print them there- 
from. By so doing, of course, they make more than 60 per cent 
difference. 
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Representative Legabe. Are you the only one representing this 
particular question? 

Mr. Fbohnhoefer. Yes, sir. 

Representative Legabe. Will you prepare a brief giving your rea^ 
sons and send it to the stenographer witnin a week or so? 

Mr. Fbohnhoefbb. Yes, sir; I could send it within a couple of 
days. 

The Chairman. That will be placed in the record immediately after 
your statement. (See appendix for brief, pp. — .) 

Representative Legabe. Give your reasons in brief form, so that 
we wiD have some data and facts to know what we are discussing. 

Representative Currier. Do you know whether those came through 
the custom-house as of no value? 

Mr. Frohnhoefer. No ; these plates I have here we engraved our- 
selves, but we brought these as a sample. Of course, we could not 
get any plates that came through the custom-house. They belong 
to the publishers. 

Representative Currier. Have you ever seen them? 

Mr. Frohnhoefer. Yes, sir; I have seen a box with over 200 plates 
come through. 

Representative Currier. How did they come through? 

Mr. Frohnhoefer. The box had a label on it of the different 
express companies, in the regular way they are made out, and when 
it came down to the value it was marked **No value." 

Representative Currier. It had 250 plates in it, you say? 

Mr. Frohnhoefer. There were over 200 plates. We tried to get 
the label, but of course the firm that had it m charge would not give 
us the label. 

The Chairman. How long has this been going on? 

Mr. Frohnhoefer. I suppose it has gone on ever so long, but we 
have noticed it only lately. It has got so bad that we are only work- 
ing three days a week, about six months out of a year — in New York 
especially. 

Kepresentative Currier. How many men are probably employed 
in the coimtry as music engravers? 

Mr. Frohnhoefer. Well, in the country probably around 500 men, 
anyhow, in that line — music engraving. 

The Chairman. Am I to understand that this engraving, which you 
call music engraving, is different from any other kind of engraving? 

Mr. Frohnhoefer. Well, I don't know that it is any different. 
Of course, it is all done by hand. There is no machinery or anything 
attached to it. I suppose it is done on about the same style as is aU 
engraving. 

The Chairman. Then your term "music engraving" has no special 
significance other than specifying a particular class of engraving? 

Mr. Frohnhoefer. It is about on the same style as any other 
cDgraving. Of course, we simply engrave music. 

Representative Law. Why not simply say ''engraving" instead 
of 'music engraving?" 

Mr. Frohnhoefer. I do not know whether it would cover oui* 
part of it. 

Mr. BuRKAN. Mr. Chairman, I think I can throw a little light 
upon that subject, because I have prepared myself to speak to the 
committee on it. 
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The Chairman. At© you through, Mr. Frohnhoefer? 

Mr. Fbohnhoefbr. les, sir; I am through as far as I am con^ 
cemed. 

The Chaibman. You will be excused, then. Are there any other 
parties here who desire to speak on the subject of engraving) 

STATEMEKT OF MB. KATHAH BUEKAIT, BEPBESEVTIHG THE 
MUSIC PUBLI8HEBS' ASSOCIATION. 

Mr. BuBKAN. On behalf of the Music Publishers' Association I 
desire to state that this matter is of interest to publishers dealing in 
foreign publications, because it is cheaper to have American publica- 
tiofts engraved in this country than to send the manuscripts from 
this country to Europe and then have the plates engraved tnere and 
the scores printed there and shipped to America. 

Representative Currier. That is so with books, is it not? You 
could produce them cheaper over there than you could produce 
them here, could you not? 

Mr. BuRKAN. But not in music. I do not know anything about 
books, but I am speaking of the musical proposition. I do not know 
of a case, and I do not think the former speaker can point out a single 
instance where that was actually done. I would like to have lum 
furnish me the name of a single American publisher 

Representative Currier. The former speaker has certainly said 
he knew of such an instance, where 200 plates came through. 

Mr. BuRKAN. Will he state the name of the person or the name of 
the firm? 

Representative Currier. Naturally he will not. 

Mr. BuRKAN. The mere statement that he knows, unless he states 
the name of the party or somebody who actually did ship the plates, 
is not evidence of any fact. 

Representative Cutirier. He might have reasons for not giving 
the name. He can give the name ii he cares to. 

Mr. BuRKAN. Have you any reason for not giving the name? 

Mr. Frohnhoefer. I don't want to lose my job. 

Mr. BuRKAN. I want to state, with all due respect, that I do not 
believe this gentleman's statement is correct, because there is not an 
American music pubUsher who is publishing compositions written in 
this country who has ever sent the manuscript abroad to have the 
plates engraved. It is true there are publishers in this countij 
representing foreign houses who sell in this country music that is 
published and printed on the other side, because the demand is not 
sufficiently great to warrant the expenditure of money in engraving 
plates and printing American editions. That is a question that 
mterests principally foreign publishers. 

Representative Currier. If this is a question between the Amer- 
ican workingman and the foreign publisher, it will not take me a great 
while to reach a conclusion. 

Representative Legare. If your contention is correct, what harm 
could this do your people? 

Mr. BuRKAN. It would do harm in the case of a foreign pubUsher. 
For example, take one of the foreign operas; there is very little 
demand for tnat opera in this country^ and he can not sell more than 
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10 or 12 scores. Does it pay to have special plates engraved in this 
country for the purpose or selling 10 or 12 scores? 

Representative Leqare. You said it was cheaper to do it. 

Mr. BuBKAN. Yes, if he is going to sell 2,000 or 3,000 scores. But 
does it pay to print 5 or 6 or 10 scores? Where there is a sale of 
200,000 or 300,000 copies of a single publication, then it pays; but in 
a case where the sale is limited to 5 or 6 or 12 copies it does not pay. 
This is a question that principally interests the foreign publisher. 

Representative Cubbieb. We are not sitting here to represent the 
foreign pubUsher. 

Mr. BuBKAN. But these publishers have certain rights, and I be- 
lieve the committee are willing to hear these men. I ask tnat they be 
given a chance to offer some memorandum or argument on the propo- 
sition. I am not prepared to discuss the matter at this time^ because 
the amendment offered is in the nature of a surprise. I think there 
are some publishers who desire to be heard in this matter, but they are 
not here. So far as mv cUents are concerned, they do not care 
whether it goes in the bill or not. 

Representative Cubbieb. Then you personally represent nobody? 

Mr. BuBKAN. I represent an association, and there may be in the 
association two or three or four or five men who want to be heard on 
this proposition. I simply ask that these men be given an oppor- 
tunity to submit a memorandum or appear in person to offer ail- 
ments on this proposition. 

The Chaibman. We will hear them, Mr. Burkan, when they come 
here. 

Mr. BuBKAN. Will you give them an opportunity to be heard? 

The Chaibman. Certainlyj they will have an opportunity to-mor- 
row to speak on this proposition. 

Mr. W. B. Hale. Mr. Chairman, is the manufacturing clause up 
generally? 

The Ohaibman. Before we take that Question up, Mr. Walker said 
he would like to speak on question imder oiscussion. Will Mr. Walker 
say what he has to say at the present time? 

STATEMEKT OF MS. ALBBBT H. WALKER. 

Mr. Walkeb. Sections 13, 16, and 17 of the Currier bill and of the 
Smoot bill "propose to protect American workmen against foreign 
competition Dy providing that certain classes of materials covered by 
copyrights in this country shall be manufactured in this coimtry. 

ICepresentative Cubbieb. All the bills are identical in that respect, 
are mev not? 

Mr. Walkeb. No; there is a material difference between the Smoot 
bill and the Currier bill, on the one hand, and the Barchfeld bill and the 
Kittredge bill on the other. I wish to say to the committee that none 
of those sections appear to me to be drawn by anybody who understood 
the different methods of manufacture sought to be protected. 

Representative Cubbieb. I might say we have it in mind, if those 
sections go through, to amend them. 

Mr. Walkeb. I wish to state what appears to me to be the situa- 
tion of affairs, and that situation is not aisclosed in any of the bills. 
All the bills propose to give the American workman the monopoly of 
setting type. They also propose to give to the American workman 
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the monopoly of making stereotyped plates from that type. The 
Smoot bill and the Currier bill take one step in addition and propose 
to give the American workman the monopoly of lithographv, and go 
no farther. The Kittredge bill and the Barchfeld bill do all that the 
Smoot bill and the Currier bill propose to do, and go one step farther 
and propose to give them photo-enffraving. Photo-engravmg does 
not include the kind of engraving that is so near the neart of the 
young gentleman who spoke a little while ago, because that is hand 
engraving. Further than that, photo-engraving does not include all 
kinds of process en^aving, because there are methods of full me- 
chanical printing which do not come imder the head of photo-engrav- 
ing. 

If the committee desires to give the American workman the mo- 
nopoly of all kinds of business, it can do so by substituting in sec- 
tion 16, page 8, lines 27 and 28, the word "other" for the word 
"lithographic." Then the whole subject will be surrounded, because 
the word "process" will include lithographic process, photo-engraving 
process, as mentioned by Mr. Barchfeld, and will include full methods 
of mechanical printing not mentioned by any of the bills. It vdll 
include also hand engraving, except music. 

The Chairman. You propose to strike out the word "lithographic" 
and say "other processes?" 

Mr. Walker. Wherever the word "lithographic" occurs insert the 
word "other," and wherever the word "lithography" occurs use some 
other word. 

The Chairman. In line 2 strike out the word "lithographic?" 

Mr. Walker. Yes, and substitute the word "other." 

Representative Currier. May I ask a question for information? 

Mr. Walker. Certainly. 

Representative Currier. Do the courts hold that a musical com- 
position is included within the term "book?" 

Mr. Walker. Yes; that has been held in England for more than 
a hundred years. 

Representative Currier. And sheet music ? 

Mr. Walker. That was decided by Lord Mansfield in 1777, in the 
case of Bach against Lincoln. The statute provided for copvrights 
only on books, and John Christian Bach sued a man named Lincoln 
for infringing a copyright upon a sheet book of a certain composition 
of Bach. The defendant defended against that suit on the groimd 
that sheet music was not a book. Lord Mansfield decided that it* 
was, and that has been the view in England and in this country ever 
since. 

Representative Currier. Has that been followed by our courts? 

Mr. Walker. It has, so far as the question has arisen at all. 

Representative Currier. Has the question arisen? 

Mr. Walker. I do not remember any case in which it has arisen, 
but all authors who have written on the subject have taken that view. 

Mr. O'CoNNELL. Permit me to ask a question. Have the courts 
decided that a musical composition is a book, within the manufactur- 
ing clause, so as to require that the printing or engraving of music 
sheets to be copyrighted here must be done m this country? 

Mr. Walker. I flunk not, because I was not alluding to the manu- 
facturing clause. I was alluding to the question as to whether or not 
a copyright law that should give a monopoly upon a book is broad 
enough to cover sheet music. 
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Representative Currier. The point I was trying to get at was 
whether there had been any American decisions broad enough to 
include, imder the term ''book" in the manufacturing clause, which 
is penal in its nature, a musical composition. 

Mr. Walker. No; that qualification was not inserted in your 
question, and I answer that in the negative at once. 

Mr. O'CoNNELL. That answers my question, sir. 

Mr. Walker. I do not stand here to advocate any particular 
client or any particular interest in reference to the manufacturing 
clause, but I do stand here to explain to the committee, as somewhat 
of an expert in the matter, the practical situation of affairs. I have 
said that if the committee desires to give the American workman the 
monopoly of this it can do so by substituting the word ''other." 

I wish to make this suggestion: It may be the committee will not 
desire to make so comprehensive a statute as that, because Mr. 
Putnam explained this morning that in respect to certain lithographic 
work it was entirely inconsistent with the welfare and progress of the 
art to compel all copyright lithographs to be done in this country. 

Now, in respect to the musical engraving the same thing holds true; 
because, as Mr, Burkan said, it sometimes happens that an opera is 
composed abroad and is engraved abroad by hand, and the sale abroad 
is much larger than it is in this country; but the composer is entitled 
to a copyright in the United States. He ought not to be burdened 
with the expense, after having engraved all his music abroad, of 
engraving it nere tor the sole purpose of producing here the few copies 
that womd be taken by the American market, in any event. 

Representative Currier. Exactly; that same thing would apply to 
an EngUsh book, however, would it not? 

Mr. W ALKER. It would apply to any book where the demand in this 
country was very small. Where the demand for a particular copv- 
rightea article in this country is large, then the suggestion of Mr. 
Burkan has no application. 

Representative Currier. Would not that be true as to some music ? 

Mr. Walker. It would be true as to some music and not as to other 
music. In the case of a grand opera composed abroad by some for- 
eign composer, he gets a Targe market abroad. If you are ^oing to 
compel that man to have another set of plates engraved in this coun- 
tary as a condition upon which to grant him an American copyright, 
you will impose upon him a double burden of expense, and tnat will 
ultimately rail upon the purchaser. 

Mr. O'Connell. May 1 say a word, Mr. Chairman? There ought 
to be no discrimination m a copyright bill, or any other bill, against any 
class of American workmen. If it is proper and just to protect the 
printers and bookbinders, it is just as proper and just as fair and just 
as necessary to protect the music engravers. If it is essential that the 
copyright proprietor of a foreign book must have the presswork and 
prmting done here, it ought also to apply to every sheet of a foreign 
musical composition for which copyright is claimed in this country. 
If they only print a few sheets, they do not need a copyright. They 
do not want it. If only a few sheets can be sold, then nobody will go 
to the trouble and expense of infringing it. 
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STATEMEHT 07 MS. B. F. WOOD, BEPKEBEHTIirO THE B. F. WOOD 
MUSIC COMPANY. MUSIC PUBLISHEEB. 

Mr. Wood. Mr. Chairman, I did not come prepared to speak before 
yoU; but I think I can give you some information on the engraving of 
music. 

The Chairman. We will be glad to hear from you whatever you 
have to say. Please be sls brief as possible. 

Mr. Wood. I am not a public speaker^ and I can not speak very 
long. 

In the first place, the gentleman said it costs more to engrave plates 
in America than it does in Germany. I am engraving plates in Ger- 
many, and I am engraving plates in America. When I engrave plates 
in Germanv and import mv plates and pay the duties my plates cost 
me more than they do in America to-day. That answers that point. 
I can prove to you that my plates that are imported from Germany 
cost me more than the plates I engrave in America. 

The Chairman. Why, then, do you have any engraving done in 
Germany? 

Mr. Wood. For the reason that I can get better work in Germany 
than I can in America, and I am willing to pay the additional cost. 1 
can prove it to you absolutely by bills, but of course I can not do it 
to-mght. I can answer every point this gentleman has brought up by 
actual experience. 

Representative Currier. What is the duty on these plates t 

Mr. Wood. Twenty-five per cent. And would I c are to bring 
plates through without paymg duties? No; I should be liable to a 
verv heavy fine. 

The Chairman. Mr. Wood, could you get it here by tomorrow? 

Mr. Wood. I could not get the bills here. My bills are in Boston. 

The Chairman. I do not mean the bills. Could you get the work 
that could demonstrate to us that what you have done abroad is 
better? 

Mr. Wood. I can bring up works from the Library of Congress. 
Mr. Solberg will bear me out, I think. I have copyrighted a great 
many works for the foreign publishers. I have a ^eat interest in 
this myself. I can prove to you that I am engravmg ten times as 
much m America as I did wHen I started. I started by engraving 
everything in Europe. Now, I am engraving in America nine-tenths 
of all I engrave, and I am trying to establish a business in London. 
I have invested capital there that has never yet paid, but if you pass 
a law like this and cut down the foreigners* rights any more in America 
we shall be shut out of England, and out of Germany, and can not do 
a thing in Europe at all. Our only market must Be here. We can 
not enlarge our field and do business in Europe. I go over there 
with the music of American composers. The work is engraved here, 
printed here, and sent over there. I can not do it if you are going 
to compel the foreign publishers to engrave here all of their works. 
I can show you it is impossible. I can bring you proofs. I can 
bring a bundle of scores that thick [indicating]. 
' We published the libretto of an opera, because the libretto was 
considered a book here. They thought it might liave a success. 
We printed the libretto and set up the whole plates to conrply with 
your law. We have not sold a single copy, because the performance 
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never was given here, but we must have a copyright in case it is 
ever given. It was a Wagner* opera. I could bring up from the 
Library the scores of two operas done in that way. 1 can give you 
every point you want in regard to this subject. 

The Chairman. Let me ask you a question. What do you say in 
relation to the statement made by Mr. Frohnhoefer in relation to the 
importation of engravings from Germany having reduced the labor 
in this country nearly 50 per cent. 

Mr. Wood. Just before I came over here, I read an article in the 
magazine published by the music publishers in Germany, saying there 
had never been a year since 1903 when the engravers had oone so 
little work in Germany as they have done this year. I can show you 
the prices they are getting over there. I can engrave cheaper here: 
and in addition to that, I am in favor of labor. I am in favor or 
doing everything I can here. 

Representative Currier. What has been the condition of the 
business in this country the past year? 

Mr. Wood. Well, I have not been able to get engraving done that 
I wanted. That is absolutely true. 

Representative Currier. Has there been a great demand for music ? 

Mr. Wood. We have had a good trade. I started in 1893, in the 
dullest year. My idea was to get ready in the dull times for the good 
times. I have been engraving right along. We could not sell it all, 
but we get it engraved. Now is the time. 

Representative Currier. Why is now the time, if there is an 
immense pressure of work? 

Mr. Wood. I will tell you in a moment. When I came back from 
Europe last June, my engraver, one of the best in the country, and 
the only one who has ever been able to do the work as I wanted it 
done, except in Germany, made an agreement with my competitor 
so that he could not engrave for anybody else. Of course, ne was 
very sorry, but he would be obliged to let me get my engraving 
some place else. What could I do? I must have the best engraving 
in my business. That is my only salvation. Within two weeks' 
time ne has written me that on account of the dullness of this other 
firm's business, he stands ready to come and do some work for me. 
I wrote him immediately to tne effect that I had some engravers 
now at work for me and that I could not turn them down in a week, 
as they had protected me right along during this time. I told him 
that I must give them work, but that if he would wait and rive me 
time to get work ready, he should also have work from me. 1 wrote 
him just before I came here. I said, "I am called unexpectedly to 
Washington. When I get back, I will have some engraving for you." 
I want all I can get of that man's en^aving. I can answer everything 
this gentleman has said here, and give you the proofs. 

Representative Currier. We will be very glad to have you furnish 
that as soon as you can. 

Mr. Wood. I can answer everything here. 

The Chairman. Is this your private business? 

Mr. Wood. It is a corporation in which I own a controlling interest, 
and in this sense it is my private business. It started in 1893. 

The Chairman. What is the name of the concern? 

Mr. Wood. The B. F. Wood Music Company. We started as a 
small concern. We have a fairly good business. We are gaining in 
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London remarkably well with American music composed in America, 
engraved in America, and printed in America, but, unfortunately, I 
have to put on the bottom of every sheet of music "Printed in 
U. S. A.," or I can not get it into England. I am afraid if you an- 
tagonize those people over there, they will say, "Our labor and men 
must be protected. Don^t buy that music \^itn 'Printed in U. S. A.' 
printed on it.'' Then I have got to print it in Europe. I am there 
to stay. 

Representative Cubrier. Call their attention to the working 
clause in their patent laws. 

Mr. Wood. T know nothing of that; but I know this is absolutely 
my experience. I can only give you my experience. 

Kepresentative Legare. You say you Ivave more demand for 
music than for engraving? You can not get all your engraving 
done? 

^ Mr. Wood. I was not able to do it. Of course, if this man now 
gives me what engraving I want, I can. I can not get the kind of 
engraving I want. Of course, you do not know my business. Mv 
business is not affected by the mechanical instruments. We publish 
many works of a classical nature. There is no copyright on them. 
There are many editions on the market and if I have a new edition, 
how can I get m ? The only way is to have a better edition than the 
other fellow has. That is why we want the best engraving. 

I will tell you what we have to do. Our main office is in Boston. 
We are now havinc; our engraving done in Cincinnati, paying express- 
age back and forth there, and paying the price that they ask. It is 
eneap. I do not find fault at all with their prices. 

The Engravers' Union is a very small affair and is a very unjust 
'one, from my experience with it. I do not know this gentleman, 
and I am only speaking from what I know of the union m Boston. 
This good engraver I speak of is really a boss engraver. He has 
several assistants working for him, but he does personally the engrav- 
ing I want, and he is an artist. Awhile ago, when he wanted to do 
more work and to educate some apprentices in taking up this engrav- 
ing, they said, "Look here; only one apprentice shallbe added a year 
to this business, and if you take any more we will shut down on you." 
And they did shut down on him. That is why I think the umon is 
unjust. It is a very small organization. It does not seem to be 
•possible that the number is as large as 500. It may be, however. I 
am not telUng you from absolute knowledge. 

As to the music engraving, thev call it engraving, but nine-tenths 
-of it is music punching. They have five claws. Tike that [demon- 
strating with the hand]. These represent the lines. They draw 
these across the plate. Then they nave all the various signs, the 
noteheads, clefs, snarps, flats, etc., m the form of steel punches which 
they strike with a small hammer, thus punching the various charac- 
ters into the plate. It is a punched plate, not an engraved plate. 
Finally, thev add some little embellishments, like the slur lines, etc. 
"They put these in with a graver, but that is not engraving. They 
-call it an "engravedplate because it does not sound so well to say 
''punched plate." Tnis gentleman will confirm me, I think. Is not 
that true? 

Mr. Frohnhgefeb. What is that? 

Mr. Wood. You do punch the plate. 

Mr. Frohnhoefer. Not all of it. 
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Mr. Wood. All except the slurs. What about the words and 
letters? 

Mr. Fbohnhoefer. What about the steins and bar lines? 

Mr. Wood. They are straight lines. 

Mr. Frohnhoefeb. It does not make any difference whether they 
are stra^ht or not. They are done by hand. They are engravea. 

Mr. W GOD. Nine-tenths of it is done with punches. 

Mr. O'Connell. Might I suggest, Senator, that if this industry is 
protected for Amerian workmen this gentleman wiU very quickly 
nave all the men he wants in the industry, instead of being restricted, 
as he says he is now, to a few men. 

Mr. Wood. I am with the workingman. I have proved it in my 
own business by printing here, engraving here, and sending my music 
abroad. I do not think vou can gainsay me. I can absolutely prove 
it by my shipments to llTurope. 

Representative Currier, i our view, then, would be that this 
woula prove in the end a disadvantage to the members of the Music 
Engravers' Union? 

Mr. Wood. I do not see that there is any need of it. Yes, in one 
way, that would be true. It would force the foreign pubHshers to 
lose their copyright on valuable works. You never know whether a 
musical work is going to succeed or not. It is not like a book. I 
would like to show you to-morrow the score of a Wagner opera. 
There is another process that has not been spoken of at aU. Music 
can be produced by a different process. It is not engraving. , It is 
not lithograph. It is done by a pen. Now, can we copyright music 
in that form? If you can fix that, that would cover a big part of it. 
That would partly protect the foreign publishers. 

Representative Legare. Would this change affect American work- 
men? Would it be to their detriment or their betterment? 

Mr. Wood. I should say it would help them. 

Representative Legare. Would it help them or hurt them, even 
though they are small in numbers? 

Mr. Wood. I am quite sure it would help this small body of 
engravers, but have 1 not some consideration also? Have I not so 
many people, with so many famihes dependent on me? Have I not 
some snow to extend my busine^ss beyond the boundaries of America? 

Representative Leqare. Undoubtedly. We want to get at both 
sides of the question. 

Mr. Wood. Well, I was not prepared for this, but I can answer 
every question he has put up, by proofs. This may bring a new 

Srocess in here. I think it is called the autographic process. They 
o work in Germany with it so nicely that it is almost impossible to 
tell it from an engraved process. They can not do it here. I abso- 
lutely can not get it done. 

The Chairman. If you desire to make any other statement in the 
' way of proof that you spoke of, you mav submit it here, and we will 
have itgo in the record in connection with your statement. 

Mr. Wood. I can prove to vou by my engraving bills that I have 
had in Germany, if you will allow me time to get them from Boston, 
but I am afraid I am the only one who can do it. 
The Chairman. Mr. Wood, you may have a week. 
Mr. Wood. I can do it in two days after I get home. 
The Chairman. You may send it in any time before printing. 
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Mr. Wood. I will send you my receipted engravers' bills. I will 
send you at the same time, if you want them, the proofs or prints 
from the plates. 

The Chairman. Whatever proof you want to submit, you may 
submit in writing, and we will see that it goes in the record. 

STATEMEKT OF MB. WILLIAM B. HALE. 

Mr. Hale. I want to say a few words on the manufacturing clause. 
It is too late to discuss the general poUcy of the domestic manufac- 
ture clause, but it is not out of place to suggest that that is aimed 
solely at the protection of American labor, and has nothing whatever 
to do with protecting the rights of authors or of the public to their 
just and eguitable tiffht in the productions of authors. 

By putting these clauses as a condition of the validity of the copy- 
right, you are putting in just so many more technicalities by which 
the copyright may fail, rerformance of all these technicalities will 
have to be proved, many years afterwards, by oral testimony, and 
anyone who has ever attempted to prove a" copyright after a great 
many years knows what a difficult thing it is to do. 

I nave no objection whatever to protecting the American laborer 
in all these matters, but I think the proper way of protecting him 
is by prohibiting, during the hfe of the copyrignt, the importation 
of the copyrio:hted work or of the plates, the means of the production 
of the copyrighted work. That will give American labor absolute 
protection. 

Another way of protecting American labor is by putting a duty 
upon the importation of books or plates or other means of produc- 
tion- but to make them a condition of the vaUdity of the copyright, 
I thmk, is bad poUcy. 

So much for the matter of protecting American labor. Then I 
should like to speak specifically of a provision in section 16 of the 
Smoot bill, on page 9, referring to illustrations in books. The 
domestic manufacture clause applies to this. 

Representative Legare. That is in line 6? 

ilr. ILA.LE. Yes; beginning at the latter part of line 5 arid running 
to line 8. 

I suggest, if you are going to require illustrations in books to be 
made wioUy by domestic process, that that be disassociated from 
the books and dealt with separately. Practicall}', the illustrations 
are the matters w^liich are coi)yrightable under clause k in section 5. 
I would suggest that that be dealt with independently. If the com- 
mittee wishes to report that it should be protected, I suggest that it 
be done somewhat like this : 

That of the printe and pictorial illustrations specified in section 5, subsection k, of 
this act, all copies afforded protection shall be made by $i process wholly performed 
within the limits of the United Stat-es. 

The point of my objection is that if by any chance an illustration 
in a book should not have been produced withm tins country, possibly 
the copjTight upon the entire Look, text and all, might fail. They 
are distinct things, and they should not be associated together. 

Representative Legare. How is that, again? 

Mr. Hale. My idea is that if an illustration in a book should, for 
any reason, not be manufacttured wholly in this coimtry, possibly 
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under the provisions of section 16, as it now stands, the copjTight on 
the entire Dook m^ht fail. 

Representative Currier. Mr. Hale, perhaps we had better have it 
appear in the record whom you represent. 

Mr. Hale. The American Law Book Company, of New York. 

So much for that. Then the kindred sections, 17 and 18, which 
refer to an affidavit in connection with these things, I think are 
useless and should be wholly omitted, with nothing substituted for 
them. We have a domestic-manufacture clause in the present law, 
and we have no such a provision for affidavits. Thejr are simply one 
other act which must be done to secure a valid copyright, ana which 
years hence, possibly, will have to be proved in some suit for infringe- 
ment of that copyright at a time when the proof is not available. 
I think there ought to be as little of that as possible in this bill. 
The very purpose is to simplify and make sure and certain and safe 
that a copyright taken out is valid. 

Representative Currier. Two bills have been passed by Congress 
since I have been a member of this committee to which the labor 
unions made objection at conferences with the publishers^ and they 
withdrew the objection upon the statement that a provision similar 
to this should be embodied in the law. 

Mr. BLale. I would suggest that the safest way to protect the 
American laborer is by prohibiting the importation or copyright 
books or other articles for which you intend to accord labor protec- 
tion or the means of production of those articles. That would pro- 
tect labor absolutely, 

STATEMENT OF ME. OEOBOE HAYEK PUTNAM, SECEETAET OF 
THE AMEBICAH PUBLISHEES' GOPTEIOHT LEAOITE. 

Mr. Putnam. The publishers have protested from the outset 
against that affidavit provision as not necessary and as putting pub- 
Ushers alone, among all the law-abiding citizens of this country, in 
the position of being required to not only obey the law but afterwards 
to swear that they have obeyed the law. We accepted it under pro- 
test. If you honorable gentlemen decide to include that affidavit 
clause, we shall of course accept it, but it will always be under pro- 
test. It is ungermane and puts an indignity upon the 'publishing 
body. It brings, as Mr. Hale has said, unnecessary new restrictions 
upon copyright, the penalty now of copyright, forfeiture, being quite 
serious and effective. 

Representative Cukkier. Mr. Putnam, you remember that when 
the bill giving an ad interim term was passed the agreement which 
was reached did not give the foreign authors any such protection 
as they afterwards ^ot in the bill by a Senate amendment. We did 
not have the exclusive right to translate and copyright during that 
ad interim term. It was open to anybody else to proceed. Senator 
Piatt amended the bill in the Senate, giving them the exclusive right 
in the ad interim term, and I said to Senator Piatt that broke the 
agreement, and the House committee could not act without consult- 
ing with the gentlemen who were parties to the agreement. He 
asked me then to see if the labor people would withdraw their objec- 
tion. I sent for their representative, and he agreed to withdraw his 
objection, with the understanding that the other part of the agree- 
ment should be carried out, and 1 reported a bill and had it passed 
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through the House carrying out that part of the i^reement^ and it 
failed in the Senate simply for lack of time. 

Mr. PiJTNAM. I can onfy say for mysetf, on behalf of the authors 
and publishers we have to do with, that I had no knowledge of such 
an agreement. 

Representative Curribb. But ^ou did accept that proposition 
before the conunittee acted upon it? 

Mr. Putnam. Are you speaking to me individually? 

Representative Cubrieb. Yes. 

Mr. Putnam. I would not raise an issue with you, but if I did, it 
has dropped from my memory. 

Representative Cubbieb. As I understood, you ^gi^^d to the bill 
as it passed the House, with an understanding, lliat same under- 
standing was had when we passed the bill in reference to the St. 
Louis Exposition, and Mr. Tawney introduced a bill at that time to 
carry out the understanding. 

Mr. Putnam. I can only say my memory as to any understanding 
differs from yours. 

Representative Cubbieb. My memory may be in fault. 

Mr. Putnam. I had no idea the two things were connected in any 
w^ at all. 

Mr. Feeney. I would like to reply to Mr. Putnam, for the book- 
binders. 

Mr. Hale. I desire to concur with Mr. Putnam's views as to the 
affidavit. I think it is whoUv unnecessary and very bad policy to 
them and unfair to the pubUsners in every sense. 

Representative Leqabe. What is the objection to that? 

Mr. Hale. One objection is that we have to publish to the world 
what particular house prints our book. If we attempt to enforce our 
copynght in court, we nave to prove it is enforced in accordance with 
the domestic copyright. Suppose we fall into disfavor with some of 
the labor unions and they put us on the unfair list. You can see 
what might happen. It is not necessary. It is not needed. It has 
no effect when it is compUed with. It is merely one added point, one 
more link in the armor by which a copvright may be lost. That is 
the trouble with the present copyright law. It is too easy to lose a 
copyright. 

BTATEMEHT 07 MS. BOBEBT XnTOEBWOOD JOHKBOK, SECBETABT 
OF THE AMEBICAV ATTTHOBS' COPTBIOHT LEAOXJE. 

Mr. Johnson. Mr. Chairman, I might recall to you that I am the 
secretary of the American Authors' Copyright Lea^e. This is an 
occasion of surprises. Coming to this meeting, I had for the moment 
an impression that I was attending a meeting for the revision of the 
tariff and not a conference on the subject of copyright, the question 
of wages abroad as compared with wages here. 

The Chaibman. Mr. Johnson, I would not take any more time of 
the committee to discuss that question. Speak on whatever point 
to which you desire to address yourself. 

Mr Johnson. I desire to ask a question. Mr. Hale ^ves the im- 
pression that there is something in the copyright bill which provides 
that the illustrations of a book shall be manufactured in this countiy. 
I think I am right in my inference, Mr. Hale. 
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Mr. Hale. I think }rou will find it in clause 16 of the Smoot bill. 

Mr. Johnson. I desire to point out in a veiy few words how ab- 
solutely absurd that will be. The Century Company will print in the 
fall a volume by Robert Hichens on the '*Spell of Egypt." The 
illustrations for that were xnade by an American artist, Mr. Guerin^ 
in Egypt. Does anybody presume to say that the illustrations of 
that Dook on Egypt ought to be made on Pennsylvania avenue, or 
that they should not be made at all, or that, having been made, they 
should not be entitled to copyright? 

That is one of the questions we fought out in 1891, when, imder the 
Sherman amendment extending the manufacturing clause to every- 
thing that was protected by copyright, everything was to be manu- 
factured in this country which was protected by copyright. The 
very announcement of it brought down such a quantity of protest 
upon the devoted head of the honorable Senator from Ohio tnat for 
a moment he was deluged and did not know where he was. It was 
absolutely impossible. How is a piece of sculpture, how is a drawing 
of the Vatican, how is a drawing made by 

Representative Cubbieb. You do not understand that this bill 
covers anything of that kind? 

Mr. Johnson. Mr. Hale said so. 

Mr. Hale. You misunderstood me. 

Representative Cubbieb. There is nothing of the kind. 

Mr. Geobge H. Putnam. If I may comment upon Mr. Johnson's 
aiigument, it really would bear upon the discussion of this morning. 

Representative Cubbieb. It reiers to illustrations as they are pro- 
duced by lithographic process, or photo-engraving, or something of 
that kind; not the illustrations themselves. 

The Chaibman. Mr. Johnson, is that all you have to say? 

Mr. Johnson. Mr. Senator, I desire, whenever I may oe able to 
have the attention of the conference for a little while^ to state the 

Eosition of the American Authors' Copyright League, representing 
ere the primary manufacturers, not the secondary manufacturers — 
who come here with the assurance of having so much attention-^but 
the primary manufacturers. 

The Chaibman. That is, you wish to speak upon the manufactur- 
ing clause? 

Mr. Johnson. I should like to suggest an amendment to the manu- 
facturing clause. 

.The (&AIBMAN. Perhaps you had better do it right now, Mr. 
Johnson. 

Mr. Johnson. The amendment I desire to suggest to the manu- 
facturing clause is embodied in the comparison of the copyright 
bills which has been sent to every member of this committee and 
which was made by Mr. Bowker, the vice-president of the American 
Authors' Copyright League, in such a way as to give a very clear idea 
at once of the provisions of each of the four bills in comparison. 

The afaendment I desire to incorporate — and in sayiog this I 
speak for the American Authors* Copvright Leamie — is the follow- 
ing: In section 16 of the version I have, whicn is known as the 
typesetting clause, the insertion of the words **or the ori^ial text 
of a foreign work of foreign origin in language other than English.'' 

Representative Legabe. What line is that; Mr. Johnson, and in 
whatbiU? 
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Mr. Johnson. This is in the bill which is suggested bj our com- 
mittee. 

Mr. Geobgb H. Putnam. If Mr. Johnson will excuse me, I think 
it is on page 8 of the Smoot bill, section 16, line 21. 

Mr. Johnson. I am unfortunately imabie to refer to the section, 
because the sections are omitted. 

To express clearly at once the significance of this proviso, the 
the American Authors^ Copyright League moves for the abolition of 
the manufacturing clause as it relates to books in foreign langua^ 
of foreign origin, not books in foreign languages of American origin. 
If the governor of Minnesota, for instance, should print in Norwegian 
his reminiscences, we should not desire to interfere with the pubuca- 
tion of that being required in this coimtrv by the American typesetters. 

The reason for our desiring this is that, unless something is done 
very soon to restrict the extension of the manufacturing clause, this 
country is going to suffer very much in the reciprocal relations with 
other countries. We have a growing trade with South America in 
text-books, for instance. Some of our text-books, I am informed, 
have gone into the hundred thousands. They are printed in this 
country and they are sold throughout South America. The whole 
manufacturing is done in this country. The composition is by Ameri- 
can typesetters. We have pending a treaty, under the signatures of 
the conferees of the Pan-American Congress, which has been pending 
for some six years, the passage of which would do more for the Ameri- 
can typesetter than all you could put into the copyright bill put 
together, because it would prevent wnat is sure to come S this policy 
of restriction is insisted upon — the forcing of all the other countries to 
make against us a reciprocal manufacturing clause from which arrange- 
ment we shall be sure to suffer more than they do, because the future 
in interest, the future in business, is ours, and now is the time for us, 
by a generous policy, which will also be a just pohcy, to lay down a 
principle which other nations will have to rollow, so that the country 
which has the most business will have the most protection. 

Representative Currier. Have you seen any mdication in Europe 
in reference to following our liberal policy, as shown in that clause? 
Is there a European country that does not enforce against us a most 
drastic manufacturing clause? 

Mr. Johnson. I do not know anything about that, except I know 
it is disputed. I know, Mr. Currier, upon your having communicated 
that to me, I made inquiries of the German representatives in this 
country, and it was, in accordance with the letter I sent you, denied. 

Representative Currier. Oh, no; not denied that they had a work- 
ing clause in their laws, but that it was less drastic than I suggested. 

Mr. George H. Putnam. There are no such provisions in the copy- 
right laws, Mr. Currier. 

Representative Currier. I imderstand that fully, and even Eng- 
land now has gone over to a most drastic workinjg clause in her patent 
laws. We are the only coimtry on earth that has pursued an abso- 
lutely liberal policy of throwing our markets open to everybody, with 
absolutely no return from any of them. 

Mr. Johnson. The patent system should be judged by itself. I 
know nothing of the patent system, but I know something of the copy- 
right system. I know the treatment of Americans by every other 
country abroad is of the most Uberal character. There is no manu- 
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facturing clause against us in any country of the world in copy- 
rirfiting. 

I am not pleading for this purely on the ground of sentiment, but 
I believe the question of doing the just and honest thing on the highest 
principle is one of the most valuable assets that the country has ever 
nad or ever will have; and I come to you in the name of idealism to 
ask you to carry oijt the injunction in the terms of the Constitution 
of the United States, to give exclusive rights to creators of copyright 
property, and to say that this bill shall not go backward; that every 
step that is taken shall be a forward step. There have been no back- 
ward steps in the legislation of this country, and to-day only in the 
biUs that are proposed here has there been anything which would 
make a record in the wrong direction. 

Representative Currier. We give all these foreigners writing in a 
foreign tongue an ad interim tenn of two years in this bill, do we not? 

Mr. Johnson. In other words, you offer them something they can 
not accept.' 

Representative Currier. Why not? 

Mr. Johnson. They can not acccept it because their systems of 
publication are different from oui-s; but whatever the sentiment con- 
nected with it, the fact remains, of what use is this manufacturing 
clause for foreign books, books of foreign origin in foreign languages!. 
Of what value is that to the printers and to the compositors of this 
country? 

Representative Currier. They think it of great value. I am not 
familiar with it. 

Mr. Johnson. Yes; they do think it of gjreat vp,lue, and people are 
sometimes mistaken about the yalue of thmgs to themselves. - 

Let us see. I call upon the Librarian of Congress, or the register 
of copyrights, to tell us how many books have been copyrighted since 
1891 under the manufacturing clause by foreigners m foreign lan- 
guages. In seventeen years have there been seventeen books s Has 
there been an average of a book a year? Have there been sixteen 
books? 

The Register of Copyrights. I could not give the exact figures, 
Mr. Johnson, but I think it would be difficult to place a book a year 
of that character. Of course foreign books have been manufactured 
in this country. 

Representative Legare. The clause would not do any harm, then? 

Mr. Johnson. The clause I propose would do no harm to the 
printer; and see how it would advantage him. 

Representative Legare. Well, if there is only a book a year, what 
woula this clause amount to? 

Mr. Johnson. Up to two years ago there was compulsory manu- 
facturing in this country. That is the reason it was not taken advan- 
tage of up to two years ago. Now, we have had recently an ad 
interim clause. 

Representative Currier. I might say that the labor unions 
objected to that term, but it was said that would greatly stim- 
ulate the production of books by foreign authors in writing in foreign 
tongues in this country. Has it stimulated it at all? 

Mr. George H. Putnam. It has done that. 

Representative Currier. Can vou tell me how many foreign books 
have Deen filed for copyright ana how many have been actually pro- 
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duced in this country under the manufacturing clause since we gave 
them the ad interim term? 

The Register of Copyrights. As I remember it, the ad interim 
registrations are about 1,500 at the present time, and of those 1,500 
there are some 3 or 4 foreign books reprinted. 

Representative Currier. Yes; about 1 in 500. 

The Register of Copyrights. The term being only a year, it is 
not sufficient for the translation, which is the usual point in that. 
There has been a translation of a very valuable medical book. 

Representative Currier. Yes; and we propose to give them two 
years in this bill. 

The Register of Copyrights. Yes. 

Mr. Johnson. I hope this side issue will not obscure the point I 
am making, namely, whatever may be the interest of the foreigner 
in taking advantage of our copynght law, the printer has not, in 
seventeen years, obtained one oook a year^ whereas persistence in 
the present policy is going to force the pubhcation of text-books for 
South Amenca into the hands of the South Americans. 

Representative Currier. Why, Mr. Johnson? 

Mr. Johnson. Simply because you are going to compel them to 
make a manufacturing clause against us in self-defense. 

Representative Currier. Air. Solberg, how many South Americans 
have entered? 

The Register of Copyrights. The international relations with 
South America include only a very few countries. 

Representative Currier. Have they ever copyrighted a book from 
South America? 

The Register of Copyrights. Yes; I think a few have been 
reristered, but not many. 

Mr. Johnson. May I say, Mr. Currier, I think that is quite aside 
from the question. You were directing yourself to the question how 
much foreign authors are availing themselves of the limited rights we 
are giving them. ^ My point is not that. My point is if you go on 
piling up the restriction of the manufacturing clause, you are gomg to 
compel other countries to adopt a manufacturing clause by wiich we 
shall suffer more, because the balance of trade would be in our favor. 
That is the point I am trying te make. Is not that an entirely sepa- 
rate and distinct consideration? 

Representative Currier. Very likely, if your premises are correct. 

Mr. Johnson. I am told there have been published 800,000 copies 
of a single text-book in this country, which has been distribut-ed 
through South America in the Spanish language. I will venture to 
collect statistics in regard te those things^ if the committee desires it, 
to show what is the possible trade here which might be lost to us by the 
enforcement against us, through the agreement of the various ^uth 
American Spanish-speaking countries, of a manufacturing clause. 

Representative Currier. Let me suggest what might oe done if we 
did not have it — just what has been done. Plates were made in this 
country and sent to Japan, and there the manufacture of the book was 
completed from the plates. A standard set, as I understand, of 
American school books was then sent from Japan into this coimtry, or 
the attempt was made to get them in here, to oe sold at 8 cents apiece. 

Mr. Johnson. We are opposed to the importation of those plates. 
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Mr. Geobge H. Putnam. If you will allow me, Mr. Johnson, Mr. 
Currier has a very interesting thing in his mind. What really hap- 
pened there was, not that anything nad been sent from here to Japan 
to be printed, but the Japanese had photographed or made photo- 
^aphic facsimiles of American books and Had, contrary to various 
laws, imported into this country, imderestimating the mvoices, the 
copies printed from their photographic plates. It was not that 
American plates had been sent aoroad and printed abroad. They 
had made photographic facsimiles. 

Be^^reseiitative Cubbieb. Do you not suppose they could supply 
the South American market with those books? 

Mr. Geobge H. Putnam. There is nothing to prevent them from 
doing it. 

The Chaibman. Mr. Putnam, does not the record show that the 
plates in that particular case were sent to Japan and were manufac- 
tured in this country? 

Mr. Geoboe H. Putnam. Nb, sir; I have stated the facts. 

The Chaibman. And came to San Francisco and were held up 
there, not on account of the plates being made here, but for lack of 
notice? 

Mr. GEOBaE H. Putnam. They were held on various grounds. 
They were undervalued, and represented American copyright mate- 
rial, and were very properly seized; but it was a practice .that had 
been ^ing on in Japan for many years, the photo-lithographing of 
Amencan plates. 

The Chaibman. They were seized on the ground that it was a 
piratical edition? 

Mr. Geoboe H. Putnam. Yes, sir. 

Representative Cubbieb. And this bill carefully guards the pub- 
lishers against anything of that kind. 

Mr. Geoboe H. Putnam. I believe so. 

Mr. Johnson. With the cooperation of the Authors' League, you 
understand, Mr. Currier. 

Kepresentative Cubbieb. Yes. 

The Chaibman. If I remember right, Mr. Ogilvie or Mr. Sullivan 
was the gentleman that brought that matter to our attention. 

Mr. Ogilvie. Mr. Sullivan asked me if I knew of the piratical 
edition. 

Mr. Johnson. I remember it. I hope the Chairman remembers, 
however, that we cordially unite in the provision to prevent the 
importation of plates. Certainly Mr. Currier remembers that? 

Mr. Cubbieb. Yes. 

The CHAmMAN. I remember it. 
^ Mr. Johnson. Therefore that can not be heard against the propo- 
sition I am making, which is that now, before there is business, when 
the business is beginning, this large bulk of business with South 
America, when we are drawing together with them under this Pan- 
American convention which is here, a copy of which I have and which 
has been si^ed, but has not been ratified, that now is the time to 
make copyright laws. People have upbraided me because I have 
been acting as secretary of the American Copyright League in getting 
our law accepted abroad. I say the time to get the copyright agree- 
ments is before there is any business. Then there is nobody to 
oppose it; because it is a decent law. 
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The Cratrmak. You made the statement that you would collect 
certain statistics in relation to the sales. 

Mr. Johnson. I will. 

The Chairman. I would like very much to have you do so, and I 
would like to have you put it in the record, particularly for our infor- 
mation, but I beheve the workingnien of this country and other 
citizens would like to know. I don't believe the workingmen would 
recommend anything that would be contrary to their interests. 

Mr. Johnson. I do not think they would, intentionally. I have 
too much respect for the workin^man's willingness to try to get what 
he thinks he ought to have. 1 respect him for it. I think that if 
we were all as energetic in that, the country would be in better condi- 
tion to-day. 

However, in this matter I have a sincere belief that the working- 
man is cutting off his nose to spite his face, that he is going to come 
some time to this Congress and ask you to repeal the entire manu- 
facturing clause. When we are selling more than we are buying, it is 
to his interest to print the things we sell rather than to lose the things 
we buy. Is not that a plain proposition? I challenge anybody to 
meet that proposition. 

Representative Cubrier. How long do vou suppose they would go 
on making books in this coimtry, say standard scnool books, that cost 
them 50. cents here, when they could have them made in Japan for 7 
cents? 

Mr. Johnson. In the first place, I do not beUeve they could be 
madQ in Japan for 7 cents. 

Representative Currier. The statement was that these school 
books that were brought in from Japan, or that they attempted to 
bring in, were invoiced at 7* cents apiece. The duty is 25 per cent, 
whicn would be less than 2 cents, making them less than 9^ cents a 
copy that they could sell them for after paying the duty. 

Mr. Johnson. What I have to say on that subject is that it is a 
subject for tariff consideration. 

Representative Currier. You would have to have almost a pro- 
hibitive tariff. 

Mr. Johnson. It is a question for the tariff. If the workin^an is 
going to be protected he should be protected through the tanff. 

Representative Currier. Manv of the gentlemen want us to revise 
the tariff down as soon as possible. 

Mr. Johnson. I am speaking of the propriety of considering all 
these restrictive measures in conjunction with the copyright. We are 
here for the purpose of bestowing a right and defending a right. 

Now, I ask the indulgence of the committee a few moments for the 

Eurpose of presenting three points against which I think there can 
e no objection by anybody here. 

Representative Law. On this same section? 

Mr. Johnson. Not on this same section. 

Representative Law. I wish to ask if you have proposed an amend- 
ment covering the points which you have raised. 

Mr. Johnson. I nave. It is in this copy. I thought every mem- 
ber of the committee had this. It was sent to them for their con- 
venience by Mr. Bowker. 

I understand, Mr. Chairman, that the time is pretty well appor- 
tioned for to-morrow and the next day. On our behalf. Dr. Henry 
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Van Dyke and Mr. Hamlin Garland are coming down to-morrow, 
with the expectation 'that they might be able to speak on Saturday 
and somewhat reenforce us. I therefore ask the mdulgence of the 
committee in presenting three points which it seems to me ought to 
be incorporated in this bill; because there is no objection to them, 
and for a reason which I can give briefly. 

In the first place, when I say there should be no backward step in 
copyrighting, I immediately come to the first backward step that 
has been taken. That is, tnat in the extension of the term or copy- 
right to life and thirty years, which we think a very honorable record 
to have been made by this committee, there is the peradventure — in 
fact the positive danger, more than a chance, the certainty — that the 
work of the last twelve years of a man's life will not be protected by 
copyright. 

' Kepresentative Curriee. Let me suggest right there that there 
woula be a good deal of difficulty, probably, in getting through the 
House such a term as we propose, and it was suggested to us by 
friends of this long t^rm that we would use that as an argument in 
favor of the proposition in the House, that it might shorten some 
copyrights. 

Mr. Johnson. Does the honorable gentleman mean to tell me that 
the House of Representatives has fallen so low that in order to get 
justice from it for certain people we are obliged to tell them that there 
IS injustice for others? 

Representative Currier. We do not tell them anything of the 
kind. I want to say there will be great opposition — you may realize 
it or notr-^to a term as long as life iEtnd thirty years — ^verv great oppo- 
sition in the House. Opposition will undoubtedly develop, as it did 
before in the committee. 

Mr. George H. Putnam. Life and thirty years is shorter than the 
term of any civilized state except England and Greece. 

The CirAiRMAN. A good many countries have life and thirty years, 
so it could not be shorter. 

Representative Leoare. We are the best judges of that, however, 
as to what Congress should do. 

Mr. Johnson. I do not think I am called upon to talk of the expe- 
diency. 

Representative Citrrier. I was not making my own suggestion. 
I was making the suggestion mnde by the men who are promoting this 
proposition. That was one of the arguments they suggested to me 
that could be used. It was not my suggestion. 

The Chairman. Mr. Johnson, let me ask you a question. You 
gave notice of two gentlemen being here to-morrow. 

Mr. Johnson. Dr. Henry Van Dyke and Mr. Hamlin Garland. 

The Chairman. Are they to be heard upon these same points? 

]VIr. Johnson. From the point of view of the authors, upon the gen- 
eral principle. 

The Chairman. The Question I had in my mind was whether they 
were to be heard upon the three points you mentioned. 

Mr. Johnson. No; not on these same points. 

The Chairman. If they are, I would prefer to leaVe that question 
now and take up the manufacturing clause^ as there are a number of 
gentlemen who wish to speak upon that point. 
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Mr. Johnson. Will the committee give me five minutes to com- 
plete mv statement? 

The Chaibman. If that is all you want, we certainly will. 

Mr. Johnson. I beg the members of the committee not to take a 
backward step in reducing copyrights from fortjr-two years. Give us 
the life term and thirty years, witn the alternative term of forty-two 
years, so if you are going to extend it, you will give us a practical 
extension. 

Representative Cubbier. We had an alternative proposition in 
the bill, and we took it out at the request of the publisners, who said 
they wanted a single straight term. 

lir. Johnson. 1 am not here to speak for the publishers, but for 
the American Copyright League. 1 differ with Mr. Putnam on 
certain points. We are not here to speak as a league. Each person 
is here to speak for what he stands for. 

The second point is the copyright by a corporation. There is no 
provision in this bill for a copyright by a corporation. Half the 
copyrights of the country are neld in that way, by corporations or 
by firms. Why should not Messrs. Harper & firothers, ror instance, 
be entitled to the same terms for copyright of something which they 
buy from the author as the author himself? I think there can be no 
possible objection to that. If there is, I should like to hear it. 

The Chaibman. On the other hand, you are aware, are you not, 
that a great many men object to the granting of a copyright to a cor- 
poration, and claim that imder this bill a corporation would have a 
right to over a himdred years. 

Mr. Johnson. I should certainly object to that on any such 
grounds. 

The Chaibman. That is what many of the men here now, attorneys 
from New York and Baltimore particularly, say, that under 'the pro- 
visions of this bill a corporation would have a copyri^t for over a 
hundred years. 

Mr. Johnson. I favor no such thine. 

Representative Cubbieb. What ao you favor for a corporation 
term? 

Mr. Johnson. The same term as an author has. 

Representative Cubbieb. Do you represent the authors or the 
publishers? 

Mr. Johnson. I represent the authors. 

Representative Cubbieb. Representing the authors, then, do jou 
not think it is in the interest of the authors to have a renewal penod ? 
If you were going to give a hundred years, would you not divide that, 
giving one term, and then a renewal term? Do you not think it 
would be to the advantage of the authors, speaking solely for the 
authors, to a renewal period ? 

Mr. Johnson. I have never considered that as being a matter of any 
importance one way or the other. 

Representative Cubbieb. As I said here to-day, when you^ perhaps, 
were not present, Mr. Samuel Clemens told me he found it of very 

?*eat importance to him; that he sold the copyright of ** Innocents 
broad " for a very small sum, and all he ever got out of it, practically, 
was the renewal period. 

Representative Leoabe. Are you a publisher, Mr. Johnson! 
Mr. Johnson. I am a member of the Century Company,^ but I am 
not in the publishing department at all. I am m the editorial depart- 
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ment. I am one of the associate editors of the Century "Magazine. I 
approach this from the point of view of the authors. I hold no brief 
for the publishing end of my own business. I am talking about it 
from the point of view of ordinary convenience. Take the Harper's 
M^azine. In every nimiber there are 150 items 

Representative Legabe. What office do you hold in the American 
Copyright League? 

Air. Johnson. Secretary. I have been secretary for twenty years. 
I was secretary during the passage of the present law, and I have been 
since. 

Afr. Ogilvie. May I ask how many members there are of that 
organization? 

Mr. Johnson. All the authors in the country have been connected 
with it. 

Representative Leoabe. That is not answering the question. 

Mr. Ogilvie. I would like to know, if possible, how many members 
that oi^anization has at this time. 

Mr. Johnson. I do not know. It has had no meetings lately. It 
is in the hands of a council of thirty. 

Representative Legabe. When aid you have your last meeting? 

Mr. Johnson. The last meeting of the council ? 

Representative Legabe. Yes, sir; of the Authors' Copyright 
Lea^e. 

}&. Johnson. Last week. 

Mr. Ogilvie. Are the thirty all there are, Mr. Johnson? 

Mr. Johnson. I would read the names, if I had them here. 

Mr. Ogilivie. Are they? You know whether the authors are all 
publishers. 

Mr. Johnson. There are none of the authors that are publishers, 
Ithmk. 

Mr. Ogilvie. None at all ? 

Mr. Johnson. I think none. There are James Lane Allen. 
Thomas E. Nelson, Samuel Clemens, William D. Howells, Edmund 
Clarence Stedman, president of the League 

Mr. Ogilvie. Is it not true that many men connected with it are 
also connected with publishing concerns? 

Mr. Johnson. I know none of them that are. 

Mr. Ogilvie. You are? 

Mr. Johnson. Yes; but I am not speaking from the publishers' 
point of view. 

Mr. Ogilvie. You are the Secretary? 

Mr. Johnson. I am the Secretary. I am a member of the Century 
Company. I draw dividends from that. 

Mr. Ogilvie. Very well. I wanted to get the information. 

Mr. Johnson. Yes; but I do not think you can discredit our points 
of view in any such way as that. 

Mr. Ogilvie. I am asking for information. 

Mr. Johnson. The chairman will note that I am dividing my time 
with other gentlemen. 

The Chaibman. Yes; I would like Mr. Johnson to continue. 

Mr. Johnson. These are the three points — the backward step in 
cutting off twelve years of copyright— — 

Representative Cubbieb. That is, you say we are taking a back- 
ward step as to the term? 

Mr. Johnson. Yes. 
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Representative Currier. You prefer the present term, do you, to 
the term we are proposing to give you in the bill? Because we can 
settle that in a minute, if you say that is a backward step. 

Mr. Johnson. I say it is a backward step. It is not a forward 
step, when you give us life and thirty years. 

Kepresentative Currier. And at the same time insure the copy- 
righting of the mature work of authors. 

JMr. Johnson. Of course anyone 

Representative Currier. I want your position. You say that is 
a backward step. If that is your position, it will take the committee 
but a very few minutes to retrace the ground you say they have 
taken. 

Mr. Johnson. That is the responsibility of the committee, not my 
responsibility. 

The Librarian of Congress. May I ask Mr. Johnson a question? 

The Chairman. Certainly. 

The Librarian of Congress. Mr. Johnson, have you ever figured 
whether on the whole the authors would benefit by the term pro- 
posed, as against. a flat forty-two years 1 

Mr. Johnson. No, sir. 

The Librarian OF Congress. Have you ever figured it out with 
reference to any riven number of cases? 

Mr. Johnson. No, sir. 

The Librarian of Congress. If that were the alternative, do you 
mean to say to the committee you would prefer the forty-two years 
rather than the author's life and( thirty years? 

Mr. Johnson. I do not say that, but that is not inconsistent with 
saying that in taking the splendid forward step you also take a 
backward step. 

The Librarian of Congress. You mean to say it is not a com- 
plete forward step ? 

Mr. Johnson. It is not a complete forward step. 

Mr. George H. Putnam. It is a net gain. 

Mr. Johnson. It is a small net gain; out what I am pleading for 
is that this committee shall not go on record as denying anybody 
part of a copyright which has already been given them. Is not that 
a plain proposition ? 

The Chairman. Do I understand you now to say that your views 
are the views generally of the authors of this country? 

Mr. Johnson. What views do you mean? 

The Chairman. Are your views the general views of the authors 
of this country ? 

Mr. Johnson. In regard to these questions I am presenting, I think 
so. 

The Chairman. I mean as to the duration of copyright. 

Mr. Johnson. I think so. 

The Chairman. And you would prefer the present law as it stands 
to-day? 

Mr. Johnson. I have not said so. No; I would not prefer it. I 
say there is a small net gain. 

"Representative Cttrrier. Then do not say it is a backward step. 
Do not charge the committee with taking a backward step if you say 
there is a plain o:ain in it. We do not want it to appear in this record 
that we have taken a backward step. 
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The CHAmnf AN. In order that this matter may not be misunder- 
stood at ally I wish to say that if the authors do not want it and it is 
not an advantage to them in anj way, shape, or form, I will assure 
you, Mr. Johnson, I do not want it, and I will be satisfied with the law 
as it stands to-day. Personally, if I were going to express mv o^ti 
opinion, without taking the authors into consideration, I would^ say I 
would leave the law just as it is to-day. 

Representative Currier. So far as the term ia concerned. 

The Chairman. So far as the term is concerned. 

Mr. Johnson. I do not think it is a question of doing anything for 
me or for the authors. 

Representative Currier. It is a question of your charging the 
committee with taking a backward step. 

Mr. Johnson. I am not individually, or even collectively, charging 
the members with it. 

Representative Currier. You are charging them with it as the 
representative of the Copyright League. 

Mr. Johnson. I say I think no backward step should be taken in 
this matter, and it seems to me that is a backward step. 

Representative Currier. We can very easily eliminate your objec- 
tion to it. 

Representative Legare. Do you represent the Copyright League 
officially? 

Mr. Johnson. I do, officially; yes, sir. 

Representative Legare. Have they passed any resolutions? 

Mr. Johnson. Yes, sir; and they have been sent to you as a Mem- 
ber of the House. 

Representative Legare. Have j'^ou a copy of the resolutions? 

Mr. Johnson. I have them at Home. 

The Chairman. It was an official act of their organization, because 
I received a copy which Mr. Johnson was kind enough to send to me. 

Mr. Johnson. Our resolutions in regard to this matter have been 
sent to every Member of Congress. 

The third point I make is with regard to the Monroe Smith amend- 
ment. Monroe Smith is a member of our council and drafted an 
amendment for the extension of the copyright. 

Representative Currier. Does Mr. Olemens regard that as a back- 
ward step? He comes down here and begs strongly for the term we 
have in the bill. 

Mr. Johnson. I know notliing about Mr. Clemens. 

Representative Currier. Does Edward Everett Hale consider this 
a backward step? 

Mr. Johnson. I do not think it has been considered by either one 
of those gentlemen. 

Representative Currier. Mr. Clemens is a member of your execu- 
tive council? 

Mr. Johnson. Yes; and he has been away for a long time. 

Representative Currier. He has not expressed any approval of 
this suggestion you make, has he? 

Mr. Johnson. I do not think it is necessary that he should express 
any approval of it. It is an evident matter that if the last twelve 
years of a man's life work, including his most mature work, may be 
excluded from copyright, it is, on tmtt side, less than what ne is get- 
ting now. I do not think there is not an advantage on the other side. 
I have always spoken in commendation of the committee for that. 

89207—08 5 
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The Chairman. That would be virtually about one chance in a 
thousand, would it not? 

Mr. Johnson. I think the last twelve years of a man's work is 
likely to be mature work. Suppose he dies at 50. That leaves his 
work from 38 to 40. I will undertake to prepare a statement of the 
authors ^ho died, and what works they have done in the last twelve 
years of their lives. 

The Chairman. Proceed with your other point as quickly as pos- 
sible. 

Mr. Johnson. The other one is simply to say that we favor what is 
called the Monroe Smith amendment, which was presented at the last 
hearing, and which is a matter that would seem to lie between the 
authors and the pubhshers, namely, that in any renewals of copyright 
to living persons where contracts are still in existence, that where 
there is copyright, a royalty, it may be made on the appUcation of the 
author alone, but where there has been a downright payment, in that 
case the publisher must join with the author in order to ffet renewal. 

That is the only other point I wish to make. I thamc you, gentle- 
men. 

STATEMENT OF ME. JAMES L. EEENET, REPEESEITTIVG THE 
INTERNATIONAL BEOTHERHOOD OP BOOKBINDERS. 

Mr. Feeney. Mr. Chairman and members of the committee, I am 
here representing the International Brotherhood of Bookbinders. I 
am also president of the Local Bookbinders' Union and chairman of 
the legislative committee of the Central Labor Union of this city. 

I want to say, at the outset, that mv remarks will be very brief. 
I am here simply to indorse the manufacturing clause in the copy- 
right bill and to thank the gentlemen of the committee, on behaliof 
my organization, for inserting that clause. 

Our bookbinders throughout the United States have suffered for 
years on account of the loose way in which the copyright laws have 
been executed, especially in regard to the matter that the chairman 
has just spoken or, where the plates were made and the type set up 
in this country, the plates shipped into Japan, the books bound by 
cheap Japanese labor, and sent to this country, and the children of 
American workmen were compelled to use those books in our schools, 
while American bookbinders walked the streets looking for work. 
That has been the position. That has- been the evidence given here, 
and I claim that that law can not be too strict to protect our workmen. 

Regarding the remarks of Mr. Putnam this morning, I was not here 
at the time they were made. I understand he wants a change made 
in that law permitting him to send books to Europe to be bound. I 
understand ne refers to what we call art bookbinding. A few years 
ago I spent a few months in London and a few months in raris, 
visiting the different binderies in both those cities. I want to say 
they do very fine work over there, but they pay their workmen prac- 
tically nothing. From 15 to 30 shillings a week is the wages paid. 

Mr. George H. Putnam. Not for artistic binding? 

Mr. Feeney. For artistic binding, 32 shillings a week is the mini- 
mum scale in London. I visited the Woman's Guild at Hampstead. 

Mr. George H. Putnam. What is the maximum scale? 
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Mr. Feeney. The maximum scale goes a little further. It may 
go as high as 40 shillings. 

Mr. Geoboe H. Putnam. We sometimes pay as much as $50 for 
a single book^ for art work. 

Mr. Feeney. They sometimes pay as high as $100. I saw a set 
for J. Pierpont Moi^an in the Woman's Guild in London. Those 
little girls were gettine from 10 to 15 shillings a week for high-class 
work that over nere tne American workman would get from $20 to 
$30 per week for. We have art bookbinders in New York City and 
in Chicago, and we bind our work just as good as was ever bound up 
in London or Paris. It is simply a matter of dollars. Those art 
books are merely gathered up by connoisseurs. It is a fad among 
the rich men of New York and other cities to gather those handsome 
bound books; but I want to tell Mr. Putnam that it is not necessary 
to send to England to have books bound there in the art style. 
They can bind them here in the cheap cloth binders and send them 
over. I admit there are very few editions bound up. They are 
mostly what we call sets. They generally take a set of Dickens or 
any other great author, tear off' the cloth cavers, and bind them up 
in this fancy leather with what we call fine tool work. Our American 
workmen can not compete in wages, but they can compete in skill. 
There is no work in the binding line, and I will take tne liberty of 
saying for the printers there is no work in the printing line, aone 
on the other side that we can not do here, even to foreign languages. 

Representative Currier. Mr. Feeney, let me ask you a question: 
If some gentleman desires to have books bound in Paris or in London, 
he can send them over there in cheap binding and have that removed, 
can he not, without any difficulty ? 

Mr, Feeney. I will state that they can bind even in paper. There 
are three classes of binding — leather binding, cloth binding, and paper 
binding. We consider a book bound when it is sewed and any kind 
of binding put on it, whether cloth, paper, or leather. A large num- 
ber of books are sold in the stores with common binding, cloth bind- 
ing, and they can send them over. If they want to send a set over 
there, that does not interfere with the copyright at all. They can 
send the sheets over. They can get them put up in cheap covers at 
very little expense and send them to the other side. 

Kepresentative Currier. Is there any trouble in sending them over 
with the leaves uncut? 

Mr. Feeney. Would not that invalidate the copyright there? 

Representative Currier. But I mean you can leave them uncut 
just as well. 

Mr. Feeney. Just the same as having them cut. One reason they 
are sent abroad, to the other side, is that they can get them bound up 
by very cheap labor, in the city of London, although they have not 
very good conditions there. They do not have beef two or three 
times a day. I believe they have tea there about 3 o'clock in the 
afternoon in a bindery that I was in. But I was really surprised at 
the wa^. We could not live in this country on the wages. In fact, 
our living expenses, as you all know, are rather high in the big cities. 
Our average wage in the cities run from $18 to $21 a week, and that 
is not too much for an American workman to receive, especially for 
skilled work. 
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I want to claim, in closing, that my organization is heartily in 
favor of the manufacture clause, and we want it as it stands to-day 
without amendment. I read it over carefully. I can not see how 
we can amend it in any way, and we want the protection we should 
have had years ago. 

Representative Law. Do you approve of the amendment suggested 
by the representative of the Music Engravers^ Union? 

Mr. Feeney. What is that amendment? 

Representative Law. In reference to music engraving in this coun- 
try. 

Mr. Feeney. I am here simply as the representative of the book- 
binders, and I do not want to speak for any other craft but my own. 

Representative Law. You do not oppose it? 

Mr. Feeney. No; I do not oppose it. As members of organized 
labor, we stand together, and anything that pleases the engravers 
pleases me. 

STATEMENT OF MS. GEORGE W. OGILVIE, OP CHICAGO, ILL 

The Chairman. Mr. Geoi^e W. Ogilvie, of Chicago, is here. He 
is compelled to leave to-morrow for Chicago and would like to be 
heard to-night. 

Mr. George H. Putnam. May I ask, Mr. Chairman, whom Mr. 
Ogilvie represents; what organization? 

The Chairman. We will have him state what organization he rep- 
resents. Will you kindly state whom you represent, Mr. Ogilvie? 

Mr. Ogilvie. George W. Ogilvie, publisher, Chicago. 

Mr. George H. Putnam. It is not an organization, then, Mr. 
Ogilvie? 

Mr. Ogilvie. I am not a member of your organization, Mr. Put- 
nam. 

Mr. George H. Putnam. I am asking for the name of your organ- 
ization. 

Mr. Ogilvie. I am not a member of an organization. I represent 
mvself, and incidentally I would Uke to represent an author or two 
who do not appear to oe represented here. 

The Chairman. That is, you mean a class of authors? 

Mr. Ogilvie. A class of authors. 

First, in reference to the notice required by the proposed bill being 
only on copies published and offered for sale in the United States by 
the authority of the copyright proprietor. 

The Chairman. What page is that? 

Mr. Ogilvie. I was depending upon the same thing Mr. Putnam 
was depending upon this morning, the Publishers' Weeklv. Since 
then I find the Publishers' Weekly is not altogether reliabfe in that 
respect, and I would like to ask the gentlemen who advocate the 
including of that particular provision how it is possible for any 
man on earth to tell whether a book that is offered for sale in the 
United States is offered for sale by the authority; of the copyright 
proprietor. It is utterly impossible, and a notice only on such 
coj ies will leave open the question as to whether a book is copyrighted 
or not. 

The Chairman. I^fr. Ogilvie^ the bill requires that notice shall be 
affixed to each copy. 
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Mr. Ogilvib. Only those oflFered for sale in the United States by 
the authority of the copjrright proprietor. Now, to illustrate. The 
Supreme Court, on the 3d of February, rendered a decision upholding 
a copyright on a book in reference to which I communicated with 
the copyright office and was informed that the indexes of that office 
showed no copyright entry. Only one of the five conditions imposed 
upon American copjrright owners had been complied with in respect 
to that book. That was that the type had been set in the Umted 
States; and my friend here, Mr. Hale, was the man who opposed us 
and won the case. He is entitled to great credit. Any man who 
can win a case of that kind is entitled to great credit. 

The Chairman. Did you say that was a decision of the Supreme 
Court? 

Mr. Ogilvie. That was a decision of the Supreme Court. The 
condition was that the type had been set within the United States. 
No application lor a copyright for that particular book under the 
title under which it was published had ever been made. No copies 
had ever been filed. The copyright notice was eUminated, as a matter 
of contract, and no titles were ever filed in the United States copy- 
right office. Acting on the information which I got from the copy- 
right office, I proceeded and fought that case through to the United 
States Supreme Court and lost. My investment is gone. The capital 
of the corporation which was formed for the purpose of publisning 
that book has been entirely dissipated, and I, individually, when the 
capital was dissipated, took up the fight at an expense, as it now 
develops, of $1,500. For what? Simply because the Supreme Court 
has upneld a copyright on a book that was published without a copy- 
right notice. 

Mr, George H. Putnam. Published in London. 

Mr. Ogilvie. It doesn't make any difference where it was pub- 
lished. No dictionary of the Engush lan^age defines the word 
"publish" as confined exclusively to the limits of the United States. 

Mr. George H. Putnam. May I ask the name of that case? 

Mr. Ogilvie. Yes; G. C. Merriam & Co. v. The United Dictionary 
Company. 

It is essential for the protection of gentlemen who publish books 
such as dictionaries and like works that every book published on 
which there is an American copyright shall contain tne copyright 
notice; otherwise books will come into this country. There are four 
ways provided in both the Smoot and Currier bills whereby books 
can be brought into the United States on which copyright exists, and 
under the law it is not obligatory to give a copyright notice. Those 
books will go into libraries and bie referred to and extracts made from 
them, with the result that some fine day the owner of the copyright 
will come along and compel the owner of the set of plates from which 
had been made the compilation^ to destroy his entire work and waste 
his entire investment. The elimination of the American copyright 
notice is merely a stop. 

The Chairman. I have that decision here, Mr. Ogilvie. This was 
an English publication. 

Mr. Ogilvie. No, sir; it was an American copyright publication, 
the plates of which were sent abroad and printea in England, and as 
a matter of contract the American copyright notice was eUminated. 
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The Chairman. The appellant was an HUnois corporation. That 
is the one you speak of? 
Mr. Ogilvie. les, sir. 
The Chairman (reading) : 

The appellant, an Ulinois corporation, sent for the English book with intent to 
reprint it, and wafi about to publish it when restrained. 

Mr. Ogilvie. "With intent to reprint it." That is merely the 
statement of the court. 

The Chairman. I am reading the statement of the Supreme Court. 

Mr. Ogilvie. But we could not know until we got that book. The 
Supreme Court is not always right. 

The Chairman. It says: 

The English publishers agreed not to import any copies of their work into this 
country and also to use all reasonable means to prevent an importation by others, so 
that the appellee can not be said to have consented to the appellant's act. So far as 
appears, tne only copies that have been brought over are the ones above mentioned 
and anotlier purchased for use, but not for sale, by the president and manager of the 
appellant. 

Mr. Ogilvie. Yes, sir; that is what the Supreme Court says, and I 
also have the decision here, and I will read another portion of it. 

The appellee makes a strong ai]^ment that the appellant's importation was wrong; 
but it is hard to see how the right to copy a book, either lawfully or unlawfully 
imported, can be affected by the mode in which it got here. 

Then the Supreme Court, in finishing, said: 

We are satisfied that the statuto does not require notice of the American copyright 
on books published abroad and sold only for use there. 

Of which mental attitude the American public has no notice and 
absolutely no means of ascertaining. 
The Chairman. But the Supreme Court goes on further and says: 

We agree with the parties that it is unnecessarv to discuss nice questions as to 
when a forei^ reprint may or may not be imported into the United States under the 
present provisions of our law. 

Mr. Ogilvie. But that particular portion of it refers to a reference 
in our brief as to whether a piratical edition might be imported. It 
does not refer to this particular book. 

However, that is beside the question. What I desire to have done 
is this: In speakine as a publisher, I mav also say that I am speaking 
not only for myself but for other publishers, in that I probably shall 
never publish another book. I have recently been disposing of por- 
tions of my business. Another portion is for sale, and I intena to 
confine my operations entirely to certain books, the plates of which I 
now have. I am attempting, if possible, to prevent the trouble for 
other publishers into which our corporation got. It is a long story. 
Whether we got into it w ith knowledge or without is of no moment. 
The book was there. 

The Chairman. Mr. Ogilvie, what suggestion have you to offer 
in relation to that notice? 

Mr. Ogilvie. That the notice shall go in every copy of every edi- 
tion published, wherever published. 

The Chairman. In a foreign country or in this country? 

Mr. Ogilvie. Anywhere on earth. 

Representative Currier. Would you forfeit for the accidental 
omission in a single copy? 
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Mr. OoiLViB. No, sir; we have had that out before, Mr. Currier. 

Representative Cubrier. All right. You stand by that provi- 
sion still? 

Mr. George H. Putnam. Mr. Chairman, will you give me time 
to-morrow to speak in reference to that? It is a very important 
provision. I should like five minutes to-morrow. 

The Chairman. Certainly. 

Mr. Ogilvie. I would liKe, if Mr. Putnam is going to say any- 
thing about my remarks, to have him say them now, because after I 
left nere in June last, or in December, Mr. Putnam made some 
statements with reference to remarks I had made which were not 
correct. 

The Chairman. Mr. Ogilvie, you go right on now, and then Mr. 
Putnam can replv. 

Mr. Ogilvie. I think every publisher in the United States who 
desires to be fair to his fellow publishers will agree with me that the 
only way that a man can tell whether a book is copyrighted or not 
is to have it contain a notice. If not, leave it out of all of them. 
Leave it out of every book published. Dp not put any notice in at 
all, and make it go to the copyright office to set the information; 
but do not leave him "up in the air," as he will be left, some books 
with a notice and others without. How does he know? If a book 
is published under various titles and not filed in the copyright office, 
he can not find out, and if he can not find out and he takes extracts 
from the books that are not published it might bankrupt him. It 
will not bankrupt me, because I do not intend to publisn any more 
books. [Laughter.] 

I suggest wnere a book is published under a title varying from the 
one it originally had, it shall be obligatory upon the owner of the 
copyright to file in the copyright office a copy of such book, and if 
necessary charge a fee for the filing of that for the purpose of enter- 
ing imder the original entry and having a cross entry, so that one can 
get some information. As it is now, it is utterly impossible. You 
can not get anv information in reference to it. 

One of my niends, Mr. Johnson or Mr. Putnam, I have forgotten 
which one — I think it was Mr. Putnam — spoke in regard to the- 
obligation we were under to foreigners. The obligation we are imder 
to foreigners in regard to the notice is exemplined by the decision 
in the English courts. The English law does not require the inser- 
tion of a copyright notice on books. It does, however, require the 
insertion of notice of reservation of public performance on copy- 
right. A recent decision in England held that a copyright was 
invalid because it was an international copyright, and the owner of 
the copyright, a foreigner, had attempted to comply with the re- 
quirement as he understood it, in that' he inserted the notice in a 
foreign language. The court held that was not a notice to English- 
men, whose rights were being protected, and that the copyright was 
not a valid copyright. Now, what would happen to a mai^ if he 
went to England and attempted to enforce .a copjTight which was 
not obtained and lived up to in compliance with the English law? 
He would not have a copyright. Wnat happens to him when he 
comes here? Under that Suprenie Court decision an Englishman 
can do just exactly as he pleases outside of our comitry and ccme 
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here and use our courts to maintain rights that we, as American 
citizens, do not possess ourselves. It is based on the American 
copyright notice, and we ought to have it on every copy, wherever 
it may be. What do these gentlemen want to leave it off fort What 
are they afraid of, I would like to know? 

The Chairman. Mr. Putnam will tell vou in a Uttle while. 

Mr. Ogilvie. I hope he will. [Laughter.] Mr. Putnam's infor- 
mation, some of which he gave you this morning, was very interesting 
to me. Mr. Putnam said that he published an edition of 5,000 books, 
and he trimmed them all. They were all this and that. He led you 
to believe it was impossible to find a book untrimmed and send it 
abroad. What on earth is there to prevent anybody who knows 
anything about manufacturing books — and he claims to be an expert 
in the matter; printer, binder, publisher, member of the Authors' 
Copyright Lea^e, and several other things — folding up ten copies 
of a book, sewing it, if necessarv, by hand, so that the book will not 
be damaged in. any way and will not interfere with rebinding, putting 
a paper cover aroimd it, and sending it abroad, and lettmg them 
rebind it there? Nothing in the world, and yet Mr. Putnam took 
almost ten minutes of your time telling you that it was impossible to 
do such a thing. 

In reference to the affidavit section, I was going to say that I 
thought this was a copyright conference, byt Mr. Currier's remark 
to Mr. Johnson almost maKes me hesitate. I am inclined to think, 
however, that this is a conference for the purpose of relieving gentle- 
men who willfully commit perjury from the proper punishment for 
their crime. The bill reads: 

Publishers who willfully make an affidavit for the purpose of producing a copyright 
in the United States shall be guilty of a misdemeanor and fined not to exceed $1,000. 

I think a few stripes would look well on that sort of a gentleman. 
I do not see any reason why a man who pirates a book should go to 
the penitentiary and a man who commits perjury should stand out- 
side and laugh at him. It seems to me if the affidavit clauSe is to 
be included at all it would be well to make the punishment fit the 
crime, as my friend Mr. Sulzer said this morning. 

In reference to the question of renewals of copyrights, I took the 

Eosition some time ago in reference to this matter that made Mr. 
urrier ask me if I was a pubUsher. I told him I was. He rephed 
I was talking against my own interests. Apparently I was, but 
there was a httle conscience mixed up in the matter. 

I can see no reason, as a publisher, why I should be given an 
equitable interest in a copyright book for the production of which I 
have not paid a single penny. It is not an unusual thing in the book 
trade for authors who are comparatively unknown to pay for the 
cost of producing their first book — not merely the plates, but the entire 
edition; and should it prove a success in twenty-eight years, the gen- 
tleman who made a very favorable contract with that author then 
says to him, ''Well, Mr. Smith, vou can not get a copyright unless 
you permit me to continue to publish vour book, and as it was your 
first Dook I did not pay you any royalty on it, or I paid you a very 
small sum." 

Mr. Smith may be dead, or his widow may be dependent entirely 
on the sale of his books. Why should she not be given the opportu- 
nity to make a few thousand dollars more out of the pubUsher on 
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the product of the brain whose work he published without any cost 
to hunself t 

The publisher will say, "Well, it was our acumen that made it 
possible for him to become the author of one of the six best sellers/' 
rossiblv that had something to do with it, but if it is true, why not 
hire a hack writer at $10 a story and let him take the place of the 
author's brain in every instance? Why pay him any royalty at all? 
One of the gentlemen who favors this particular law, a music man in 
Chicago, connected with Lyon & Healey , when I told him it was rather 
strange that none of the so-called piratical publishers had been invited 
to any of the conferences, said, "When a man has a feast, he does not 
invite a lot of second-story men." Second-story men! Why, the 
man who formulated that means of SMondling an author or his widow 
has not the courage to be a second-story man. He wants a groimd- 
floor proposition every time, and will take absolutely no chances on 
it. It is iniquitous. It should never be enacted into a law; and I 
am surprised that Mr. Johnson, a gentleman connected with the 
Century Company, and claiming to represent thirty authors — who, 
by the bye, make as much noise almost as the 750,000 people who 
attended the Chicago day at the World's Fair — should come here 
and advocate any such provision in a copyright, law. I do not say 
that he, individually, or that the Century Company, or that my friend 
Mr. Putnam, would take advantage of an autnor, but there are men 
who would do it. Some of them ma^ live in Chicago. I do not> 
know. Certainly some of them do live in New York, and they ought 
not to be given the opportimity to do any such thing as that imder 
any form of law, copyright or anything else. 

To summarize, I strongly ur^e that every copy of every American 
copyright book contain a copynght notice and tnat the renewals shall 
be the property of the author. What about the author's constitu- 
tional njght? Is it not taking away from him the right of contract? 
I think it is. I am not a constitutional lawyer. I do not know very 
much law, but I have an idea or two about the publisher's business. 
Mr. Johnson said he believed the American workingman was cutting 
off his nose to spite his face, but in this proposed renewal business he 
does not cut off nis nose. He cuts off his head. He does not ^ve him 
a chance to live at all. I do not think it is fair or proper, and I do not 
beUeve this committee will advocate putting in the proposed copy- 
right law any such conditions. 

BTATEMEHT OP ME. OEOEOE HAVEN PUTNAM, SECSETAET 
AMEEICAN PUBLISHEES' COPTEIOHT LEAGUE. 

Mr. Putnam. I will try and give a very few words to the points 
more particularly that have not been touched upon to-day in regard 
to that matter, and that is the most urgent matter that has been 
raised by the gentleman who has just spoken, who told us very 
frankly he spoke on y for himse f . 

You gentlemen are our lawmakers, and, as we who are interested in 
this very troublesome subject of copyrights know, you are conscien- 
tious lawmakers. You are lawmakers for the United States and for 
the dependencies under the control of the United States. I do not 
assume you would undertake to make law that should be held to apply 
to any people, citizens, or residents, or others who are not subject to 
the laws of the United States. 
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It really needs very few words. The thing was discussed fourteen 
months ago in our previous hearing, and we pointed out that if you 
should put in an American copyright law the requirement that every 
copy pnnted, whether it might be in England or Austraha or Kam- 
chatka, irrespective of those published m this country, must bear 
that notice or entry of copyright, or faiUng that, that there should 
be a forfeiture of copyright./ you would undertake to compel people 
who are under no penalty ir they obey the United States law to do 
something which if they did not do it would not bring any penalty 
upon them, but would forfeit a copyright, a property, belonging to 
the American citizen, the author, and a property m wnich the Amer- 
ican manufacturer, tne pubUsher, had a joint interest. 

Hiat is the theory of the thing, and I think is the theory which to 
you experienced lawmakers is conclusive. You can not undertake 
to order a man in Austraha to do a thin^ on penalty of doing which a 
group of American citizens should lose tneir property. 

As to the detail of the enforcement of it, I can say, with forty-four 
years' experience as a publisher, that it is a regulation that can not 
be enforced. However strictly we might make- arrangements on 
behalf of others, acting with foreign publishers, acting sometimes in 
Great Britain, sometimes throughout the whole continent, or in the 
colonies, for tnis particular detail to be carried out of the printing of 
a copyright notice in the back or title page of such book, there would 
•be not only no possibiUty but no practicabihty of that oeing carried 
out to any extent. During the working of the present statute we 
have made such contracts with honorable English pubUshers that 
the requirements of the American law in this detail should be com- 
phed with. They have to some extent succeeded in getting those 
instructions carried out by printers. They have been carried out in 
London. They have failed to get them carried out by printers work- 
ing in Australia, because they sell the right for a suosidiary edition 
to DC pubUshed in Austraha, and the farther away you get this atten- 
uation of the original contract obUgation, the greater, not the reason 
but the certainty, that it will not be carried out. 

Representative Currier. You favor the bill as it is? 

Mr. George H. Putnam. I favor the bill as it is. We have had 
examples in this country of copies brought in; in one case from Aus- 
tralia, some sixteen years back, of a book printed in Melbourne, which 
did not contain the notice of American copyright. There was some 
question as to how the present law could be interpreted, and the 
courts decided that the intention of the existing statute, while it was 
not clearly worded, was evident that the lawmakers could only have 
undertaken to make laws for the people of the United States. In 
case that should be so left, if the innocent importer, the man who 
might possibly find the book in a library did suner, that would entail 
much smaller risk than the certainty of m justice to the great group of 
American authors and those who have interests connected with 
American authorship. I am speaking of a chance importation. I 
am not speaking of tne case where books have been imported from the 
other side for the purpose of making an unauthorized edition here. 
It is that kind of a case that the Supreme Court has recently passed 
upon. 

The other matters having been referred to, gentlemen, I will merely 
speak of them as they were reshaped somewhat in Mr. Ogilvie^s word- 
ing. He gave you a mythical case of an author who mi^t have paid 
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the entire cost of the production of his book, where he or his widow 
or children after him might fail, on the ground of some requirement 
for a joint application for this renewal of copyright, to secure the 
benefit of such renewal. Mr. Ogilvie, with his experience as a pub- 
lisher, should know that when an author pays for his book he owns 
the copyright as well as the book. 

Representative Currier. You said author. You mean publisher. 

Mr. George H. Putnam. Possibly, but I think I meant author. 
The clause as arrived at not only by one of the representative authors, 
but bv the authors and publishers, talking together in New York ana 
elsewhere, for that extension of copyright, made it quite clear that 
where the ownership of the copynght, the royalty, had been pre- 
served by the author himself, wliich is the case, say, nineteen times 
out of twenty, the author alone should have the full advantage of the 
extension of copyright, the full right to exclude the original publisher 



from any further publishing of the book after the first term of copy- 
right had terminated, although such possible exclusion of the first 
publisher would involve the risk oi the forfeiture of large investments 



m electrotype plates and in publishing appliances wmch have been 
built up at great expense and long years or labor. 

The authors and publishers, in their desire to meet this very natural 
requirement on the part of the authors, were prepared to risk that 
provision bein^ canceled altogether, as it would be canceled if the 
author decidea at the expiration of the term of agreement to make 
an agreement with anotner publisher. The only reservation that 
the authors assented to very fully — ^Mr. Johnson is not speaking in- 
dividuall^r, but represents the consensus of opinion of all the authors 
back of him and all the authors represented by our association, some 
thousands of authors — was made in the case where the copyright 
had been sold outright. 

Representative CSjrrier. You say you are willing, where the au- 
thor nas reserved a royalty, to provide that if the book has lived 
through the forty-two years, then he is perfectly free to make any 
contract he pleases? 

Mr. George H. Putnam. Yes, sir. 

Representative Currier. But only the author who has sold his 
copynght outright to the publisher? 

Mr. George H. Putnam. That is the second class. You have 
named the first class. 

Representative Currier. Now, the author who has profited the 
most from a popular book must be the man who has had the royaltv 
all the time, and the man who has profited the least from a Dook 
popular enough to have lived for forty-two years must be the man 
who has sold his copyright outright ? 

Mr. George H. Putnam. That is true with certain books, but not 
with the majoritv of books. I have in my basement books for which 
I have purchased the copyrights at what the author thought to be the 
market value which have turned out to be a large loss. 

Representative Currier. That is ordinarily the case of a book of 
which anybody would want the renewal ? 

Mr. George H. Putnam. That is true. The Innocents Abroad is 
one case in a hundred thousand. There are such books, and I admit 
there would be such cases ; but the property I have in mind more par- 
ticularly, the property which would be conJiscated without considera- 
tion — ^I* could hardly say without due process of law, if you gentlemen 
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make the law so about it^ but it would be without due, equitable 
process of law — would be more particularly, as I pointed out, the 
investment in composite works, which form ninety-nine one-hun- 
dredths, I should say, of works having any continuous value what- 
soever, of the class where the purchase is made outright; and to have 
those copyrights provided and to have the publisher thrown out by 
exclusion not merely from having an open market, but forbidden to 
sell at all if this copyright were renewed, and if he did not succeed in 
making arrangements with his several hundred authors 

Representative Curribr. I think in the case of a composite work 
the point you make presents a very strong case for the consideration 
oF the committee. 

Mr. George H. Putnam. There are millions of dollars invested 
in such works which, if this law is worded as you two gentlemen 
have worded it, instead of the change as Mr. Kittredge accepted it 
before, would be subject to confiscation. That represents American 
manufacturers' work, publishers* ipterests. 

Representative Currier. As I have it in mind, I should very 
quicluy deal with your proposition where you touch composite works, 
where you have to deaf with a hundred authors. 

Mr. 'George H. Putnam. The Innocents Abroad case is a very 
good illustration. The instance is with your contention. 

Representative Currier. What you nave said in regard to the 
composite works appeals v^ry strongly to me. 

Mr. George H. Putnam. That is the real class, sir. 

Representative Currier. Have you formulated an amendment? 

Mr. George H. Putnam. I will attempt to do that, to make that 
distinction. 

I do not think I need to delay you at this time of the evening 
with any further remarks. 

Mr. IJale. Mr. Chairman, I am down here principally to speak 
about that renewal provision, but as the hour is late, I would like to 
speak upon it to-morrow. 

The Chairman. 1 here will be a good many other things to-morrow. 
You had better speak on it now. 

STATEIIEVTOF ME. W. B. HALS, BSPBESENTINO THE AMEBICAH 
LAW BOOK COMPAHY. 

Mr. Hale. I represent the American Law Book Company, which 
is the publisher of the Encyclopedia of Law and Proceuure, a legal 
work to be published in 40 large volumes, of which some 25 are pub- 
lished now. The investment is probably $1,000,000 in that one 
work. We also publish dictionaries and works of similar character. 

Those books are compiled by publishers, by an employer who 
employs a number of authors to write those books. In such case 
the pubUsher is really, in a very strict sense, the author of those works. 
Legal digests are also of the same character. Take the Century 
Digest. That is founded on section 24 of the Kittredge bill, the 
right to renew. I suggest a simple amendment which, I think, carries 
out the view which Mr. Currier has expressed. Section 24, providing 
the terms, classifies works into three classes, (a), (b), and (c). 1 
would insert in the first line of section 26 of the Kittredge bill, after 
word "work," the following: ''specified in section 24, subsection (c) 
of this act. " 
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In other words, if you insert that in the renewal clause, then only 
the works specified m section (c) may be renewed by the author. 
That would absolutely meet the objection, so far as all the compiled 
works are concerned. It would unmistakably exclude them from 
this extension. 

That is my suggestion. I think that would be a very simple solu- 
tion, to expressly exclude them from the right of renewal. 

Representative Currier. It does seem to the committee that sub- 
section (b) takes care of the thing pretty effectually. It wipes out 
the renewal period of fourteen years after the twenty-eight, 

Mr. Hale. That is, under section 24, as a whole, there is no renewal 
for copyxiffhte obtained under this act; but as to existing copyrights, 
they may De extended for the full term provided by the act, and then 
it speaks of authors. These joint authors of composite works have 
always been treated by publishers as having the rigtit of renewal, and 
those books have always been renewed by virtue of the right of the 
authors, the men who compiled them. That is the only way under 
the present law that a proprietor can f^et the renewal term. The con- 
tract covers it usually, but they get it from the author. 

Representative Currier. In the case of a composite work, does 
not the contract always cover the renewal period? Would you think 
anybody would employ a whole lot of authors to create a composite 
work and not, by contract, provide for the renewal period i 

Mr. Hale. But it is only possible to cover the right of renewal of 
the actual author. The right of renewal is contingent. It does not 
vest until the end. If he is aUve at the time of renewal, then the orig- 
inal contract may pass it, but his wddow or children or other persons 
entitled would not be bound by that contract. 

So I think the simple way would be to expressly exclude that class 
of works from the right of renewal. 

Then there is one other point in this connection. I am speaking on 
the Kittredge bill now, which has a provision for the joinder or the 
a^gnee or licensee with the author in certain cases. I have no objec- 
tion to that. I favor it, although the interests I particularly repre- 
sent would be satisfied with the -other part. 

Representative Currier. So far as the interests that you repre- 
sent are concerned, they do not care to have that made general, out 
simply to apply to composite works? ^ 

Mr. Hale. Simply to apply to composite works. 

Representative Currier. I^et me ask you, as representing pub- 
lishers of that kind, whether you prefer the old term or the term 
given in this bill ? 

Mr. Hale. We would prefer a straight-out copyright for the term 
given by this act, speaking only for my own clients. 

Now, addressing myself to the provision of the Kittredge bill which 
provides for the joinder of assignee or licensee under certain circum- 
stances, there is another case that falls within the intent of that, but 
is not within the letter. That is the case of a copyright taken out by 
a proprietor. The proprietor becomes such before there is any copy- 
i^ht. He is neither an assignee nor a licensee of the copyright. 
The assignee and the licensee are the only persons spoken ot in this 
section; so I think that should be amended by the insertion of words 
so a& to include the proprietor, provided the clause is adopted at all. 
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I think there is no dispute about it. He would be excluded by the 
letter of the act, although it is plainly within the intent. 

We consider it of great importance to composite works that that 
matter be made perfectly definite and clear. 

There is another verbal criticism I should like to make in section 
6 of the Kittredge bill, which also relates to compilations, abridg- 
ments, etc. 

The Chairman. I think it is the same in the other bills. 

Mr. Hale. Yes; it is the same in all the bills. I heartily agree 
with and am in favor of that section; but in line 12, in lie* of the 
words ' 'but no such copyright shall effect the force or validity," etc., I 
would prefer to substitute these words: '*and the publication of any 
such new work shall not affect the copyright," etc. 

That is to meet this situation. It is the publication of a book with- 
out copyright protection that forfeits the copyright, or the publication 
of a book without proper notice, or anything of that kind. Under the 
act, as it stands now, it says the copyright shall not affect it. I would 
like to meet the case of a new compiled work, within the meaning of 
this clause, that is not copyrighted, or where, by reason of some acci- 
dent the copyright fails. That should not affect the original copy- 
rights in the works that have entered into and formed a part of this 
new compiled work. It does not change the intent of the section in 
any way. 

8TATE1IENT OP MB. OEOEGE W. OOILVIE. 

Mr. Ogilvie. Mr. Chairman, Mr. Putnam spoke with reference to 
the notice and the impossibility of securing its insertion. If he has 
any trouble of that kind, let him set the title page for the book which 
he intends to publish abroad with the copyrignt notice, send the plate 
with the contract, and require that that plate be used in every copy 
published or, in case it is smashed in printing, that a duplicate oe 
sent. That will cover the objection. 

In reference to the ownersnip of a copyright of a book, the cost of 
producing which has been paid for by tne pubUsher, perhaps not the 
last but among the last books that I have published was such a book. 
The copyright stands in my name, and that is not unusual. It is not 
mythical by any means. It is a fact. 

The committee thereupon adjourned until Friday, March 27, 
1908, at 10 o'clock a. m. 



Washington, D. C, Friday, March *7, 1908. 

The Committee on Patents of the House of Representatives and 
the Committee on Patents of the Senate met conjointly at 10 o'clock 
a. m. at the Senate reading room. Library of Congress. 

Present: Senators Smoot (chairman) and Brandegee; Representa- 
tives Currier, Barchfeld, Washburn, Law, Sulzer, Legare, Pratt, and 
Leake. 

The Chairman. Mr. Johnson desires to make a statement and also 
to present arguments to be inserted in the record. The committee 
will be glad to hear him. 
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BTATSMEHT OP MB. BOBEBT VHDEBWOOD JOHVSOH, SECBETABT 
OF THE AMEBICAH (AVTHOBS') COPYBIOHT LEAGUE. 

Mr. Johnson. Mr. Chairman^ it is often said in opposition to 
criticisms of a measure that the critics do not present their views in a 
definite and technical form, so that they can be thoroughly and 
entirely understood. I have the honor to present to the conmiittee 
a draft of a proposed copyright bill which I hold in m^ hand, the 
text of which has been compiled with the additions desired by the 
American Copyright Lea^e and with some omissions, all carefully 
collected from the four bills which are now before tne Houses of 
Conp;ress. 

This compilation has been made bv Mr. R. R. Bowker, the very 
efficient vice-president of the Copyright League, who is at present in 
Europe. It has been done with a view to saving the time of this 
committee and presents ever^rthing that is desired b}r the American 
Copyright League, together with au the omissions desired. 

1 present it mrmally , with the request that it be made a part of the 
record and that it may receive your very careful consideration, as I 
have no doubt it will. 

I thank the committee for their devotion to this cause and for their 
long and patient efforts to arrive at a substantial copyright bill. 

'file Chairman. Without objection, it will be placed in the record. 

(The compilation referred to was, by direction of the committee, 
made a part of the record and is as follows:) 

THE COPYRIGHT BULB, IN COMPARISON AND COMPBOMISB. 

There are now referred to the Committees on Patents of the Sixtieth Con- 
gress four copyright bills: Senator Smoots (S. 2499) and Senator Klttredge'fl 
(S. 2900) before the Senate committee; and Mr. Currier*s (H. R. 243) and Mr. 
Barchfeld*8 (H. R. 11794) before the House committee. The Smoot and Cur- 
rier bills express the views of the chairmen of the two committees, Senator 
Smoot having succeeded Senator Kittredge as chairman of the Senate commit- 
tee, and are practically the same, though with slight variance in language, both 
specifically excepting mechanical music from copyright. The Kittredge and 
Barchfeld bills are also practically alike, though with slight variations in lan- 
guage, both these specilically including mechanical music under copyright. 
The following presents, in the main, the text of the current bills in the leftr 
hand side of the page, with such omissions and additions as would apparently 
make the bill a compromise acceptable to most, if not an, the Interests con- 
cerned ; and on the right hand of the page the omitted points and the variations 
of importance in the several bills. The purpose of this is to suggest a bill on 
which there could be general agreement, on the understanding that the two 
mooted points as to mechanical music and as to further restrictions in the 
manufacturing provision should be considered after the passage of the main 
measure, so as not to endanger the bill in its generally accepted features. Sub- 
stantial variations from the Fifty-ninth Congress bills are shown in the text by 
italics or in the right-hand column. Merely verbal variations, as "moneys" 
for " money," are not noted. The four bills each contain 07 sections, the seem- 
ing addition of 10 sections to the Fifty-ninth Congress bills representing only 
a division of former sections for clearness of reference, but the facts that the 
Currier bill retains House sections 7 and 8 of last year, while the Barchfeld, 
Kittredge, and Smoot bills retain the single Senate section 8, and that the Cur- 
rier and Smoot bills omit the " separate estate " provision of section 34 of the 
Fifty-ninth Congress bills, while the Barchfeld and Kittredge bills retain this 
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as section 44, make the section niiniberiug except In the flrst six and the latter 
sections different in the several bills. 



Be it enacted hy the Senate and 
Bouse of Representatives oj the United 
States of America . in Congress as- 
sembled. 

Sections 1-3: Nature or Copyright. 

Sec. 1. That the copyright secured 
by this act shall include the exclusive 
right : 

(a) To print reprint, publish, copy 
and vend the copyrighted worlc; 

(b) To translate the copyrighted 
wor]( into other languages or dialects 
or make any other version thereof if it 
be a literary icork, to dramatize it If 
It be a nondramatic work, to convert it 
Into a novel or other nondramatic 
work if it be a dranin, to arrange or 
adapt it if It be a musical work, to 
complete, execute and llulsh it If it be 
a model or design for a work of art, to 
vary or adapt it if it be a work of art; 

(c) To deliver or authorize the de- 
livery of the copyrighted work in pub- 
lic for profit If it be a lecture, sermon, 
address or similar production: 

(d) To perform or represent the 
copyrighted work publicly if it be a 
drama ; 

(e) To perform the copyrighted 
work publicly for profit If it be a mu- 
sical composition on which such right 
of public performance for profit has 
been reserved as provided In section 
fifteen of this act. 

Sec. 2. That nothing in this act shall 
be construed to annul or limit the 
right of the author or proprietor of 
an unpublished work, at common law 
or In equity, to prevent the copying, 
publication, or use of such unpulv 
llshed work without his consent and to 
obtain damages therefor. 

Sec. 3. That the copyright provided 
by this act shall protect all the copy- 
rightable component parts of the work 
copyrighted, and all matter therein In 
which copyright is already subsisting, 
but without extending the duration or 
scope of such copyright. The copyrigh t 
vpon composite works or periodicals 
shall give to the proprietor thereof all 
the rights in respect thereto which he 
would have if each part ircre individu- 
ally copyrighted under this act. 

Sections 4-8: Subject-matter of 
Copyright. 

Sec. 4. That the works for which 
copyright may be secured under this 
act shall include all the works of an 
author. 



Notes. 

Sec. 1 {b) Currier bill adds " Pro- 
vided, That the words *to arrange or 
aihipt It if it be a musical work * shall 
not, for the purpose of this act, l>e 
deemed to include perforated rolls used 
for playing musical instruments, or 
records used for the reproduction of 
sound waves, or the matrices or other 
appliances by which such rolls or rec- 
ords are made.*' 

(b.) Smoot bin adds: '^Provided, 
That the words ' to arrange or adapt it 
If it be a musical work ' shall not, for 
the purpose of this act, be deemed to 
include the exclusive right to repro- 
duce, by means of or to manufacture 
perforated rolls used for playing mu- 
sical instruments, or records used for 
the reproduction of sound waves, or 
the matrices or other appliances by 
which such rolls or records are made." 

These provisos are rendered unneces- 
sary by the decision of the Suprraie 
Court, and would be opposed by au- 
thors as turning a tacit exception into 
an explicit privilege. 

Sec 1 (c) Klttredge bill retains the 
form of the Senate bill of the 50th 
Congress: "and for the purpose of 
public i)erformance for profit, and, for 
the purposes set forth in sub-section 
(a) hereof, to make any arrangement 
or setting of it or of the melody of it 
in any system of notation or any form 
of record in which the thought of an 
author may be recorded and from 
which it may be read or reproduced." 

(c) Rarchfeld bill includes a similar 
addition, replacing second "and'* by 
or and reading " in any system or no- 
tation, or to make any form of record 
thereof," etc. 



Sec. 4. Klttredge and Barchfeld bills, 
retaining the form of the Senate bill 
of the 59th Congress, add: "When- 
ever the words ' works of an author ' 
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Sic. 5. That the application for reg- 
istration shall specify to which of the 
following classes the work in which 
copyright Is claimed belongs: 

(a) Books, Including composite and 
cyclopeedic works, directories, gazet- 
teers, and other compilations ; 

(b) Periodicals, including newspa- 
pers; 

(c) Lectures, sermons, addresses 
prepared for oral delivery ; 

(d) Dramatic compositions; 

(e) Musical compositions; 

(f) Maps; 

(g) Works of art; models or de- 
signs for works of art ; 

<h) Reproductions of a work of art; 

(1) Drawings of plastic works of a 
scientific or technical character ; 

(j) Photographs; 

(k) Prints and pictorial illustra- 
tions; 

Provided, nevertheless, That the 
above specifications shall not be held 
to limit the subject-matter of copy- 
right as defined in section four of this 
act, nor shall any error' in classifica- 
tion invalidate or impair the copyright 
protection secured under this act. 

Sec. 6. That compilations or abridg- 
ments, adaptations, arrangements, 
dramatizations, translations, or other 
versions of works in the public do- 
main, or of copyrighted works when 
produced with the consent of the pro- 
prietor of the copyright in such works, 
or works republished with new matter, 
shall be regarded as new works subject 
to copyright under the provisions of 
this act, but no such copyright shall 
affect the force or validity of any sub- 
sisting copyright upon the matter em- 
ployed or any part thereof or be con- 
strued to imply an exclusive right to 
such use of the original works or to 
secure or extend copyright in such 
original works. 

Sec. 7. That the publication or re- 
publication by the Government, either 
separately or in a public document, of 
any material in which copyright is sub- 
sisting shall not be taken to cause any 
abrld^ent or annulment of the copy- 
right or to authorize any use or appro- 
priation of such copyright material 
without the consent of the copyright 
proprietor. 

Sec 8. That no copyright shall sub- 
sist in the original text of a work by 
any author not a citizen of the United 
States first published without the lim- 
its of the United States prior to July 
first eighteen hundred and ninety-one ; 
or in the original text of any work 
which has fallen into the public do- 
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appear in this act they shall be con- 
strued as having the s&me meanings as 
writings, including In the term * writ- 
ings* all forms of record in which, 
the thought of an author may be re-' 
corded and from which it may be read 
or reproduced." 

The Klttredge-Barchfeld provisions 
in Sees. 1 (c) and 4 present the musi- 
cal authors* case and are strongly 
urged by the Authors* League and all 
friends of copyright as vitally neces- 
sary to secure to authors of musical 
writings the "exclusive benefit" pro- 
vided for in the Constitution and cov- 
ering the protection indicated in the 
opinions of the Circuit and Supreme 
Court justices as a proper subject for 
Congressional action. To promote the 
passage of the general bill, the Au- 
thors* League is prepared to accede to 
the separate presentation of these pro- 
visions as a supplementary measure. 

Sec. 4. All the eoth Congress bills' 
omit as unnecessary and undesirable 
the words "literary, artistic, musical, 
and dramatic" before "works of an 
author,** included in the Senate form 
of the 59th Congress bill. 

Sec. 5 (a). All the 00th Congress 
bills also omit the words "and new 
matter contained in new editions; but 
not Including works specified in other 
subsections hereunder," as fully cov- 
ered in Sec. 6. 



Secs. 7 and 8 are retained in the 
Currier bill as in the 59th Congress 
House bills, while the Barchfeld, Kit- 
tredge and Smoot bills condense the 
two sections as follows into one, as 
in the previous Senate form : 

" Sec. 7. That no copyright shall 
subsist : 

(a) In any publication of the United 
States Government or any reprint, in 
whole or in part, thereof: Provided, 
however. That the publication or re- 
publication by the (Government, either 
separately or in a public document, of 
any material In which copyright Is 
subsisting shall not be taken to cause 
any abridgment or annulment of the 
copyright or to authorize any use or 
appropriation of such copyright mate- 



82 



BEVISIOK OF .COPYBIGHT LAWS. 



Section 9: 



Who May Obtain Copy- 
bight. 



rial without the consent of the copy- 
right proprietor; 

(b) In the original text of any work 
which is in the public domain." 

The same purposes are covered in 
both forms, as foreign books prior to 
July 1, 1891, are in the public domain, 
the Currier form being more con- 
densed. 

The numbering of sections follow- 
ing differs in the several bills because 
of this condensation in the Currier bill. 



Sec. 9. That the author or proprietor 
of any work made the subject of copy- 
right by this act, or his executors, 
administrators, or assigns, shall have 
copyright for such work under the con- 
ditions and for the terms specified in 
this act: Provided, however. That the 
copyright secured by this act shall ex- 
tend to the work of an author or pro- 
prietor who is a citizen or subject of 
a foreign state or nation, only : 

(a) When such foreign author or 
proprietor shall reside within the 
United States at the time of the first 
publication of his work, or shall first 
or contemporaneously with its first 
publication in a foreign country pub- 
lish his work within the limits of the 
United States; or 

(b) When the foreign state or na- 
tion of which such author or proprietor 
is a citizen or subject grants, either by 
treaty, convention, agreement, or law, 
to citizens of the United States the 
benefit of copyright on substantially 
the same basis as to its own citizens, 
or copyright protection substantially 
equal to the protection secured to such 
foreign author under this act or by 
treaty; or when such foreign state or 
nation is a party to an international 
agreement which provides for reciproc- 
ity in the granting of copyright, by the 
terms of which agreement the United 
States may at its pleasure become a 
party thereto. 

The existence of the reciprocal con- 
ditions aforesaid shall be determined 
by the President of the United States, 
by proclamation made from time to 
time, as the purpose of this act may 
require. 

Sections 10-23 : How to Secure Copy- 
right. 

Sec. 10. That any person entitled 
thereto by this act may secure copy- 
right for his work by publication there- 
of in the United States with the notice 
of copyright required by this act; and 



Seo. 10. Kittredge bill omits the 
words "in the United States*' after 
the words " by publication thereof." 

Sec 10. The omission of the brack- 
eted words, in view of the decision ot 
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such notice shall be affixed to each 
copy thereof published or offered for 
sale in the United States by authority 
of the copyright proprietor, except in 
the case of books seelclng ad Interim 
protection under section sixteen of this 
act [In the case of a work of art or 
a plastic work or drawing, such notice 
shall be affixed to the original also 
before publication thereof within the 
United States. 1 

Sec. 11. That such person may ob- 
tain registration of his claim to copy- 
right by complying with the provisions 
of this act, and upon such compliance 
the Register of Copyrights shall Issue 
to him the certificate provided for in 
section fifty-eight of this act. 

Sec. 12. That registration may also 
be had of the works of an author of 
which copies are not reproduced for 
sale by the deposit, with claim of copy- 
right, of the title and one complete 
copy of such work, if It be a lecture 
or similar production or a dramatic or 
musical composition ; of a photographic 
print, if the work be a photograph ; or 
of a photograph or other identifying 
reproduction thereof, if it be a work 
of art, or a plastic work or drawing; 
[the notice of copyright in these latter 
cases being affixed to the original be- 
fore publication, as required by section 
ten of this act.] But the privilege of 
registration secured hereunder shall 
not exempt the copyright proprietor 
from the deix>sits of copies under sec- 
tion twelve of this act where the work 
is later reproduced In copies for sale. 

Sec. 13. That after copyright has 
been secured by publication of the 
work in the United States with the 
notice of copyright as provided in sec- 
tion ten of this act, there shall be de- 
posited in the Copyright Office or In 
the mail addressed to the Register of 
Copyrights, Washington, District of 
Columbia, two complete copies of the 
best edition thereof then published, 
which copies, if the book be a book or 
periodical, shall have been produced 
in accordance with the manufacturing 
provisions specified in section sixteen 
of this act ; or if such work be a con- 
tribution to a periodica], for which 
contribution special registration is re- 
quested, one copy of the issue or issues 
containing such contribution ; or If the 
work is not reproduced in copies for 
sale, there shall be deposited the copy, 
print, photograph or other identifying 
reproduction provided by section twelve 
of this act, such copies or copy, print, 
photograph or other reproduction to 
be accompanied in each case by a claim 
of copyright. No action or proceed- 
ing sbhll be maintained for infringe- 



the Supreme Court In the Werckmeis- 
ter case, is advocated by the Authors' 
League in the interest of artists, as in 
conformity with the best practice in 
other copyright systems — and the omis- 
sion is acceptable to the print pub- 
lishers. 



Sec. 12. See section 10 as to brack- 
eted words. 



Sec. 13. Kittredge bill omits the 
words *Mn the United States" after 
the words ** publication of the work," 
and adds the word " promptly " before 
" deposited." 
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ment of copyright In any work until 
the provisions of this section with re- 
spect to the deposit of copies and reg- 
istration of such work shall have been 
complied with. 

Sec. 14. That should the copies 
called for by this section not be 
promptly deposited, as herein pro- 
vided, the Register of Copyrights may 
at any time after the publication of 
the work, upon specific written de- 
mand, require the proprietor of the 
copyright to deposit them, and after 
the said demand shall have been made, 
in default of the deposit of copies of 
the work within oe^ month from any 
part of the United States except an 
outlying territorial possession of the 
United States, or within three months 
from any outlying territorial posses- 
sion of the United States or from any 
foreign 'country, the proprietor of the 
copyright shall be liable to a fine of 
one hundred dollars. 

Sec. 15. That the postmaster to 
whom are delivered the articles depos- 
ited as provided in section twelve of 
this act shall, if requested, give a re- 
ceipt therefor, and shall mail them to 
their destination without cost to the 
copyright claimant 

Sec 16. That of the printed book or 
periodical specified in section five, auh- 
ftections (a) and (6) of this act the 
text of all cdpies accorded protection 
under this act, except as heloto pro- 
vided, shall be printed from type set 
within the limits of the United States, 
either by hand or by the aid of any 
kind of typesetting machine, or from 
plates made within the limits of the 
United States from type set therefh, 
or if the text be produced by litho- 
graphic process, then by a process 
wholly performed within the limits of 
the United States, and the printing of 
said book shall be performed within 
the limits of the United States; which 
requirements shall extend also to the 
illustrations produced by lithographic 
process within a printed book consist- 
ing of text and illustrations, and 
also to separate lithographs, except 
where in either case the subjects rep- 
resented are located in a foreign coun- 
try ; but they shall not apply to works 
In raised characters for the use of the 
blind.* or to books published abroad 
seeking ad interim protection under 
this act. 



Sec. 14. Currier and Smoot bills 
read: "shall forfeit such copyright." 
This is strongly objected to by authors 
and publishers as an overdrastic pen- 
alty Involving Incertitude of copyright 
property. 



SEa 16. The " manufacturing provl- 
sion" varies from that in the 59th Con- 
gress bills In replacing with the phrase 
"accorded protection under this act" 
the words ** deposited," etc., and In 
minor points of phraseology. 

Sec. 16. All four bills include the 
words "and binding" after the word 
"printing," which were addM to the 
provision after the conferences* and la 
an additional restriction strongly ob- 
jected to by authors and publishers as 
an unjustifiable extension of the manu- 
facturing provision to an incidental, 
non-essential part of a printed book, 
seriously Jeoparding property right 

Sec 16. Barchfeld and Klttredge 
bills include the words "or photo-en- 
gravings process" after the words 
"lithographic process" In each case and 
the words " or photo-engravings " after 
the word " lithographs " — a still later 
addition. This is equally objectiona- 
ble, as carrying the manufacturing pro- 
vision into the graphic arts and pre- 
venting the obtaining for American 
artists of certain reciprocal rights in 
other countries. The inclusion of sep- 
arate plates seems incompatible, also, 
with the specification at the beginning. 

Sec. 16. *The Authors' League spe- 
cially urges Including the words "or 
the original text of a foreign work In 
a language other than English " as a 
clause Just to French, German, and 
other non-English authors, preventa- 
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Sec. 17. That any person who for the 
purpose of obtaining registration of a 
claim to copyright shall knowingly 
and willfully make a false affidavit as 
to his having complied with the above 
conditions shall be deemed guilty of a 
misdemeanor, and upon conviction 



tlve of the threatening withdrawal of 
Germany from copyright relations, and 
promotive of the printing interests be- 
cause of increased demand for Ameri- 
can translations of such works. 

Sec. [ia-17.] The "affidavit provi- 
sion,*' which had previously passed one 
House without attracting attention. Is 
Included in the Barchfeld and Kitt- 
redge bills as section sixteen and in 
the Currier and Smoot bills as section 
seventeen, as follows: 

** In the case of the book the copies 
BO deposited shall be accompanied by 
an affidavit, under the official seal of 
any officer authorized to administer 
oaths within the United States, duly 
made by the person claiming copyright 
or by his duly authorized agent or 
representative residing In the United 
States or by the printer who has 
printed the book, setting forth that the 
copies deposited have been printed 
from type set within the limits of the 
United States or from plates made 
within the limits of the United States 
from type set therein, or, if the text 
be produced by lithographic process, 
that such process was wholly per- 
formed within the limits of the United 
States, and that the printing of the 
said book have also been performed 
within the limits of the United Statea 
Such affidavit shall state also the place 
where and the establishment or estab- 
lishments in which such type was set 
or plates were made or lithographic 
process or printing were performed and 
the date of the completion of the print- 
ing of the book or the date of publica- 
tion." 

The specifications as to binding and 
photoengravings are also included in 
this section in the respective bills as 
above stated. 

The affidavit provision is unprece- 
dented in copyright legislation, would 
be burdensome and vexatious to au- 
thors and publishers, as also to the 
Copyright Office, and no evidence has 
been adduced to show that it Is needed 
In protection of typographers* Inter- 
est& It is therefore opposed strongly 
by authors, publishers, and master- 
printers, and the Authors* League urges 
that added restrictions in the manu- 
facturing provisions, beyond those in 
the text in the left-hand column, be re- 
ported In a second supplementary meas- 
ure. 

Sec. 17. Barchfeld and Klttredge bills 
. do not include the words " and wlll- 
' fully." 
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thereof Bhall be pnniBhed by a fine of 
not more than one thousand dollars, 
and all of his rights and privileges 
under said copyright shall thereafter 
be forfeited. 

Sec. 18. That the notice of copyright Sec. 18. Currier and Smoot bills re- 
required by section ten of this act shall tain " obtained " in place of "secured." 
consist either of the word " Copyright," 
or the abbreviation " Copr.," or, in the 
case of copies of the works specified in 
subsections (f) to (k), inclusive, of 
section five of this act, the letter C in- 
closed within a circle, thus: (C), ac- 
companied in every case by the name 
of the copyright proprietor ; or. In the 
case of copies of works specified in 
subsections (f) to (k), inclusive, of 
section five of this act, by his initials, 
monogram, mark, or symbol, provided 
that on some accessible portion of such 
copies or of the margin, back, perma- 
nent base or pedestal, or of the sub- 
stance on which such copies shall be 
mounted his name shall appear. If 
the work be a printed literary, musical, 
or dramatic work, the notice shall in- 
clude also the year in which the copy- 
right was secured by publication. But 
In the case of works In which copy- 
right is subsisting when this act shall 
go into effect, the notice of copyright 
may be either In one of the forms pre- 
scribed herein or in one of those pre- 
scribed by the act of June eighteenth, 
eighteen hundred and seventy-four. 

Sec. 19. That the notice of copyright 
shall be applied, in the case of a book or 
other printed publication, upon Its title- 
page or the page immediately follow- 
ing, or, if a periodical, either upon the 
title-page or upon the first page of text 
of each separate number or under the 
title heading, or If a musical work 
either upon' its title-page or the first 
page of music ; or if a copy of a work 
specified in subsections (f) to (k). In- 
clusive, of section five of this act, upon 
some accessible portion thereof or of 
the margin, back, permanent base or 
pedestal, or of the substance on which 
such copy shall be mounted. 

One notice of copyright in each vol- 
ume published shall suffice. 

Sec. 20. That upon every copy of a 
published musical composition in 
which the right of public performance 
for profit is reserved there shall be im- 
printed under the notice of copyright 
the words " Right of public perform- 
ance for profit reserved," in default of 
which no action shall be maintained 
nor recovery be had for any such per- 
formance although without the con- 
sent of the copyright proprietor. 
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Sec. 21. Tliat where the copyright 
proprietor has sought to comply with 
the provisions of this act with respect 
to notice, the omission by accident or 
mistake of the prescribed notice from 
a particular copy or copies shall pre- 
vent the recovery of damages against 
an Innocent infringer misled thereby, 
but shall, not invalidate the copyright 
or prevent recovery for Infringement 
against any person who after actual 
notice of the copyright begins an under- 
taking to Infringe It, but In a suit for 
Infringement against such Infringer, 
no permanent Injunction shall be had 
unless the copyright proprietor shall 
reimburse to the Innocent Infringer his 
reasonable outlay Innocently Incurred. 



Sec. 22. That In the case of a book 
published In a foreign country before 
publication in this country the deposit 
in the Ck>py right Office not later than 
thirty days after Its publication abroad 
of one complete copy of the foreign edi- 
tion with a request for the reservation 
of the copyright, and a statement of 
the name and nationality of the au- 
thor and of the copyright proprietor, 
and of the date of publication of the 
said book, shall secure to the author 
or proprietor an ad Interim copyright. 
Except as otherwise provided, the ad 
interim copyright thus secured shall 
have all the force and effect given to 
copyright by this act, and shall endure 
[as follows: 

In the case of a book printed abroad 
In a foreign language, for a period of 
two years after the first publication of 
the book in the foreign country;! 

In the case of a book printed abroad 
in the English language or In English 
and one or more foreign languages, 
until the expiration of thirty days 
after such deposit In the Copyright 
Office. 

Sec. 23. That whenever within the 
period of such ad interim protection 
an authorized edition shall be pub- 
lished within the United States, in ac- 
cordance with the manufacturing pro- 
visions specified In section sixteen of 
this act, (a) of a book in the English 
language or (b) of a book In a foreign 
language, [either In the original lan- 
guage or] in an English translation 
thereof, and whenever the provisions 
of this act as to deposit of copies, reg- 
istration [filing of affidavit], and the 
printing of the copyright notice shall 
have been duly complied with, the 
copyright shall be extended to endure 
In such original book for the full 
terms elsewhere provided in this act. 



Sec. 21. Barchfeld, Elttredge, and 
Smoot bills modify the language as 
follows : 

"That where the copyright propri- 
etor has sought to comply with the pro- 
visions of this act with respect to no- 
tice, the omission by accident or mis- 
take of the prescribed notice from a 
particular copy or copies shall not in- 
validate the copyright or prevent re- 
covery for infringement against any 
person who, after actual notice of the 
copyright, begins an undertaking to 
infringe it, but shall prevent the recov- 
ery of damages against an innocent in- 
fringer who has been misled by the 
omission of the notice; and in a suit 
for infringement no permanent injunc- 
tion shall t>e had unless the copyright 
proprietor shall reimburse to the in- 
nocent infringer his reasonable outlay 
innocently incurred if the court, in its 
discretion, shall so direct." 

Sec. 22, in case the suggestion of the 
Authors' League as to the manufac- 
turing provision (see note on section 
16) is adopted, would require corre- 
sponding modification. 



Sec. 23. Brackets indicate corre- 
spondingly necessary omissions. 

Sec ' 23. Currier bill substitutes 
" work " for " book '* at close of section. 
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Sections 24-26: Dubation op Copt- 

KIOHT. 

Sec. 24. That the copyright secured 
by this act shall endure : 

(a) In the case of any posthumous 
work, for thirty years from the date 
of first publication; 

(b) In the case of any periodical 
or other composite work, or of any 
work copyrighted hy a corporate hody 
{otherwise than as assignee of the in- 
dividual author or authors), or hy an . 
employer for whom such work is made 
for hire, for forty-two years from the 
date of first publication; 

(c) In the case of any work not 
specified in subsections (a) and (6) 
of this s'ection, but including a contri- 
bution to a periodical when such con- 
tribution has been separately regis- 
tered under the provisions of section 
thirteen of this act, for forty-two 
years from the date of first publica- 
tion or for the remainder of the life- 
time of the author after first publi- 
cation and for thirty years after his 
death {or if a work by joint authors 
until thirty years after the death of 
the last survivor of them), whichever 
shall prove the longer period; 

Provided, That within the year next 
preceding the expiration of twenty- 
eight years from the first publication 
of such work the copyright proprietor 
shall record in the Copyright Office 
a notice that he desires the full term 
provided herein, and in default of such 
notice the copyright protection in such 
work shall determine at the expira- 
tion of twenty-eight years from first 
publication. And provided further, 
that where the term is to extend be- 
yond the lifetime of the author, it 
shall be the duty of his executors, ad- 
ministrators, or assigns to further re- 
cord in the Copyright Office the date of 
his death. 

In all of the above cases the term 
shall extend to the end of the calendar 
year of expiration. 

Sec. 25. That the copyright in a 
work published anonymously or under 
an assumed name shall subsist for 
the same period as if the work had 
been produced bearing the author's 
true name. 



Sec 20. That the copyright subsist- 
ing in any work at the time when this 
act goes Into effect may, at the expira- 
tion of the renewal term provided for 
under existing law, be further re- 
newed and extended by the author, if 
he be still living, or if he be dead, 



Sbc. 24. The clause of the 59th 
Congress bills limiting photographs to 
28 years is omitted in all the OOth 
Congress bills. 

(b) The words in parentheses, 
though not in any of the bills, are 
necessary to cover the case of a per- 
sonal copyright taken out by an in- 
corporated firm of publishers. 



(c) Currier and Smoot bills omit 
the clause : *' but including a contribu- 
tion to a periodical when such con- 
tribution has been separately rcqe^s- 
tered under the provisions of section 
twelve of this act ; " also omit the 
words ** for forty-two years from the 
date of first publication, or" and 
" whichever shall prove the longer pe- 
riod." 

This omission is opposed by authors 
and publishers as shortening the pres- 
ent term in the case of works pub- 
lished within twelve years before an 
author's death— possibly his beet and 
most mature works. 



Sec 25. The following addition, not 
in the bills, may be requisite to make 
the provision workable : " provided, 
that at least one year before the expi- 
ration of forty-two years from the 
date of publication the true name of 
the author shall be registered in the 
Copyright Office." 

Sec. 26. Barchfeld and Kittredge 
bills contain and Currier and Smoot 
bills omit the parts in italics. The 
latter addition represents an agree- 
ment between authors and publishers, 
particularly important In the case of 
cyclopaedic works. 
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leaving a widow, by his widow, or in 
lier default, or if no widow survive 
him, by his children, if any survive 
him, for a further period such that the 
entire term shall be equal to that se- 
cured by this act and the privileges 
secured hereunder to the widows of 
authors shall equally be enjoyed by 
the widowers of authors, and if such 
author, tddoWt icidotcer, or cMldren 
shall not be Hving at the pannage ot 
thi9 act, then his or her heirs, execih 
tors, or administrators shall be en- 
titled to the privilege of renetoal and 
extentUm granted under this section: 
Provided, That application for such re- 
newal and • extension shall be made 
to the Copyright Office and duly reg- 
istered therein within one year prior 
to the expiration of the existing term ; 
And provided further. That if such 
subsisting copyright shall have been 
assigned or a license granted therein 
for publication, and if such assignment 
or license shall contain provision for 
payment of royalty, and if the re- 
newed copyright for the extended term 
provided in this act shall not be as- 
signed nor license therein granted to 
such original assignee or licensee or 
his successor, said original assignee or 
licensee or his successor shall never- 
theless be entitled to continue to publish 
the work on payment of the royalty 
stipulated in the original agreement; 
but if such original assignment or li- 
cense contain no provision for the pay- 
ment of royalty, the copyright shall be 
renewed and extended only in case the 
original assignee or licensee or his suo- 
cesser shall join in the application for 
such renewal and extension. 



Currier bill reads 
thor6««e«.'* 



' widowers of au- 



SBonoNs 27-42: Protection of Oopt- 

BIOHT. 



Sbo. 27. That if any person shall 
infringe the copyright in any work 
protected under the copyright laws of 
the United States such person shall be 
liable: 

(a) To an injunction restraining 
such infringement; 

(b) To pay to the copyright pro- 
prietor such damages as the copyright 
proprietor may have suffered due to 
the infringement, as well as all the 
profits which the infringer shall have 
made from such infringement, and in 
proving profits the plaintiff shall be 
required to prove sales only and the 
defendant shall be required to prove 
every element of cost which he claims; 
or in lieu of actual damages and profits 
such damages as to the court shall 
appear to be Just; and in assessing 
such damages the court may in its 



Sec. 27. Barchfeld and Kittredge 
bills omit the minimum clause, which 
Is. of great practical importance, espe- 
cially as a deterrent. 

Sec. 27. Fourth. Barchfeld and Kitt- 
redge bills read: 

" In the case of a dramatic or dra- 
matico-musical or a choral or orches- 
tral composition, one hundred dollars 
for the first and fifty dollars for every 
subsequent infringing performance; in 
the case of other musical compositions, 
ten dollars for every infringing per- 
formance." 
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discretion allow the amounts herein- 
after stated, but such damages shall 
in no case exceed the sum of five thou- 
sand dollars, nor he less than the 8um 
of tico hundred and fifty dollars, and 
shall not be regarded as a penalty : 

First. In the case of a painting, 
statue, or sculpture, ten dollars for 
every infringing copy made or sold by 
or found in the possession of the in- 
fringer or his agents or employees; 

Second. In the case of any other 
work enumerated in section five of 
this act, except a painting, statue, or 
sculpture, one dollar for every infring- 
ing copy made or sold by or found in 
the possession of the infringer or his 
agents or employees; 

Third. In the case of a lecture, ser- 
mon, or address, fifty dollars for every 
infringing delivery; 

Fourth. In the case of a dramatic or 
musical composition, oue hundred dol- 
lars for the first and fifty dollars for 
every subsequent infringing [jerform- 
ance; 

(c) To deliver up on oath to be im- 
pounded during the pendency of the 
action, upon such terms and conditions 
as the court may prescribe, all articles 
alleged to infringe a copyright. 

(d) To deliver up on oath for de- 
struction all the infringing copies or 
devices, as well as all plates, molds, 
matrices, or other means for making 
such infringing copies as the court may 
order. 

Rules and regulations for practice 
and procedure under this subsection 
shall be prescribed by the Supreme 
Court of the United States; 

Sec. 28. That any court given juris- 
diction under section thirty-six of this 
act may proceed in any action, suit, 
or proceeding instituted for violation 
of any provision hereof to enter a 
Judgment or decree enforcing the 
remedies herein provided. 

Sec. 29. That the proceedings for an 
injunction, damages, and profit, and 
those for the seizure of infringing 
copies, plates, molds, matrices, and so 
forth, aforementioned, may be united 
in one action or suit. 

Sec. 30. That any person who know- 
ingly and willfully and for profit shall 
Infringe any copyright secured by this 
act, or who shall knowingly and will- 
fully aid or abet such Infringement, 
shall be deemed guilty of a misde- 
meanor, and upon conviction thereof 
shall be punished by imprisonment for 
not exceeding one year or by a fine of 
not less than one hundred dollars nor 
more than one thousand dollars, or 
both, in the discretion of the court 



Sec. 29. Barchfeld 
bills omit " or suit" 



and Kittredge 



Sec 30. Currier and Smoot bills re- 
place the Senate form of the 59th Con- 
gress bills with the House form: 
'* shall be subject to a fine of not less 
than one hundred dollars nor more 
than one thousand dollars and stand 
committed to jail until said fine and 
costs are paid." 

Imprisonment is emphasized as spe- 
cially necessary for deterrent purposes 
by dramatists and musical composers. 
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Sec. 31. That any person who, with 
fradulent intent, shall insert or im- 
press any notice of copyright required 
by this act, or words of the same pur- 
port, in or upon any uncopyrighted 
article, or with fraudulent intent shall 
remove or alter the copyright notice 
upon any article duly copyrighted, 
shall be guilty of a misdemeanor, and 
upon conviction thereof shall be sub- 
ject to a fine of not less than one hun- 
dred dollars nor more than one thou- 
sand dollars, and stand committed to 
' jail until said fine and costs are paid. 
Any person who shall knowingly issue 
or sell any article bearing a notice of 
United States copyright which has not 
been copyrighted in this country, or 
who shall knowingly import any arti- 
cle bearing such notice, or words of 
the same purport, which has not been 
copyrighted in this country, shall be 
liable to a fine of one hundred dollars. 
Sec. 32. That the importation into 
the L'nited States of any article bear- 
ing such notice of copyright when 
there is no existing copyright thereon 
in the United States, or of any pirati- 
cal copies of any tcork copyrighted in 
the United States, is prohibited. 

Sec. 33. That during the existence 
of the American copyright in any book 
the Importation into the United States 
of any piratical copies thereof or of 
any copies . thereof (although author- 
ized by the author or proprietor) 
which have not been produced in ac- 
cordance with the manufacturing pro- 
visions specified in section sixteen of 
this act, or any plates of the same not 
made from type set within the limits 
of the United States, or any copies 
thereof produced by lithographic proc- 
ess not performed within the limits 
of the United States, in accordance 
with the provisions of section sixteen 
of this act, shall be, and is hereby, pro- 
hibited: Provided, however^ That ex- 
cept as regards piratical copies such 
prohibition shall not apply. 



(a) To works in raised characters 
for the use of the blind ; 

(b) To a foreign newspaper or mag- 
azine, although containing matter 
copyrighted in the United States 
printed or reprinted by authority of 
the copyright proprietor, unless such 
newspaper or magazine contains also 
copyright matter printed or reprinted 
without such authorization; 

(c) To the authorized edition of a 
book in a foreign language or lan- 



Sec. 33. Barchfeld and Klttredge 
bills include the words "or photo-en- 
graving process," 

(d) See note on section sixteen as 
to substituted words. 

Sec. 33. Third. Barchf^ and Klt- 
tredge bills add: "but such privilege 
of importation w^lthout the consent of 
the American Copyright proprietor 
shall not extend to a foreign reprint 
of a book by an American author copy- 
righted in the United States unless 
copies of the American edition can not 
be supplied by the American publisher 
or copyright proprietor." 

This clause was understood to be 
opposed by Treasury ofliclals, and was 
omitted from the 50th Congress bills 
as reported. It Is strongly opposed 
by librarians, the American Library 
Association having instructed Its com- 
mittee to protest against any provi- 
sions less liberal to libraries than 
those In the last Congress, and is not 
emphasized by authors. 
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goages of which only a translation into 
English has been copyrighted in this 
country; 

(d) To books in a foreign language 
or languages published without the 
limits of the United States but de- 
posited and registered for an ad in- 
terim copyright under the provisions 
of section sixteen of this act ; in which 
case the importation of copies of an 
authorized foreign edition shall be 
permitted during the ad interim term 
[of two years], or until such time 
within this period as an edition shall 
hare been produced in accordance with 
the manufacturing provisions specified 
In section sixteen of this act; 

(e) To any book published abroad 
with the authorization of the author or 
copyright proprietor when imported 
under the circumstances stated in one 
of the four subdivisions following — 
that is to say : 

First When imported, not more than 
one copy at a time, for use and not 
for sale, under permission given by the 
proprietor of the American copyright; 

Second. When imported, not more 
than one copy at one time, by the au- 
thority or for the use of the United 
States; 

Third. When Imported, for use and 
not for sale, not more than one cdpy 
of any such book in any one invoice, 
in good faUh, by or for any society 
or institution incorporated for educa- 
tional, literary, philosophical, scien- 
tific, or religious purposes, or for the 
encouragement of the fine arts, or for 
any college, academy, school, or semi- 
nary of learning, or for any State, 
school, college, university, or free pub- 
lic library In the United States; 

Fourth. When such books form 
parts of libraries or collections pur- 
chased en hloc for the use of societies, 
institutions, or libraries designated In 
the foregoing paragraph, or form parts 
of the libraries or personal baggage 
belonging to persons or families arriv- 
ing from foreign countries, and are not 
intended for sale: 

Provided, That copies imported as 
above may not lawfully be used in any 
way to violate the rights of the pro- 
prietor of the American copyright or 
annul or limit the copyright protec- 
tion secured by this act, and such un- 
lawful use shall be deemed an infringe- 
ment of copyright. ^ 

Sec. 34. That any ana all articles 
prohibited importation by this act 
which arc brought into the United 
States from any foreign country {ex- 
cept in the mails) shall be seized and 
forfeited by like proceedings as those 
provided by law for the seizure and 



Secs. 34-6. All four bills replace 
many sections in the 69th Congress 
bills by these generalized provisions. 
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condemnation of property imported 
into the United States in violation 
of the customs-revenue laws. Such 
articles, when forfeited, shall be de- 
stroyed in such manner as the Secre- 
tary of the Treasury or the court, as 
the case may he, shall direct: Provided, 
however. That all copies of authorized 
editions of copyright hooks imported in 
the mails or otherwise in violation of 
the provisions of this act may he ex- 
ported and returned to the country of 
export, whenever it is shown to the 
satisfaction of the Secretary of the 
Treasury, in a written application, 
that such importation does not involve 
Willful negligence or fraud. 

Sec. 35. That the Secretary of the 
Treasury and the Post mast er-Oenerat 
are herehy empowered and required 
to make and enfdrce such joint rules 
and regulations as shall prevent the 
importation into the United States in 
the mails of articles prohihited impor- 
tation hy this act, and may require 
notice to he given to the Treasury De- 
partment or Post-Office Department, 
as the case may he, hy copyright pro- 
prietors or injured parties, of the ac- 
tual or contemplated importation of 
articles prohihited importation hy this 
act, and which infringe the rights of 
such copyright proprietors or injured 
tiarties, 

Szc. 36. That all actions, suits, or 
proceedings arising under the copy- 
right laws of the United States shall 
be originally cognisable by the district 
and circuit courts of the United States, 
the district, court of any Territory, 
the supreme court of the District of 
Columbia, the district courts of Alaska, 
Hawaii, and Porto Rico, and the courts 
of first instance of the Philippine 
Islands. 

Sec. 37. That actions, suits, or pro- 
ceedings arising under this act may 
be Instituted In the district of which 
the defendant or his agent is an in- 
habitant, or in which either of them 
may be found. 

Sec. 38. That any such court, or 
Judge thereof, shall have power, upon 
bill in equity filed by any party ag- 
grieved, to grant injunctions to pre- 
vent and restrain the violation of any 
right secured by said laws, according 
to the course and principles of courts 
of equity, on such terms as said court 
or Judge may deem reasonable. Any 
injunction that may be granted re- 
straining and enjoining the doing of 
anything forbidden by this act may 
be served on the parties against whom 
such injunction may be granted any- 
where in the United States, and shall 
be operative thrdughout the United 



Sec. 38. Currier and Smoot bills 
read: "the copyright laws of the 
United States" in place of "said 
laws ; " also " proper " for ** reason- 
able." 

Barchfeld and Klttredge bills omit 
the words " or suit." 
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States and be enforceable by proceed- 
ings in contempt, or otherwise, by any 
other court or Judge possessing Juris- 
diction of the defendants ; but the de- 
fendants, or any or either of them, 
may make a motion in the proper 
court of any other district where such 
a violation is alleged to dissolve said 
injunction upon such reasonable notice 
to the plaintiff as the court or Judge 
before whom said motion shall be made 
shall deem proper, service of said mo- 
tion to be made on the plaintiff in per- 
son or on his attorney of record in the 
action or suit. Said courts or Judges 
shall have authority to enforce said 
injunction and to hear and determine 
a motion to dissolve the same, as here- 
in provided, as fully as If the action, 
suit, or proceeding were pending or 
brought in the district In which said 
motion is made. 

Sec. 39. That the clerk of the court, 
or Judge granting the injunction, shall; 
when required so to do by the court 
hearing the application to dissolve or 
enforce said Injunction, transmit with- 
out delay to said court a certified copy 
of all the papers in said cause that are 
on file in his office. 

Sec 40. That the orders. Judgments, 
or decrees of any court mentioned in 
section thirty-six of this act arising 
under the copyright laws of the United 
States may be reviewed on appeal or 
writ of error in the manner and to the 
extent now provided by law for the 
review of cases determined In said 
courts respectively. 

Sec. 41. That no criminal action 
shall be maintained under the provi- 
sions of this act unless the same Is 
commenced within two years after the 
cause of action arose. 

Sec 42. That in all actions, suits, 
and proceedings under this act full 
costs shall he allotoed, and the court 
may award to the prevailing party a 
reasonable attorney's fee as part of 
the costs. 



Sec 40. Barchfeld bill adds : "An ap- 
Ijeal shall also lie to the circuit court 
of appeals from an order refusing or 
dissolving a temporary injunction." 
This is considered very desirable, if 
not legally objectionable. 



Sec. 41. Barchfeld and Kittredge 
bills read ** proceedings " in place of 
" action." 



Sec 42. Currier and Smoot bills 
read: **may be allowed" in place of 
" shall." 



Sections 43-49: Tbanbfebs of Copt- 

BIGHT. 



Sec 43. That the copyright is dis- 
tinct from the property In the material 
object copyrighted, and the sale or con- 
veyance, by gift or otherwise, of the 
material object shall not of itself con- 
stitute a transfer of the copyright, nor 
shall the assignment of the copyright 
constitute a transfer of the title to the 
material object. 

Sec 44. That each of the rights 
8i>eclfied in section one of this act 
shall be deemed a separate estate sub- 



Sec 44. Currier and Smoot bills 
omit this section (34) of the 59th 
Congress bills. This ** separate estate " 
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Ject to assignment, lease, license, gift, 
bequest. Inheritance, descent, or devo- 
lution. 

Sec. 45. That every assignment of 
copyright under this act shall be by an 
Instrument of writing signed and ac- 
knowledged by the proprietor of the 
copyright before an officer authorized 
to administer oaths. 

Sec 46. That every assignment of 
copyright executed in a foreign coun- 
try shall be acknowledged by the as- 
signor before a consular officer or 
secretary of legation of the United 
States authorized by law to adminis- 
ter oaths or perform notarial acts. 
The certificate of such acknowledg- 
ment under the hand and official seal 
of such consular officer or secretary of 
legation shall be prima facie evidence 
of the execution of the instrument 

Sec 47. That every assignment of 
copyright shall be recorded in the 
Copyright Office within three calendar 
months after its execution in the 
United States or within six calendar 
months after its execution without 
the limits of the United States, in 
default of which it shall be void as 
against any subsequent purchaser or 
mortgagee for a valuable considera- 
tion, without notice, whose assignment 
has been duly recorded. 

Sec 48. That the Register of Copy- 
rights shall, upon payment of the pre- 
scribed fee, record such assignment, 
and shall return it to the sender with 
a certificate of record attached under 
seal of the Copyright Office; and upon 
the payment of the fee prescribed by 
this act he shall furnish to any person 
requesting the same a certified copy 
thereof under the said seal. 

Sec 49. That when an assignment 
of the copyright In a specified book or 
other work has been recorded the as- 
signee may substitute his name for 
that of the assignor in the statutory 
notice of copyright prescribed by this 
act 

Sections 50-64: Copyright Office. 

Sec 60. That all records and other 
things relating to copyrights required 
by law to be preserved shall be kept 
and preserved in the Copyright Office, 
Library of Congress, District of Co- 
lumbia, and shall be under the control 
of the Register of Copyrights, who 
shall, under the direction and super- 
vision of the Librarian of Congress, 
perform all the duties relating to the 
registration of copyrights. 

Sec. 51. That there shall be ap- 
points by the Librarian of Congress 



provision is emphasized by authors 
and publishers as making clear though 
not altering the existing law on a 
mooted point. 

Sec 45. Barchfeld and Klttredge 
bills omit **and acknowledged" and 
"before an officer authorized to ad- 
minister oaths.** 
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a Begister of Copyrights, at a salary 
of four thousand dollars per annam, 
and one Assistant Register of Copy- 
rights at a salary of three thousand 
dollars per annum, who shall have au- 
thority in the absence of the Register 
of Copyrights to attach the Copyright 
Office seal to all papers issued from 
said office, and to sign such certificates 
and other papers as may be necessary. 
There shall also be appointed by the 
Librarian such subordinate assistants 
to the Register as may from time to 
time be authorized by law. 

Sec. 52. That the Register of Copy- 
rights shall make dally deposits in 
some bank in the District of Colum- 
bia, designated for this purpose by the 
Secretary of the Treasury as a na- 
tional depository, of all moneys re- 
ceived to be applied as copyright fees, 
and shall make weekly deposits with 
the Secretary of the Treasury, in such 
manner as the latter shall direct, of 
all copyright fees actually applied un- 
der the provisions of this act, and an- 
nual deposits of sums received which 
it has not been possible to apply as 
copyright fees or to return to the re- 
mitters, and shall also make monthly 
reports to the Secretary of the Treas- 
ury and to the Librarian of Congress 
of the applied copyright fees for each 
calendar month, together with a state- 
ment of all remittances received, trust 
funds on hand, moneys refunded, and 
unapplied balances. 

. Sec. 53. That the Register of Copy- 
rights shall give bond to the United 
States in the sum of twenty thousand 
dollars. In form to be approved by the 
Solicitor of the Treasury and with 
sureties satisfactory to the Secretary 
of the Treasury for the faithful dis- 
charge of his duties. 

Sec. 54. That the Register of Copy- 
rights shall make an annual report to 
the Librarian of Congress, to be 
printed In the annual report on the 
Library of Congress, of all copyright 
business for the previous fiscal year, 
including the number and kind of 
works which have been deposited in 
the Copyright Office during the fiscal 
year, under the provisions of this act. 

Sec. 55. That the seal provided un- 
der the act of July eighth, eighteen 
hundred and seventy, and at present 
used in the Copyright Office, shall con- 
tinue to be the seal thereof, and by it 
all papers issued from the Copyright ^ 

Office requiring authentication shall be 
authenticated. 

Sec. 56. That, subject to the ap- Sec. 56. Currier bill omits the im- 
proval of the Librarian of Congress, portant proviso, 
the Register of Copyrights shall be 
authorized to make rules and regula- 
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tions for the registration of claims to 
copyright as provided by this act: 
Provided, That no breach of such rules 
or regulations shall affect the validity 
of the copyright. 

Sec. 67. That the Register of Copy- 
rights shall provide and keep such rec- 
ord books In the Copyright Office as 
are required to carry out the provi- 
sions of this act, and whenever deposit 
has been made in the Copyright Office 
of a title or copy of any work- under 
the provisions of this act he shall 
make entry thereof. 

Sec. 58. That in the case of each 
entry the i)erson njcorded as the claim- 
ant of the copyright shall be entitled 
to a certlflciite under seal of the Copy- 
right Office, to contain his name and 
address, the title of the work upon 
which copyright is claimed, the date 
of the deposit of the copies of such 
work, and such marks as to class des- 
ignation and entry number as shall 
fully identify the entry. In the case 
of a book the certificate shall also 
state the receipt of the affidavit as 
provided by section fourteen of this 
act, and the date of the completing of 
the printing, or the date of the publica- 
tion of the book, as stated In the said 
affidavit. The Register of Copyrights 
shall prepare a printed form for the 
said certificate, to be tilled out in each 
cnse as above provided for, which cer- 
tificate, sealed with the seal of the 
Copyright Office, shall, uiK)n payment 
of the prescribed fee, be given to any 
person making application for the 
same, and the said certificate shall be 
admitted in any court as prima facie 
evidence of the facts stated therein. 

Sec. 59. That the Register of Copy- 
rights shall fully index all copyright 
registrations and assignments and 
shall print at periodic intervals a cat- 
alogue of the titles of articles depos- 
ited and registered for copyright, to- 
gether with suitable indexes, and at 
stated intervals shall print complete 
and indexed catalogues for each class 
of copyright entries, and may there- 
upon, if expedient, destroy the orig- 
inal manuscript catalogue cards con- 
taining the titles included in such 
printed volumes and representing the 
entries made during such intervals. 
The current catalogues of copyright 
entries and the index volumes therein 
provided for shall be admitted in any 
court as prima facie evidence of the 
facts stated therein as regards any 
copyright registration. 

Sec. 60. That the said printed cur- 
rent catalogues as they are issued shall 
be promptly distributed by the Copy- 
right Office to the collectors of cua- 

39207—08 7 
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toms of the United States and to the 
postmasters of all exchange offices of 
receipt of foreign mails, in accordance 
with revised lists of such collectors of 
customs and postmasters prepared by 
the Secretary of the Treasui^y and the 
Postmaster-General, and they shall 
also be furnished to all parties desir- 
ing them at a price to be determined by 
the Register of (Copyrights not exceed- 
ing five dollars per annum for the com- 
plete catalogue of copyright entries and 
not exceeding one dollar per annum for 
the catalogues Issued during the year 
for any one class of subjects. The 
consolidated catalogues and Indexes 
shall also be supplied to all persons 
ordering them at such prices as may 
. be determined to be reasonable, and all 
subscriptions for the catalogues shall 
be received by the Superintendent of 
Public Documents, who shall forward 
the said publications; and the moneys 
thus received shall be irnid Into the 
Treasury of the United States and ac- 
counted for under such laws and 
Treasury regulations as shall be in 
force at the time. 

Sec. 61. That the record books of the 
Copyright Office, together with the in- . 
dexes to such record books and aU 
works deijoslted and retained in the 
Copyright Office, shall be open to pub- 
lic inspection ; and copies may be taken 
of the copyright entries actually made 
in such record books, subject to such 
safeguards and regulations as shall be 
prescribed by the Register of Copy- 
rights and approved by the Librarian 
of Congress. 

Sec. (»2. That of the articles depos- 
ited in the Copyright Office under the 
provisions of the copyright laws of the 
United States or of this act, the Libra- 
rian of Congress shall determine what 
books and other articles shall be trans- 
ferred to the permanent collections of 
the Library of Congress, including the 
law library, and what other books or 
articles shall be placed In the reserve 
collections of the Library of Congress 
for sale or exchange, or be transferred 
to other governmental libraries In the 
District of Columbia for use therein. 

Sec. 63. That of any articles undis- 
posed of as above provided, together 
with all titles and corresiwudence re- 
lating thereto, the librarian of Con- 
gress and the Register of Copyrights 
Jointly shall at suitable Intervals de- 
termine what of these received during 
any period of years it is desirable or 
useful to preserve in the permanent 
files of the Copyrght Office, and, after 
due notice as hereinafter provided* 
may within thoir discretion cause the 
remaining articles and other things 
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to be destroyed : Provided, That there 
shall be printed in the Catalogue of 
Ck>pyright Entries from February to 
November, inclusive, a statement of 
the years of receipt of such articles 
and a notice to i)ermit any author, 
copyright proprietor, or other lawful 
claimant to claim and remove before 
the expiration of the month of Novem- 
ber of that year anything found which 
relates to any of his productions de- 
posited or registered for copyright 
within the period of years stated, not 
reserved or disi)osed of as provided 
for in sections sixty-two and sixty-three 
of this act: And provided further. 
That no manuscript of an unpublished 
work shall be destroyed during the 
term of its copyright without si)eclflc 
notice to the author, copyright propri- 
etor, or other lawful claimant, per- 
mitting him to claim or remove it. 

8ec. 64. That the Register of Copy- Sec. 64. Barchfeld and Kittredge 
rights shall receive and the pei-sons to bills read " certificate of registration." 
whom the services designated are ren- 
dered shall iMiy the following fees: 
For the registration of any work sub- 
ject to copyright deposited under the 
provisions of this act, one dollar, 
which sum is to include a certificate 
under seal : Provided, That in the 
case of photographs the fee shall be 
fifty cents where a certificate la 
not demanded. For every additional 
certificate of registration made, fifty 
cents. For recording and certifying 
any instrument of writing for the as- 
signment of copyright, or for any copy 
of an assignment, duly certified, if not 
over three hundred words in length, 
one dollar ; if more than three hundred 
and less than one thousand words in 
length, two dollars; if more than one * 

thousand words in length, one dollar 
for each one thousand words and frac- 
tion thereof over three hundred words. 
For comparing any copy of an assign- 
ment with the record of such docu- 
ment in the Ck>pyrlght Office and certi- 
fying the same under seal, one dollar. 
For recording the transfer of the pro- 
prietorship of copyrighted articles, ten 
cents for each title of a book or other 
article in addition to the fee prescribed 
for recording the instrument of as- 
signment. For any requested search 
of Copyright Office records, indexes, 
or deposits, fifty cents for each full 
hour of time consumed in making such 
search : Provided, That only one regis- 
tration at one fee shall be required in 
the case of several volumes of the stime 
book or periodical de|K)slted at the 
same time or of a numbered series of 
any work specified in subsections (h), 
(J), and (k) of section five of this act, 
where such series represents the same 
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subject with variances only in pose or 
composition and the items composing 
it are deposited at the same time under 
one title with a yiew to a single regis- 
tration. 

Sections 65-67: Miscellaneous Pro- 
visions. 

Sec. 66. That in the interpretation 
and construction of this act '* the date 
of publication " shall in the case of a 
work of which copies are reproduced 
for sale or distribution be held to be 
the earliest date when copies of the 
first authorized edition were placed on 
sale, sold, or publicly distributed by 
the proprietor of the copyright or un- 
der his authority ; and the word " au- 
thor" shall include an eiuiUoyer in 
the case of works made for hire. 

Sec 66. That all laws and parts of 
laws in conflict with the provisions of 
this act are hereby repealed, but noth- 
ing herein contained shall aiTect causes 
now pending in courts of the United 
States, but such causes shall be prose- 
cuted to a conclusion in the manner 
heretofore provided by law. 

Sec. 67. That this act shall go into 
effect on the first day of July, nineteen 
hundred and eight. 



Sec. 66. Barchfeld and Kittredge 
bills retain the Senate form of the 59th 
Congress bills, reading: "nothing in 
this act shall affect causes of action 
for infringement of copyright hereto- 
fore committed now pending in courts 
of the United States, or which may 
hereafter be instituted." 



STATEMENT OF MS. OEOSOE HAVEN PUTNAM, OF NEW TOSE. 

Mr. Chairman, I merely want to say a word in supplement of 
what was stated last night, to the effect that in the opinion of the 
publishers and a very large group of authors whom the publishers 
represent the terms of the copyright proposed in this bill, and vari- 
ous other measures for the encouragement and protection of literary 
property, mark a very large advance and a very substantial net gain 
over anything that has been done in this country under previous 
statutes or the statutes that are in force in other literature-producing 
countries. 

If there was time to place it before you I think I might show you 
a list of thousands of American author of the past half generation 
and past generation, the group of which Longfellow and Irving are 
the representatives, to whose families this provision, if it had oecn 
enforced twenty-five years ago, would have meant the difference 
between independence and poverty. It is true of Irving's nieces, of 
Hawthorne's family, and of thousands of families well known to you 
reading gentlemen. The term for the life of the author and thirty 
years thereafter will make, in the near future, substantial provision 
for literary men and their families in this country. There would be, 
as Mr. Johnson has pointed out, a few cases of authors whose fam- 
ilies thirty years hence would lose a few years of protection which 
they might now secure under the extension, which makes in all forty- 
two years under the existing statute; but I believe one could count 
those cases on the fingers of one hand. I should be very sorry if 
anybody should find cause to comi)lain of what you gentlemen have 
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done, and I should be glad if even that little possible criticism 
might be removed. But taking the interest of American literature 
as a whole, I say that the objection is infinitesimally small, and that 
you gentlemen should legislate for the greatest good of the greatest 
possible number of the people. I want to put myself on record as 
acknowledging my appreciation of what you are doing here. 

I want to say a lurther word, supplementary of what was said 
here last evening, with regard to the proposed affidavits. I want 
to state that if any citizen is desirous of breaking the law, one affi- 
davit more or less is to him a small matter, while it was my belief 
and is my belief that for the large mass of law-abiding citizens it 
would be a continual tax and annoyance; but, nevei-theless, if you 
gentlemen are of the belief that the publishers, and the publisfiers 
alone in this country, must swear that they have kept the law, we shall 
accept your judgment as law-abiding citizens. 

The Chairman. I would like to ask whether there is anybody 
here representing the photographers? 

Mr. Ljivingstone. I do not represent them ; but they were here last 
evening. 

The Chairman. Are there any gentlemen here representing the 
lithographers of the countrv? 

Mr. Livingstone. Mr. Chairman, I desire to be heard on that 
subject. 

The Chairman. Before we take that up I would like to ask if 
there is anyone here who desires to speak further on the question of 
notice? 

Mr. Livingstone. Yes, Mr. Chairman, I desire to be heard on that 
subject. 

STATEIIENT OF H£. W. A. UYINOSTONE, OF DETBOIT, MICH.^ 

BEFBESEHTINQ THE PBINT FUBLISHEKS' ASSOCIATION. 

t 

Mr. Chairman, I speak for the Print Publishers' Association, and 
represent a number of firms. I wish to say, at the outset, that all 
of my remarks will pertain to our special field — that is, to the field 
of the fine arts and graphic reproductions, so far as the pictorial 
field is concerned. 

We are very strongly in favor of the provisions of the bill as a 
whole affecting our field. Present sections Nos. 10 and 12, covering 
the matter of notice, are immeasurably superior to the existing law, 
and will give us a very great relief. We like them so well and they 
are so great an advance over the existing law that we hesitate to 
make any further suggestions, and in making them we hope that 
you will not think we are ungrateful for what you have already pro- 
vided. Should you decide to keep those sections as they are, we will 
consider that we received a great deal of help and will be very grate- 
ful for it. 

But since these bills were introduced the Supreme Court of the 
United States has handed down a final decision m what is known as 
the Werckmeister case. One of the points of that decision is that 
original works of art, such as paintrngs and sculptures, need not 
have the notice of copyright afiixed to them. If you can, therefore, 
see your way clear to change these sections and provide that the notice 
of copyright upon publications of a work of art need not be affixed 
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to the original, leaving the notice requirement as to copies just as 
you have provided unoer those sections, we would like it very much. 

If you do that, it would make the notice requirements, so far as 
original works of art are concerned, exactly the same as they are in 
other countries except Canada. 

Representative Currier. When was that case decided? 

Mr. Livingstone. I have a copy of it, and I will put it in the record 
if you desire. 

Representative Currier. Very well ; we will be very glad to have it. 

(The opinion referred to was, by direction of the committee, made 
a part of the recotd, and is as follows:) 

SUPREME COURT OF THE UNITED STATEB. 

(No. 28.— October Term, 1907.) 

American Tobacco Company, plaintiff In error, r. Emil Werckmelster, defendant 
in error — In error to the United States circuit court of appeals for the second 
circuit.-— (December 2, 1907.) 

This is a writ of error to the circuit court of appeals for the second circuit, 
seeking reversal of a Judgment affirming the Judgment of the United States 
circuit court for the southern district of New York in favor of the defendant 
In error, adjudging him to be entitled to the i)os8es8ion of 1,106 sheets, each 
containing a copy of a certain picture called "Chorus," the same representing 
a company of gentlemen with filled glasses singing in chorus. The painting 
was the work of an English artist, W. Dendy Sadler. The defendant in error 
claimed to be the owner of a copyright taken out under the law of the United 
States. 

The Judgment was rendered under authority of section 4905, as amended 
March 2, 1905. (U. S. Comp. Stat, v. 3, p. 3414.) 

In January, 1894, by agreement between the artist and Werckmeister, the 
defendant in error, it was agreed that the painting should be finished by March 
1 and then sent to Werckmeister to be photographed and returned to Sadler 
In time to exhibit at the Royal Academy in 1894. The painting was sent to 
Werckmeister at Berlin, where it was received on March 8, 1894, and was 
returned to Sadler in London on March 22, 1894. On April 2, 185M, the artist 
Sadler executed and delivered the following instrument: 

** I hereby transfer the copyright in my picture * Chorus' to the Photo- 
graphische Gesellschaft, Berlin (The Berlin Photographic Companv), for the 
sum of £200, I^ndon, April 2, 1.S94. (Signed) W. Dendy Sadler." 

Werckmeister was a citizen of the German Empire, doing business in Berlin, 
(Germany, under the trade nanit* of " Photographist-he Gesellschaft," and did 
business In New York City under the name of the ** Berlin Photographic Com- 
pany." 

The Photographische Gesellschaft of Berlin, by letter dated March 31, 1894, 
received on April 16, 1894, deposited the title and description of the painting 
and a photograph of the same in the office of the Librarian of Congress, the 
Intention being to obtain a copyright under the act of Congress. (U. S. Comp. 
Stat., V. 3, p. 3407.) After the painting was returned to London it was ex- 
hibited by Sadler at the exiM>8itlon of the Koyal Academy at London, and was 
there on exhibition for about three months; the exhililtlon opening the first 
Monday of May and closing the first Monday of August, 1S94. The exhibition 
was opened to the public on week days fi-om 8 a. m. to 7 p. m., upon the pay- 
ment of the admission fee of 1 shilling, and during the last week w*as o\yen 
evenings, tlie entrance charge being 6 pence. There was a private view for the 
press on May 2 and on May 3 ur) to 1 o'clock, and the remainder of the day 
was for tlie Royal private view. There was also a general private view on 
May 4. The members and the associate meml>ers of the Royal Academy and 
the artists exhibiting at the exhibition and their families were entitled at all 
times to free admission, and they as well as the public visited the exhbition in 
large numbers. 

During the time that the painting was shown at the exhibition It was not 
Inscribed as a copyright, nor were any words thereon indicating a copyright. 
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nor on the substance on which it was mounted, nor on the frame, as required 
by the copyright act (U. S. Compiled Stat., v. 3, p. 3411), if the original paint- 
ing;, is within the requirements of the law in this respect. 

The painting while on exhibition was for sale at the Royal Academy, but 
with the copyright reserved, which reservation was entered in the gallery sale 
book. The by-laws of the Royal Academy provided " that no permission to 
copy works on exhibition shall on any account be granted." The reasons for 
the by-laws, as it appears upon minutes of the Academy, are as follows: 

" That so much property in copyright being entrusted to the guardianship of 
the Royal Academy, the council feel themselves compelled to disallow, in 
future, all copying within their walls from pictures sent for exhibition." 

The photogravures of the painting were placed on sale in June, 18$>4, or in 
the autumn of 1894; those photogravures were inscribed with the notice of 
copyright. 

Mr. Sadler, the artist, afterwards, in October, 1899, sold the painting to a 
M(r. Gotterel, residing in London, England, sinCe which time, so far as has been 
shown, it has been hanging in the dining room of the house of that gentleman. 

On June 20, 1902, Werckmeister commenced an action, by the service of a 
summons, against the American Tobacco Company, plaintiff in error, and on 
the same day a writ of replevin was issued out of the circuit court of the 
United States for the southern district of New York, directed to the marshal of 
the same district, requiring him to replevin the chattels described in an annexed 
affidavit. Under the writ the marshal seized, ui)on the premises of the Ameri- 
can Tobacco Company, 203 pictures. On July 23, 1902, Werckmeister caused 
another writ of replevin to issue out of the same court, directed to the marshal 
of the western district of New York, under which writ the marshal seized 99:J 
pictures. 

An amendment to the complaint set forth the seizure of the pictures. The 
copies seized were adjudged to be forfeited to the plaintiff Werckmeister and 
to be of the value of $1,010. 

The Judgment rendered in the circuit court was taken upon error to the 
United States circuit court of appeals and there affirmed. (146 Fed., 373.) 
The present writ of error is prosecuted to reverse the Judgment of the court 
of appeals. 

Mr. Justice Day delivered the opinion of the court. 

This case involves important questions under the copyright laws of the 
United States, upon which there has been diversity of view in the Federal 
courts. 

Before taking up the errors assigned it may aid in the elucidation of the 
questions involved to briefly consider the nature of the proi)erty In copyright 
which It Is the object of the statutes of the United States to PCfMire and protect. 
A copyright, as the term imports, involves the right of publication and repro- 
duction of works of art or literature. A copyright, as defined by Bouvler's 
Law Dictionary, Rawles's edition, volume 1, page 436, Is " The exclusive privi- 
lege, secured according to certain legal forms, of printing, or otherwise multi- 
plying, publishing, and vending copies of certain literary or artistic produc- 
tions." And further, says the same author, "The foundation of all rights of 
this description is the natural dominion which every one has over his own ideas, 
the enjoyment of which, although they are embodied In visible forms or char- 
acter, he may, if he chooses, confine to himself or Impart to others." That Is, 
the law recognizes the artistic or literary productions of Intellect or genius, 
not only to the extent which is involved in dominion over and ownership of 
the thing created, but also the intangible estate in such proi)erty which arises 
from the privilege of publishing and selling to others copies of the thing pro- 
duced. 

There was much contention in EJngland as to whether the common law recog- 
nized this property In copyright before the Statute of Anne; the controversy 
resulting in the decision In the House of Ix)rds in the case of Donelson v, Beck- 
ett (4 Burr, 2408), the result of the decision being that a majority of the 
Judges, while in favor of the common-law right, held the same had been taken 
away by the statute. (See Wheaton v. Peters, 8 Pet., 591-<)r>6; Holmes v. Hurst, 
174 U. S., 82.) 

In this country it is well settled that property in copyright Is the creation 
of the Federal statute passed in the exercise of the power vested in Congress 
by the Federal Constitution in Article I, section 8, "to promote the progress of 
science and useful arts by securing for limited times to authors and Inventors 
the exclusive right to their respective writings and discoveries." (See Wheaton 
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V, Peters, 8 Pet., 681, supra ; Banks v. Manchester, 128 U. S., 244, 252 ; Thompson 
V. Hubbard, 131 U. S., 123, 151.) 

Under this grant of author!^ a series of statutes have been passed haying 
for their object the protection of the property which the author has in the right 
to publish his prodMCtion, the purpose of the statute being to protect this right 
in such manner that the author may have the benefit of this property for a 
limited term of years. These statutes should be given a fair and reasonable 
construction with a view to effecting such purpose. 

The first question presented in oral argument and upon the briefs involves 
the construction of section 4962, Rev. Stat, as amended (U. S. Compiled 
Statutes, 1901, p. 3411) which is as follows: 

" That no person shall maintain an action for the infringement of his copy- 
right unless he shall give notice thereof by inserting in the several copies of 
every edition published, on the title-page or the page immediately following, 
if it be a book ; or if a map, chart, musical composition, print, cut, engraving, 
photograph, painting, drawing, chromo. statue, statuary, or model or design 
intended to be perfected and completed as a work of the fine arts, by inscrib- 
ing upon some visible portion thereof, or of the substance on which the same 
shall be mounted, the following words, viz : * Entered according to act of Con- 
gress, in the year , by A. B., in the office of the Libraflan of Conrgess, at 

Washington ; ' or, at h!s option, the word * Copyright,* together with the year 
the copyright was entered and the name of the party by whom it was taken 
out, thus: * Copyright, 18—, by A. B.*" 

It is the contention of the plaintiff in error that the original painting was 
not inscribed as required by the act, and therefore no action can be maintained, 
and it is insisted that the inscription upon the photogravures offered for sale is 
not sufficient. 

It must be admitted that the language of the statute is not so clear as it 
, might be, nor have the decisions of the courts been uniform upon the subject. 
In Werckmeistei: v. Pierce & Bushnell Manf. Co. (63 Fed., 445), Judge Putnam 
held that the failure to inscribe the copyright notice uiK>n the original painting 
did not affect the copyright. That judgment was reversed by the circuit court 
of appeals for the first circuit by a divided court. (72 Fed., 54.) 

In the case of Werckmeister r. American Lithographic Co. (142 Fed., 827), 
Judge Holt reached the same conclusion as Judge Putman, and in the case at 
bar the circuit court of appeals for the second circuit approved of the reasoning 
of Judges Putnam and Holt and disagreed with the majority of the judges of 
the circuit court of appeals for the first circuit 

Looking to the statute, it is apparent that if read literally the words " In- 
scribed on some visible portion thereof," etc., apply to the antecedent terms 
"maps, charts, musical composition, print, cut engraving, photograph, paint- 
ing," etc., and the words of the first part of the sentence requiring notice to be 
inserted in the several copies of every edition published apply literally to the 
title-page or the page immediately following, if it be a book. 
' But in construing a statute we are not always confined to a literal reading, 
and may consider its object and purpose, the things with which it is dealing, 
and the condition of affairs which led to its enactment, so as to effectuate rather 
than destroy the spirit and force of the law which the legislature intended to 
enact 

It is true, and the plaintiff in error cites authorities to the proposition, that 
where the words of an act are clear and unambiguous they will control. But 
while seeking to gain the legislative intent primarily from the language used 
we must remember the objects and purposes sought to be attained. 

We think it was the object of the statute to require this inscription, not upon 
the original painting, map, photograph, drawing, etc., but upon those publisfaied 
copies concerning which it is designed to convey information to the public which 
shall limit the use and circumscribe the rights of the purchaser. 

As we have seen, the purpose of the copyright law is not so much the protec- 
tion of the possession and control of the visible thing, as to secure a monopoly, 
having a limited time, of the right to publish the production which is the result 
of the inventor*s thought. 

We have been cited to no case, nor can we find any direct authority in this 
court upon the question. But the opinion of Mr. Justice Miller In Lithographic 
Company v, Sarony (111 U. S., 53) is pertinent The court there considered 
whether Congress had the constitutional right to protect photographs and nega- 
tives by copyright, and the second assignment of error relates to the 
sufficiency of the words " Copyrighted 1892, by N. Sarony," when the copyright 
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was the property of Napoleon Sarony. In treating this question the learned 
judge used this very suggestive language (11 U. S., p. 55) : 

" With regard to this latter question It Is enough to say that the object of 
the statute is to give notice of the copyright to the public by placing upon each 
copy, in some visible shape, the name of the author, the existence of the claim 
of exclusive right, and the date at which this right was obtained." 

If the contention of the plaintiff in error be sustained the statute is satisfied 
only when the original map» chart, etc., or painting are inscribed with the notice, 
and this is requisite whether the original painting is ever published or not. We 
think this construction ignores the purpose and object of the act, which Mr. 
Justice Miller has said in the language just quoted is to give notice of the copy- 
right to the public— that is, to the persons who buy or deal with the published 
thing. 

It is Insisted that there is reason for the distinction in the statute between 
books, and maps, charts, paintings, etc., in that a book can only be published 
in print and becomes known by reading, while paintings, drawings, etc., are 
published by Inspection and observation. 

It may be true that paintings are published in this way, but they are often 
sold to private Individhals and go into private collections, whilst the copies, 
photographs, or photogravures, may have a wide and extended sale. 

It would seem clear that the real object of the statute is not to give notice 
to the artist or proprietor of the painting or the person to whose collection it 
may go, who need no Information, but to notify the public who purchase the 
circulated copies of the existing copyright in order that their ownership may be 
restricted. 

There does not seem to be any purpose in requiring that an original map, 
chart, or painting shall be thus inscribed, while there is every reason for re- 
quiring the copies of editions published to bear upon their face the notice of 
the limited property which a purcliaser may acquire therein. 
This construction of the statute which requires the Inscription upon the pub- 
lished copies is much strengthened by the review of the history of copyright 
legislation which is contained in Judge Putnam's opinion in Werckmeister t?. 
Pierce & Bushnell Co., (63 Fed., 445) ; that legislation before the statute of 1874, 
in which t)alntings were for the first time introduced, shows the uniform re- 
quirement of notioe uiK)n copies, tfhe apparent incongruities In the statute, 
in the light of its history, have grown up from enlarging the scope of the law 
from time to time by the Introduction of new subjects of copyright and engraft- 
ing them on the previous statutes. The same argument which requires original 
paintings to be Inscribed would apply to all other articles In the same class In 
the present law, as maps, charts, etc., which were formerly classed with books, 
so far as requiring notice upon copies is concerned. 

Such original maps and charts, etc., may and usually do remain in the pos- 
session of the original makers, and there is no necessity of any notice upon 
them, but the copyright is Invalid, as the plaintiff In error insists, unless the 
original is Itself inscribed with the notice of copyright. 

For the learned counsel for plaintiff in error says : " If the painting or like 
article is ripe for copyright, it is ripe for the inscription of the notice. The 
statute requires the Inserting of notice in published things only in respect to 
published editions of books. The term * published ' is not used in connection 
with paintings, statues, and the like." And It Is urged there can be no such 
thing as an " edition " of a painting, and copies of published editions are the 
only copies mentioned in the statute. But this phase survives from former stat- 
utes, which dealt only with books, maps, charts, etc. When paintings and other 
things not capable of publication In " editions " were introduced Into the statute, 
the language was not changed so as to be technically accurate in reference to 
the new subjects of copyright. 

But the sense and purix)se of the law was not changed by this lack of verbal 
accuracy, and we think while the construction contendcn! for may adhere with 
literal accuracy and grammatical exactness to the language used, It does vio- 
lence to the intent of Congress in passing the law, and that the requirement 
of "inscription upon some visible portion thereof" should be read In connec- 
tion with the first part of the sentence, which requires notice to be inserted 
In the several copies of every edition published on the title-page If It be a book, 
upon some visible portion of the copy if it be a map, chart, painting, etc. 

Ab we have said In the beginning, the statute is not clear. But read in the 
light of the purpose intended to be effected by the legislation, we think Its am- 
blgnities are best solved by the constructions here given, and that the circuit 
court of appeals made no errors in this respect 
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Again, It is contended that under the facts stated Werckmeister was but 
the license of Sadler, and as such not within the terms of the statute (section 
4952, as amended 1801, 26 Stat at Large, 1107, U. S. Compiled Statutes, vol. 3, 
p. 3406), which is as follows: 

" The author, Inventor, designer, or proprietor of any book, map, chart, dra- 
matic or musical comiwsltlon, engraving, cut, print, or photograph or negative 
thereof, or of a painting, drawing, chromo, statue, statuary, and of models or 
designs intended to be perfected as works of the fine arts, and the executors, 
administrators, or assigns of any such person shall, upon complying with the 
provisions of this chapter, have the sole liberty of printing, reprinting, pub- 
lishing, completing, copying, executing, finishing, and vending the same; and, in 
the case of dramatic comiKisltiou, of publicly performing or representing It or 
causing it to be performed or represented by others, and authors or their as- 
signs shall have the exclusive right to dramatize and translate any of their 
works for which copyright shall have been obtained under the laws of the 
I'nited States." 

But we think the transfer in this case accomplished what it was evidently In- 
tended to do, a complete transfer of the proi>erty right of copyright existing in 
the picture. There is no evidence of any intention on the part of Sadler to 
retain any interest in this copyright after the sale to Werckmeister; and when 
the painting was offered for sale at the Royal Academy It was with a reserva- 
tion of the copyright. 

It would be giving an entirely too narrow construction to this Instrument 
to construe It to be a mere license or personal privilege, leaving all other rights 
In the assignor. That it was the purpose of the parties to make a complete 
transfer Is shown by the instrument executed when read in the light of the 
statement of the attendant circumstances. 

In this connection it Is argued that under the statute above quoted (section 
4952 as amended March 3, 1891), an author can not, before publication, assign 
the right or privilege of taking a copyright independent of the transfer of the 
copyrightnble thing itself, and it Is contended that the terms *' author," *' in- 
ventor," " designer," refer to the originator of the book, map, chart, painting, 
etc., and that the term ** proprietor" refers to the i)er8on who has aj^opyrlght- 
able thing made for him under such circumstances as to become the proprietor, 
as, for Instance, one who causes a diges^to be compiled 'or a picture to be 
painted. 

But we think this statute must be construed in view of the character of the 
property intended to be protected. That It was Intended to give the right of 
copyright to others than the author, inventor, or designer is conclusively shown 
In the use of the terms " proprietor " and " assigns " in the statute. 

It seems clear that the word *' assigns " in this section is not used as descrip- 
tive of the character of the estate which the " author, inventor, designer, or 
proprietor " may acquire under the statute, for the " assigns " of any such per- 
son, as well as the i)ersons themselves, may, ** upon complying with the provi- 
sions of this chapter," have the sole liberty of printing, publishing, and vending 
the same. This would seem to demonstrate the intention of Congress to vest In 
" assigns " before copyright, the same privilege of subsequently acquiring com- 
plete statutory copyright as the original author, inventor, designer, or proprie- 
tor has. Nor do we think this result Is qualified because the statute gives to 
assigns, together with the right of publishing, vending, etc., the right of " com- 
pleting, execntlng, and finishing" the subject-matter of copyright. 

And a strong consideration In construing this statute has reference to the 
character of the proi)erty sought to be protected. It is not the physical thing 
created, but the right of printing, publishing, copying, etc., which Is within the 
statutory protection. While not In all respects analogous, this proposition finds 
illustration In Stephens v. Cady (14 How., 528). in which It was held, where 
the copyright for map had been taken out under the act of Congress, a sale upon 
execntion of the copperi)late engraving from which it was made did ndt pass 
the right to print and sell copies of the map. Mr. Justice Nelson, delivering 
the opinion of the court, said (p. 530) : 

"But from the consideration we have given to the case, we are satisfied that 
the proiKjrty acquired by the sale in the engraved plate, and the copyright of 
the map secured to the author under the act of Congress, are altogether differ- 
ent and lndei>endent of each other, and have no necessary connection. The 
copyright is an exclusive right to the multiplication of the copies, for the bene- 
fit of the author or his assigns, disconnected from the plate, or any other 
physical existence. It Is an Incorporeal right to print and publish the map, or, 
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as said by Jjord Mansfield In Millar v. Taylor (4 Burr., 23J)G), *a property in 
notion, and has no coriK)reaI taui;ible substance/ '* 

And the the same doctrine was thus stated by Mr. Justice Curtis in Stevens 
V. Gladding (17 How.. 447, 452) : 

**And upon this question of the annexation of the copyright to the plate it Is 
to be observed, first, that there is no necessary connection between them. They 
are distinct subjects of proi>erty, each caimble of existing, and being owned and 
transferred, independent of the other." 

While it is true that the property in coi)yright In this country is the creation 
of statute, the nature and character of the property grows oiii of the recogni- 
tion of the separate ownership of the right of copying from that which inheres 
in the mere physical control of the thing itself, and the statute must be read 
in the light of the intention of Congress to protiK't this intangible right as a 
reward of the inventive genius that has pnxluceil the work. We thiuit every 
consideration of the nature of the proi)erty and the things to be accomplished 
supports the conclusion that this statute means to give to the assigns of the 
original owner of the right to cor)yrlght an article the right to take out the 
copyright secured by the statute, independently of the ownership of the article 
Itself. 

It is further contended that the exhibition In the Royal (Jallery was such a 
publication of the painting as prevents the defendant in error from having the 
benefit of the copyright act. This question has been dealt with in a number of 
cases, and the result of the authorities establishes, we think, that it Is only In 
cases where what la known as a general publication Is shown, as distinguished 
from a limited publication under conditions which exclude the presumption that 
It was intended to be dedicated to the public, that the owner of the right of 
copyright Is deprived of the benefit of the statutory provision. 

Considering this feature of the case, It is well to remember that the property 
of the author or painter In his intellectual creation is absolute until he volun- 
tarily parts with the same. One or many persons may be permitteil to an 
e.\aminatlon under circumstances which show no Intention to part with the 
property right, and it will remain unimpaired. 

The subject was considered and the ctfses reviewed In the analogous case of 
Werckmelster v. The American Lithographic Conumny (134 Fed.. 321) in a 
full and comprehensive opinion by the late Circuit Judge Townsend, which 
leaves little to be addeil to the discussion. 

The rule is thus stated In Slater on the Law of Copyright and Trademark 
(p. 92) : 

*' It Is a fundamental rule that to constitute publication there nnist be such a 
dissemination of the work of art Itself among the public as to Justify the belief 
that it took place with the Intention of rendering such work coninum property." 

AJid that author Instances as one of the (X'caslons that does not amount to 
a general publication the exhibition of a work of art at a public exhibition 
where there are by-laws against copies, or where It Is tacitly understood that 
no copying shall take place, and the public are admitted to view the painting 
on the Implied understanding that no Improper advantage will be taken of the 
privilege. 

We think this doctrine Is soimd and the result of the best considered cases. 
In this case It apiH»ars that paintings are expressly entered at the gallery 
with copyrights reserved. There Is no permission to copy; on the other hnnil. 
officers are present who rigidly enforce the requirements of the society that 
no copying shall take place. 

Starting with the presumption that it is the author's right to withhold his 
property, or only to yield to a qualified and special lnsi)ectlon which shall not 
Iiermit the public to acquire rights In It. we think the circumstances of this 
exhibition conclusively show that it was the purpose of the owner, entirely 
consistent with the acts done, not to permit such an Inspection of his iJlcture 
as would throw its use oiien to the public. We do not mean to say that the 
public exhibition of a painting or statue, where all might see and freely copy 
it, might not amount to publication within the statute, regardless of the artist's 
purpose or notice of reservation of rights which he takes no measure to pro- 
tect. But such is not the present case, where the greatest care was taken to 
prevent copying. 

It Is next objected that the form of action In this case was the ordinary action 
for replevin under the New York code, and as the plaintiff did not have the 
right of pro|)erty or possession before the l)eginnlng of this action, no such action 
would He. Whether this action was the one In the nature of replevin for the 
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seizures of the plates and copies indicated In the case of Bolles v. Outing Com- 
pany (175 U. S., 262, 266) we do not find it necessary to determine. After ver- 
dict, and upon motion for a new trial, plaintiff in error, defendant below, mof^ed 
to set aside the verdict " on the ground that replevin under the statutes of the 
State of New York is not an appropriate remedy or a lawful and legal remedy 
for taking possession of the alleged incriminating sheets or pictures, and that 
the proceedings taken in that behalf by the plaintiff were Illegal and invalid, 
and that the plaintiff can not avail of any benefit of that proceeding, and the 
introduction in evidence of the replevin proceedings was an error." The motion 
was denied and exception duly taken. 

The learned counsel for the plaintiff in error admits that this question was 
not formally raised until the defendant's motion for a new trial, but maintains 
that the same question was raised by the objection to admission in evidence of 
the replevin proceedings by the marshal for the western and southern districts 
of New York, respectively. 

Examining this record. It is perfectly apparent that no objection was made 
to the form of the action until it was embodied after verdict in the motion for 
a new trial. Upon the admission of the writ of replevin, addressed to the mar- 
shal of the western district of New York, and affidavit, the objection stated 
was " on the ground that the process of replevin that was executed by the mar- 
shal in Buffalo was an invasion of defendant's constitutional right, was an un- 
warrantable search, an illegal act, and nothing done under it, or Information 
obtained by virtue of it, can be used in evidence against defendant .under the 
fourth and fifth amendments of the United States Constitution." 

The same objection was made when the writs of replevin, aflfidavlt, and return 
were offered in evidence concerning the southern district of New York, and It 
was said : " Defendant's counsel objects on the same grounds as stated to the 
introduction of the stipulation — namely, that the papers constitute an illegal 
proceeding, an invasion of the defendant's constitutional right as provided by 
the fourth and fifth amendments, and plaintiff can not avail of them as evidence 
in this case on account of their illegality." 

The argument which followed, could it be assumed to broaden the objection, 
was far from complaining of the foriy of action as such, but rested upon the 
Constitution and the character of the seizure of the goods of which it was main- 
tained the plaintiff wiis not entitled to possession until after a judgnient of 
forfeiture. 

The record shows that the objection to the form of the remedy was first taken 
In any adequate way upon the motion for a new trial when it was too late. 

In conclusion, it was suggested rather than argued that the constitutional 
rights of the plaintiff in error were violated by the seizure of the goods, and 
reference was made to the fourth and fifth amendments. We think we need only 
refer in this connection to Adams r. New York (102 U. S., 585-507) and Hale t?. 
Henkel (201 U. S., 43). 

Finding no error in the judgment of the circuit court of appeals, the same is 

Affirmed. 

Mr. Livingstone. I wish to point out also, Mr. Chairman, that your 
definition of the publication of a work of art, which is most admi- 
rable, and for which we are very thankful, changes the situation 
somewhat, making it less necessary than under the existing law, 
which the Supreme Court has construed, to have the notice afBxed to 
the original. 

In the future, the original work of art will not be published until 
there is an authorized vending or distribution of the copies. It wall 
be abnost impo&sible, with any ordinary precaution, for a person who 
wishes to cop^y an original work of art to be unaware of the notice, 
because he will be compelled to refer to one of two things — ^to the 
copyright office or to the copies; and in either case he becomes im- 
mediately advised of the copyright. 

I will speak of the manufacturing provision later. 

The Chairman. You had better take up that now, and continue 
what you have to say on that subject, as we are pressed for time. 

Mr. Livingstone. Then, if I may, I will take up the entire matter. 
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The Chairman. You may take up whatever matter you see fit, ex- 
cept the question of the music provisions. 

Mr. Livingstone. Before I speak of the manufacturing section I 
want to alhide to two other points which are probably taken care of. 
One is the matter of the minimum recovery or damages. 

Representative Currier. We have restored that. 

Mr. Livingstone. We wish to have that provision inserted, and our 
sole reason for alluding to it again is to call the attention of the com- 
mittee to the fact that we hope nothing will occur to disturb its pres- 
ence in the bill for the reasons on file. 

Representative Currier. We have also taken care of the matter 
with reference to the allowance of costs. 

The Chairman. No one has spoken in opposition to it, and unless 
some one does there is no need tor you to spend any time in the dis- 
cussion of the question. 

Mr. Livingstone. Another point to which I desire to call attention 
is the matter of the extension of the existing copyright where a work 
has been, assigned. The suggestion made last night seems to meet the 
case, and I merely wish to point out that you should not limit it by 
the term '^ encyclopedic " alone, but that you should include also the 
term " composite," because there are articles, such as maps, which may 
be the product of the work of several different persons, and still 
might not be embraced in the term " encyclopedic." They would, 
however, be embraced under the term " composite." 

Mr. Putnam. Composite is the word that we have been instructed 
to put in, and one of the suggestions that we have been instructed to 
make. 

Mr. Livingstone. In the manufacturing clauses we wish to protest 
very strongly against any addition to the sections as they are now 
drawn. I am speaking, of course, of the clauses as they affect the 
field of the graphic arts only. 

Representative Currier. Are you speaking now particularly with 
reference to lithographs? 

Mr. Livingstone. Partly to that; yes, sir. The suggestion made 
by Mr. Walker last night, when this matter was under discussion, 
was that you include, after " lithograph," the words " or any other 
process." 

Now, the first effect of that would be to shut out one thing that 
we had hoped was closed and properly taken care of, and tliat is 
the granting of a copyright on photographic negatives taken without 
the limits of the country. That would, of course, exclude them im- 
mediately. We have had a number of years" experience in operation 
under such an exclusion, and it has had just the contrary effect in 
our field from what it was designed to have. 

In two of the bills presented — namely, the Kittredge and Barch- 
feld bills — w^e notice the addition of the photo-engraving clause. We 
do not presume to say anything as to photo-engraving or any other 
kind of engraving of music, because it is out of our field and we do 
not know about it; but we strongly urge that such a provision be 
not added, so far as it applies to the graphic arts, for pictorial re- 
production. 

T wish to pei'sonally advise very strongly against that, not on the 
ground that 1 am a publisher, but on the ground that I am an Ameri- 
can manufacturer, operating my own plant and employing my own 
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workmen, and also because there are other members of our associa- 
tion in exactly the same position. 

We do not believe such provisions will be helpful. It is not be- 
cause we do not wish the utmost protection for the American laborer 
and the American manufacturer, but we believe that this method of 
securing it iu our field is the wrong one. 

The Chairman. Do you object to the words " for music engraving 
processes?" 

Mr. Livingstone. No, sir. 

The Chairman. Do you know of any reason why they should not 
be in this bill? 

Mr. Livingstone. I would not presume to speak of the music 
section. 

The Chairman. I simply ask you whether you know of any reason 
why they should not be in the bill ? 

Mr. Livingstone. I have not studied the music provision, and I 
would not presume to expi'ess an opinion. 

The Chairman. I ask you as a manufacturer, and I thought, per- 
haps, in your study you had taken into consideration the whole field 
of music. 

Mr. Livingstone. That is a very distinct field, and I did not know 
anything about the manufacture of it. 

Representative Currier. You do not make it clear to me why, if 
you protect lithographers, you ought not to protect photo-engravers. 
What is the diflFerence? 

Mr. Livingstone. I think that I have never and our association 
has never concealed the fact that we think this lithographic clause 
in including pictorial lithogi*aphs is wron^; but we accept it and 
will support it, and be glad to support it, as it stands now. 

Representative Sulzer. You say you take these foreign negatives 
and bring them over here and reproauce them ? 

Mr. Livingstone. Yes, sir. 

Representative Currier. If we were to insert a provision which 
would ^ve protection to photo-engravers," what would be your objec- 
tion to it ? 

Mr. Livingstone. I have no objection, in so far as it applies to 
music, a thing of which I know nothing; but I do have an objection 
to it, if you are ^ing to apply it to color engravings, to pictures, or 
to any kind of pictorial illustration. 

The Chairman. If it is in the bill at all, it would apply to both. 

Representative Sulzer. After you bring those negatives over from 
foreign countries into the United States, flie reproduction is done en- 
tirely by American workmen, is it not ? 

Mr. Livingston K. It is. 

Reprenentative Sulzer. Altogether? 

Mr. Livingstone. Yes; but I will also explain that the bill, as it is 
now drawn, will give foreign photographers copyright protection, if 
they see fit to avail themselves of it, on condition that there are re- 
ciprocal relations between the countries. 

The Chairman. That work will have to be done in this country. 

Mr. Livingstone. Not in the case of photographs, as you have 
drawn the bill. If it is reproduced by photoengraving, it is a dif- 
ferent thing. I understand Mr. Sulzer to be asking simply about the 
production of photographs. 
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Representative Sulzer. Yes; the production from these negatives 
taken in foreign countries — ^they are produced here in this country? 

Mr. Livingstone. That is the intention. 

Representative Sulzer. And that work is done entirely by Ameri- 
can workmen ? 

Mr. Livingstone. Yes, sir. 

Representative Sulzer. So far as you know, the American work- 
men have no objection to that ? 

Mr. Livingstone. We want it very badly, and the photographers 
are on record as stating that they want it. 

Representative Sulzer. Regardless of the manufacturers and the 
photographers, the Americans want it, because it gives them greater 
work, do they not ? 

Mr. Livingstone. It gives the American Photograph Printing 
house work, which thev are now debarred from getting under the 
existing law. With reference to the matter of photoengraving which 
you are talking about, I wish to point out that which not only applies 
to photoengraving, in the wav of the reproduction of pictures, but 
also applies to any other graphic process for the reproduction of pic- 
tures, and to call your attention to the fact that there is a very essen- 
tial difference between the reproduction of the thought of an author 
by book and the reproduction of the thought of an author by pictorial 
illustration. 

You mav print a literary work by the type of any country you 
please, and the thought is the same. It is not modified by the type 
from which it is printed, whether printed in England or in the United 
States. 

But when you come to the pictorial expression of an author's 
thought there is a physical difference. The method employed for 
translating the author's thought may be very distinctly qualified by 
the process. That is to say, a delicate water color may be successfully 
translated in one process, and it may virtually fail of adequate trans- 
lation in another graphical process. That leads to the selection of 
processes for special work. Some of those processes are best operated 
in this country and some are best operated abroad. It all aepends 
upon the particular work you want done and the kind of representa- 
tion you want. 

For example, there is a proceiss popularly known as the Goupil 
process upon the Continent, a secret process, which is not used in this 
country at all. That is specially suited for one kind of reproduction, 
and anybody who wants that reproduction must go there to get it. 
It is not done anywhere else. The company with which I am con- 
nected has a special secret process, which is only performed in our 
plant, and anybody who wants that particular expression has to come 
to us for it. You must, therefore, distinguish between the case of 
translating a literary author's thought through the types and the 
translating of an author's thought through the methoa of pictorial 
reproduction. 

Another point involved, which is rather technical, relates to the 
term photo-engraving, and it is this : The general term, " photo- 
engraving," when applied to art, with which I am of course more 
conversant than anything else, has a very indefinite meaning and is 
a very uncertain term. I would not undei*take to say what should be 
the interpretation, but we would be very much afraid of it unless 
it is very precisely defined in some way. 
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Representative Ci'RRIer. Would the section as now drawn prevent 
the bringing into this country of pictures such as you have men- 
tioned, which are produced by the secret process of Goupil & Co.? 

Mr. Livingstone. No, sir; and I am not objecting to the section as 
now drawn. It is this amendment, " or other process," that may be 
added, to which I am objecting. 

Representative Currier. I do not think you need take up very 
much time in the consideration of any amendment which would in- 
volve words of that kind ; but you may confine your discussion to the 
(paragraph referring to the case where the subjects represented are 
ocated in a foreign country and to the amendment by the insertion of 
the words " produced by photo-engraving." 

Mr. Livingstone. Before I go further in the matter of photo- 
engraving I will present a letter I received this morning, which is 
froni one of the members of our assbciation, Mr. Edmund B. Osborne, 
president of the American Colortype Company, of New York and 
Chicago. To give it point I will say that the American Colortype 
Company is the largest pictorial engraving company on this conti- 
nent. 

In this letter, which is addressed to W. A. Livingstone, president 
of the Print Publishers' Association, Washington, D. C, and is dated 
March 6, 19P8, Mr. Osborne says : 

I am informed that the Kittredge copyright bill, now under consideration, 
proposes to exclude from the benefits of the copyright act the publication of the 
works of foreign artists or authors, except as the mechanical work of publica- 
tion shall be done in the United States. 

I wish to express very emphatically my conviction that this is wrong In 
principle. The business of this company, viz., the reproduction, printing, and 
publishing of works of art, is Just the sort that is designed to be protected by 
this measure, and we would be among the largest beneficiaries of such an act. 
I do not l>elieve, however, that it is Just or wise to attempt to secure the pro- 
tection of American labor, engaged in the printing and publishing interests, in 
this way. I believe that the United States ought to afford the protection of its 
copyright law to foreign artists and authors on exactly the same basis it affords 
protection to American artists and authors, provided that the countries of which 
such artists or authors are citizens extend similar privilege to American artists 
and authors. 

I believe in protecting American labor and in recognizing the difference 
between the cost of American labor and the cost of foreign labor, but I do not 
believe that this should be mixed up in the copyright act I think that the 
protection of American labor employed in these industries should be accom- 
plished as we do it for other kinds of labor, viz, by our protective tariff: 

It seems to me that we liave two separate issues here, and that they ought 
not to be confused. First we ought, in cooperation with the other nations, to 
secure for artists and authors the undisputed control of the products of their 
genius, and full rights to the fruits of them, and that can be done by our copy- 
right law. 

On the other hand, we owe it to ourselves to protect our own labor and not 
to permit the cheap workingmen of Europe to compete on even terms with our 
higher-priced workingnien in this country ; this we can accomplish by a wisely 
devised protective tariff. 

I hope you will succeed in convincing the committee of the unwisdom of 
trying to combine these two issues in one bill. 

To speak for a moment on the cutting out of the exception or pro- 
viso, which permits foreign-made lithographs to enjoy copyright 
i)rotection in this coimtry, when the subjects are scenes which are 
ocated abroad. The company with which I am connected is in the 
business of reproducing paintings and technical work, and conse- 
quently I claim to be fully informed both as to the business and the 
practical end of this matter. 
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It has been suggested here that in the case of a painting located 
abroad, if a sketch is made of that painting and brought into this 
country, the lithographer may take that sketch and reproduce the 
original. 

That is possible, but that is not the way it is done in practice if 
good work is desired. Not only that, but that particular method 
makes it impossible to get the best work. The only way it can be 
done, where really good reproduction is demanded, is as follows: 

If possible the painting is taken to the factory itself. I have had 
hundreds of paintings in our factory for that "purpose which were 
transported over considerable distances. I have not only had paint- 
ings, but I have had expensive textiles, costly rugs and things of that 
kind, which were taken out of museums, if you please, and which it 
was very difficult to have transported to the factory. 

Certainly we would not put ourselves to all of that trouble and the 
owners of the property would not submit to that inconvenience if 
there was not a grave disability without it. There are cases con- 
stantly arising where it can not be done. I will give you, as an illus- 
tration, a typical case with which we were recently confronted in 
reproducing a painting in the Metropolitan Museum of Art. 

We could not have the painting sent to the factory, and so we had 
very careful chromatic negatives made, and then we printed from 
those negatives. We had a very careful color sketch made on top of 
the print from those negatives, which of course faithfully reproduced 
the drawing, and we then sent the workman, who was going to trans- 
late that work, to the Metropolitan Museum. He did not go once 
only, but went four separate times from Detroit. After that the 
superintendent of the factory was compelled to go to check up the 
final work. 

Of course I am now speaking of work where accuracy and truth- 
fulness is desired, which of course is necessary in art reproduction or 
in work regarding a technical science. 

If we were subjected to all of that trouble in this case, what kind 
of a result do you suppose "we would have gotten if we had been 
compelled to make that reproduction from a subject in a gallery in 
St. Petersburg or in the Vatican or in any other foreign gallery? 

I might multiply instances of that kind, but instead or doing that 
I will simply say that if the committee desires it I will furnish them 
written copies covering actual cases. 

I will say further that if you take that clause out of this section 
you will surely prohibit certain kinds of American publishers from 
doing work or that character. You can not find in America now 
more than a very few art publishing houses. Why is it? One of 
the reasons, of course, is the youth oi the nation, and another reason 
is the lack of art education in this country, which is being very 
rapidly corrected ; but one of the greatest reasons is that the foreign 
art publishing house gets protection in every continental country 
for its work. It does not make any difference whether its photo- 
gravure is made in England or in Germany or in Austria or in 
France. It gets protection in all of those countries. If we are lim- 
ited to protection in this country only, I want to state positively that 
we never can develop art publishing of magnitude as it is abroad. 
Our very existence depenas on the protection it may get from a 
copyright, and without it we have to get out of business. 

3d207— 08 8 
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If this protection is limited to this country, thfen this field, for 
some years to come, is going to be a very narrow one. We get no 
practical protection abroad now. You can not point out to me a 
single American art publishing house that has been able to maintain 
a large market abroad. Not one — and I am well acquainted with all 
of them — and the reason why is that we need good protection abroad 
in the pictorial graphic arts. 

Kepresentative Curkier. I do not quite follow you when you say 
you can not get protection over there. 

Mr. Livingstone. I will explain that. At the present moment the 
American photographer can get no copyright protection for his pho- 
tograph, in England. The American illustrators, such as Gibson and 
Harrison Fisher, can get no protection for their drawing^ in Eng- 
land, unless those drawings are first published as illustrations in an 
English •book. 

Kepresentative Currier. It appears, from your statement, that we 
are giving the citizens of certain foreign countries greater rights 
under our laws than they have given to us. 

Mr. Livingstone. That is true in cases, and I would like to call 
your attention to it. 

Representative Currier. I should be glad to have you elaborate on 
that point. 

Mr. Livingstone. The point I intended next to speak of covers one. 
A similar condition of affairs exists in Canada. We are very close 
to Canada, and by reason of the similarity of taste, the American 
publications have a good chance of selling in Canada and England, 
and a somewhat less chance of selling on the Continent. In time the 
Continent will probably give us business as well. 

If we go to England, at the present moment, and put anything on 
the market, the moment it is demonstrated that it is successful, the 
disreputable houses — and there are houses which are not reputable, 
will kill the market for us. 

I can speak from my own experience in one particular case where 
a series of plates were made several years ago for Canada, and about 
the time we had established some trade, piracy commenced; and 
finally we were obliged to give up the field altogether. 

We want' that field in Canada and in England, and we are shut 
out from it. We want a law here which will make it possible for 
the Canadian publishing houses which are reputable, and the Eng- 
lish publishing houses which are reputable, to get protection here, 
because if we are not in a position to offer them that, we have no 
earthly show of getting them to change their laws, and permitting 
us to get such protection as will accomplish our purpose. We 
have asked reputable foreign houses with regard to this matter, 
and they have said they would help us in their countries. 

Representative Curriek. Do sucli conditions prevail in any con- 
tinental country? 

Mr. Livingstone. The conditions are rather mixed on the Con- 
tinent. 

The Chairman. Do you know what it is in Germany? 

Mr. Livingstone. I can not speak in regard to that offhand 
without referring to some memoranda I have. 

Mr. Putnam. I think the designer is protected in Germany, ir- 
respective of his nationality. 
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Mr. LiviKGSTONE. The designer is protected and the painter is 
protected, but I am not positive as to the American photographer, 
nor am I sure as to some special processes. 

The Chairman. Can you inchide a statement with reference to 
that in your remarks? 

Mr. Livingstone. A written statement. 

The Chairman. Yes; we would like to have that included in 
your remarks. 

Mr. Livingstone. I can show that they are protected there with 
reference to particular processes, as, for example, in photogravure. 
I can also show that, so far as other countries are concerned, which 
are subscribers to the Berne Convention, their photogravures and 
etchings enjoy protection. 

You have given me a good deal of time, and I shall, in closing, 
merely call your attention to two other conditions. The purpose 
and the sole reason for including the manufacturing provisions in 
a copyright law is to protect American industries, and of course the 
value of that depends on the measure of protection you get. If you 
get protection by it which is effective, then you arrive at the result 
you are working for. If you do not get the protection you desire, 
then you put in very trouolesome provisions which are now ineffec- 
tive. I wish to cite a case to illustrate how the company with which 
I am connected suffers very severely from the importation of mil- 
lions of lithographic cards which flood our market with the excess 
product of the uerman lithographic factories. Of course they are 
willing to dispose of them at very low rate after they have taken care 
of their home market. 

Representative Currier. They sell abroad, then, for less than they 
do at home? 

Mr. Livingstone. Yes. Now, they are debarred by the operation 
of the existing law from copyright protection, but it has not put a 
stop to their importation, and those who are manufacturing here are 
supposed to be protected. 

Let me cite another case. At one time the continental companies 
used to produce all the playing cards for this country, or practically 
all. Do thjy do it now? No; the bulk of them are made in this 
country, miat has made the difference? It is the effect of the pro- 
tective tariff, under which a duty of 10 cents a pack and 20 per cent 
has been imposed, irrespective of the value of the pack. That duty 
has thrown the balance this way, and now that business is all prac- 
tically done here, except for a few fancy sets. 

If you will give us an adequate duty on the picture cards, we will 
take the business also; but we will never get it through a manufac- 
turing clause in a copyright bill. If you enlarge that restriction in 
the graphic arts, I am very certain we 'will never get from Canada or 
England certain copyright provisions that we have been working for 
for some time. 

My time is up, and, in closing, I want to say to the committee that 
this bill, as it is, is a very great advance over existing conditions, and 
we thank you for it. 

The Chairman. I understand that Mr. Lucking wants to be allot- 
ted about five minutes in order to address the committee upon the 
penalty clause. 
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STATEKENT OF MBl ALFRED LVCKINO, OF DETROIT, MICE. 

Mr. Chairman, I ivpresent the American Association of Direc- 
tory Publishers of the United States. They desire, through me, to 
express their general satisfaction with the measure proposed. 

We have attended the conferences, and while there are some por- 
tions of the bill to which we have expressed objections, we are 
prepared to yield all those objections for the general good, provided 
section 31 be so amended that a jail sentence may be imposed in 
proper cases on the willful pirate. 

It would be a ^reat protection for us if the prospect of a jail 
sentence was hanging over the head of eveiy criminal infringer. 

We do not object to the words " knowingly and willfully," which 
are found in the misdemeanor clause, as did one of the gentlemen who 
spoke to-day. The only thing we ask is that the sentence shall, in 
the discretion of the judge, include a jail sentence. 

Representative Currier. I suppose an alternative sentence would 
be satisfactory. 

Mr. Lucking. I do not mean that a jail sentence must be imposed, 
but that there should be a provision for an alternative sentence. 

Representative Currier. In the present copyright law there is no 
alternative sentence. 

Mr. Lucking. I do not understand that these words " knowingly 
and willfully " require anything more than any criminal law would 
re(}uire. In order to convict a person of a crime he must have a 
criminal intent. We are perfectly willing that those words should 
remain, because?, the ones we want to reach are the swindlers, w4io, 
knowingly, willfully and wickedly, with malice aforethought, appro- 
priate the fruits of our labor and of our money. 

After we have expended thousands of dollars, nearly all for wages, 
in the compilation of data and have produced it in the form of a 
book, is there any reason in the world why that investment should 
not be protected the same as anv other kind of an investment in 
property, w^hether it be corn or wlieat or oats or merchandise or any 
tangible thing? 

We do not seek to reach any person who innocently appropriates 
our property or who mistakenly prints something which is copy- 
right; but we do want to reach the willfully guilty person, against 
whom, under the law, the case must be made out beyond a reasonable 
doubt. The penalty is to be inflicted only in the discretion of the 
judge. An injunction is of very little value to us, owing to the 
peculiar reasons which pertain to our business. We can not prove 
our case until the piratical edition has been put on the market, for 
the reason that if two persons set out in good faith to produce a 
directorv covering a given territory, if thev do it well, will produce 
practically the same results. It is only by laying traps for the pirate 
that we succeed in catching him at all, and we can catch him only 
after he has i^eaped the fruits of his pirac}'. 

AVe ^re assailed by organized gangs of swindlers and pirates, some 
of them with money, but most of them irresponsible. Some of them 
are backed by persons with money, who aie not disirlosed and whom 
we can not reach. Thei-efore damages can seldom be recovered to 
compensate us. 
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There has recently been a conviction at Akron, Ohio, of a person 
ivho^had appropriated directory matter; but in that instance he was 
found, guilty of forgery. That is, he took orders apparently for 
complimentary copies and then tore off a portion of the orders and 
printed in other matter over the signatures; so that was really 
forgery. 

I have already pointed out that no harm can come to an innocent 
person by the insei*tion of this clause for which we ask, because it 
IS only willful ones, who are proven guilty beyond a reasonable 
doubt, who are to receive such a sentence, and it is to be at all times 
in the discretion of the judge. 

The benefit of this provision will be chiefly because it will serve to 
prevent infringement. Mr. Bronson Howard has stated that under 
the present statute protecting dramatists there has never been but 
one case in ten years where a person was prosecuted, because the very 
fact of the existence of a jail penalty has prevented piracy, whereas 
before that it was a daily occurrence. 

I have been honored by a gentleman with a statement of the rea- 
sons which have been urged against the jail-sentence provision. It 
comes from a ^ntleman whom I know and whose name I can give to 
any member of this committee, but I do not wish to give it publicly. 
He gives the reasons which have been urged why a jail sentence should 
not be included, and I want to ask your attention while I read and 
briefly answer them. He says, first, that the bill as reported gives 
us many additional and effective remedies, so that there is no neces- 
sity for a strictly penal section to the law. 

These new remedies are of little value to us for the reasons stated; 
nor is the delivery of the plates any benefit to us, because the plates 
of directories are never used a second time, or, if they are, they are not 
so used once in a hundred times. The mischief has all been done be- 
fore the plates can be destroyed. 

Another reason he gives is the existence of the remedy by injunc- 
tion. I have shown that we can not recover damages to compensate 
us for our loss, and that we would be compelled to hold irresponsible 
persons. 

This fine of a thousand dollars is often ridiculously inadequate, in 
a case where a large directory is pirated. 

The second reason the gentleman gives is that there is no adjudica- 
tion in advance as to the right to a copyright, and for that reason 
there ought not, he says, to be a jail sentence inflicted. To my mind 
that reason operates in the opposite direction, because it affords the' 
man charged with the offense another opportunity to escape. You 
must show that the copyright is valid or there can be no conviction. 
Hence the infringer may often escape by raising some doubts as to 
the validity of the infringement. Thus the reason invoked would 
operate to the advantage of the accused and not against him. 

Representative Sulzer. Suppose section 31 of Senator Smoot's 
bill was changed so as to read : 

Shall be deemed guilty of a misdemeanor, and upon conviction thereof shall 
be subject to a fine of not more than $1,000, or one year's imprisonment, or both, 
such fine and imprisonment to be in the discretion of the court, and shall stand 
committed to jail until such fine and costs are paid. 

Mr. Lucking. That would be eminently satisfactory with some 
slight modification of phraseology. 
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The Chairman. There is one further matter I would like to call 
your attention to in this bill. Would you think it proper to h^ve a 
minimum fine and a maximum fine rather than to say a fine of $1,000? 

Representative Sulzer. I said, '' Not more than $1,000." That 
would cover your suggestion, would it not, Mr. Lucking? 

Mr. Lucking. It would absolutely. I want to close this statement 
by citing the third and last reason he gives in opposition to this 

?roposition. He is a gentleman for whom I have the highest respect, 
'he third reason he gives is that patents and trade-marks are not so 
protected. To answer this in a word, because one species of property 
is not protected by jail sentence as all other investments and prop- 
erty are protected, is that any reason why a copyright should not be 
protected ? 

The reason why patents and trade-marks are not so protected is 
that there are manv innocent infringements of them, and there is 
often very great difficulty in the case of an infringement of a patent 
to demonstrate that it is an infringement. The greatest experts 
differ on those questions. 

Representative Currier. What vou say about patents is undoubt- 
edly true, but it does not apply with equal force to the willful coun- 
terfeiting of a trade-maxk. 

Mr. Lucking. I thank the committee for granting me this oppor- 
tunity to present this matter. 

The Chairman. Mr. Malcomson, we are pressed for time; but we 
will hear you if you will not occupy more than ten minutes. 

STATEMENT OF MB. A. BELL MALCOMSON, BEFBESENTING 
McLOTJOHLIN BBOTHEBS, LITHOOBAFHEBS, OF NEW YOBE 
CITY, N. Y. 

Mr. Chairman, I- represent one of the oldest and largest houses of 
manufacturing lithographers in the United States, the firm of 
McLoughlin Brothers, of New York. They are the manufacturers 
of the books which are known as children's and infants' books, with 
which you have all been familiar from childhood. For over forty 
years this house has been in this business in New York, and their 
goods are sold and have been sold for years from Maine to the Pacific 
coast. Of course this matter is one of importance to them. 

If the chairman will turn to section 16 I will try to conclude, as 
soon as possible, what I have to say on this subject. I want to refer 
to the exception which was discussed yesterday by several of the 
gentlemen. 

Representative Currier. You mean the provision, " where subjects 
are located in foreign countries?" 

Mr. Malcomson. Yes; the argument was that the exception should 
remain in the law, on the ground that if the lithograph or pictorial 
illustration was an illustration of something in a foreign country it 
ought to come in without the proccvss of lithographing being per- 
formed in this country. 

I felt when they were speaking on the subject yesterday that this 
was a very small portion of the goods or articles that this section 
referred to. Lithographs have always been in what is known as the 
manufacturer's clause from the time the provision was first inserted 
in a copyright law, and it was there because it is an industry — ^we 
may not say that it is an infant industry — but yet it certainly is an 
industry for infants, for this class of goods goes to the children. 
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The section reads substantially the same in the bills introduced by 
Senator Smoot and Mr. Currier. In .the other two bills, one of 
which was introduced by Senator Kittredge and the other by Mr. 
Barchfeld, the provision is slightly different, but in all of these sec- 
tions occurs the exception. 

Now, section 16, Allowing its wording logically, refers to books, 
and it requires that books which have been copyrighted in this coun- 
try shall be printed here, or if the books are produced partly by the 
photolithograph process and partly by typesetting then the process 
of lithographing shall be fully performed m this country. 

The Chairman. It evidently refers to more than books, because it 
refers to section 6, subsections a and b. Going back to subsections 
a and b, section 6, we find that books include encyclopedic works, 
directories, Mzatteers, and other compilations, and that section b 
covers periodicals, including newspapers. 

Mr. Maloomson. Yes; but we always look upon anything of that 
nature that is printed, as k book, and it is really classified under the 
head of " books." Section 16 says that printed books or periodicals, 
specified in section 5, subsections a and b, are referred to in section 
16, and requirements are made in relation to those books. 

Line 5, on page 9, provides that the requirements shall extend also 
to the illustrations within the book, consisting of printed text and 
illustrations produced by lithographic process, and also to separate 
lithographs, except where the subjects represented are located in a 
foreign country. 

Now, to say the least, that is an exceedingly confusing statement 
and a confusing exception. 

Representative Currier. If this exception should be confined to 
scientific books, you would not object to it? 

Mr. Maloomson. Not at all. 

Mr. George Havens Putnam. Or to art books? 

Mr. Maloomson. These are all art books. This, to a certain ex- 
tent, is an art book. There is always a desire to put in something 
that will bring in more than would reasonably be supposed to be cov- 
ered by the language. When the gentlemen were talking to you about 
this exception, they confined their remarks to sketches by physicians, 
or some particularly scientific book, whereas the fact is that the great 
mass of work is confined to books of the class I have here [showing 
some nursery books]. How these gentlemen are going to tell whether 
one of these illustrations of a subject in these books is located in a 
foreign country is more than I know. 

The Chairman. The manufacturer himself certainly would know 
whether the scene was in this country or a foreign country, would he 
not? 

Mr. Malcomson. I doubt even that. The manufacturer of this 
book could not tell to-day whether some of these scenes were taken 
from abroad or not. Take any one of these books, and how could you 
tell whether the artist, when he made that subject, had in mind a scene 
which was located in a foreign country ? 

The Chairman. I think it would be very hard indeed to prove that 
it was aot, if the manufacturer said it was. 

Mr. Johnson. Take the case of lithographs produced by Mr. Joseph 
PenneU, a most distinguished American artist now living tempo- 
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rarily in London, and suppose that Mr. Pennell desired to illustrate 
a book on the cathedrals or Europe, many of which he has drawn in 
black and white, would not the exclusion of that clause exclude an 
American citizen from a copyright in his own country, when the litho- 
graphs could not be produced here? 

Mr. Maloomson. Not at all ; lithographs are not produced by the 
manufacturing lithographer goin^ to a city or town and setting up 
his lithographic plant in front oi a cathedral. The sketch made by 
the artist is taken into the factory, and there the color scheme is car- 
ried out, and there the process, which is referred to in this section, 
is performed. That sketch of the artist is a mere preliminary to the 
production of the litho^aph. 

The Chairman. I think that will come up for discussion later. 
We will now hear from Mr. Jenner. 

STATEHENT OF ME. WHLIAH ALLEN JENNEB, OF NEW YORK 

CITY, N. Y. 

Mr. Chairman and gentlemen- 



Mr. George H. Putnam. We will be pleased to learn what bodies 
he represents. 

The Chairman. Will you state to the reporter whom you repre- 
sent? 

Mr. Jenner. Mr. Chairman and gentlemen, if I may introduce 
myself I will say that I have no client. I bear the commission of no 
manufacturing interest. I am simply and only one of the people, 
and in that humble, but, I trust, respectable, relation to the suDJect I 
ask you for your patient consideration. 

Representative Currier. This is the first time they have appeared. 

Mr. Jenner. I can not help but feel that my clients, if I may term 
the people my clients, will receive your patient consideration, even 
if their advocate fails to deserve it. 

My attention, Mr. Chairman and gentlemen, was first attracted 
to this bill when it first emanated from the Librarian's office, and as 
I perused it in the course of what I may term professional curiosity, 
1 observed that it proposed to deprive me of the right of importing 
from England or France a foreign-made copy of foreign books. 

Subsequently I discovered other objections to the bill, from the 
people's point of view, and with your permission I will confine myself 
to those questions which I consider to be peculiarly related to the 
interests of the people, and first I will tafee up the subject which 
first attracted my attention. Every American citizen, from the very 
foundation of the government, now nearly a century and a quarter 
affo, has enjoyed and has exercised, to some extent, the liberty, for 
liberty it was — and I do not use the term privilege — of importing 
from foreign countries foreign-made copies of foreign authors works 
which attracted his interest or his curiosity. 

In 1891, when the then existing copyright statute was changed so 
as to give international protection, it was very properly changed so 
. as to restrict the privilege of importation of foreign books by indi- 
vidual citizens or oy libraries to two copies for use and not for sale. 
1 You know the reason for that restriction in respect to the number 
\ of copies was and that the intent of the law and the lawmakers was 
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to see to it that American labor should enjoy the privilege of manu- 
facturing the American edition of the book. 

But it has been stated here, and it has been stated elsewhere, that 
the privilege of importing a copy or two copies of a forei^ book 
was smuggled — ^that is not my term, but the term of the critic — into 
the act of 1891 ; that it was gotten in surreptitiously and at the last 
moment. It was so stated here in December a year ago, but was not 
stated in June. 

That is not in accordance with the fact. The fact was that the 
privilege of the importation was fully, thoroughly, and learnedly dis- 
cussed Ton^ before the final enactment of the bill. It was thoroughly 
understood, well considered, and advisedly incorporated into the act. 
It will give me great pleasure to furnish to the committee the volume 
and page of the Congressional Record where the debates are con- 
tained. 

The Chairman. I will ask you, at this point in your remarks, 
when you see a copy of them to make a reference to the pages of the 
Record to which you refer. 

Mr. Jenn£r. I will do so. I have the data in my pocket. 

Representative Sulzer. If the data is not too long and volu- 
minous, I think it would be a good idea to incorporate it in your re- 
marks. I do not mean now, but when you correct the stenographic 
notes. 

Mr. Jbnner. I will do so. I read the discussion, in part, only last 
week. 

Since 1891, there has been an importation, mainly from England, 
but no doubt from other countries not speaking the English language 
to a moderate extent, of foreign-made copies of forei^ authors' 
worka I do not know of any right more innocent than this exercised 
by the citizen, or of any act that is capable of less harm than the 
exercise of the right by an American citizen to write abroad to some 
dealer in London or elsewhere and say : '^ Please send me through the 
mail a copy of some foreign author's works, be he distinguished or be 
he obscure, nqt for the purpose of sale, but for the purpose of preser- 
vation and perusal in my own library." 

By your bills you concede to the Government the right to import 
ad libitum foreign books. You concede to libraries, to colleges, and 
to institutions of learning in great variety the right to import the 
foreign-made copy of a foreign author's books. You concede to 
returning foreign travelers the right to bring in as many copies of a 
foreign-made copy of a foreign author's work as they can possibly, 
bring in as personal baggage, and if they pay a duty of 25 per cent 
they can bring in a ton ; but you deny to the poor student, too poor to 
go abroad, you deny to the busy scholar, too busy to go abroad, the 
right to bring in, through the mail, what you allow to the Govern- 
ment, what you allow to the institutions, and what you allow to the 
returning traveler. 

I forbear to characterize that as class legislation. I simply ttppeai 
to reason. What is the Government but the people crowned i What 
do public libraries exist for except for the benefit, instruction, and 
promotion of virtue in the people? What are returninc travelers 
but a very considerable section of the people? Is not the private 
student, is not the busy scholar as much entitled to your consideration 
as any of these institutions or persons to whom you concede the privi- 
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lege? What is there in 'his situation or in his circumstances that 
should lead vou to deny to him a right which, in reason and common 
sense, should be enjoyed by him as by others, a right which from his 
situation, from his helplessness, from his capacity to use it wisely is 
one which ought to appeal especially to your lavor? 

Who is harmed by preserving to him this privilege? Not the 
American author? lou can not imagine how the interests of the 
American author are to be effected by the value of a hair, if you 
allow him to import a foreign-made copy of a foreign author's works. 

Representative Currier. You do not care to have the law framed 
so that you may import a foreign-bound book by an American 
author? 

Mr. Jenner. I do not care for that, sir. As a private citizen I do 
not care for that. It is a question which peculiarly affects the econ- 
omy and administration of public libraries, and 1 concede there is 
much to be said about it. 

Representative Currier. We leave that without restriction, so far 
as libraries are concerned. 

Mr. Jenner. I know you do. I am, personally, a book buyer, and 
as a book buyer I care nothing about it; but there are questions of 
economy on which there is much to be said on both sides. 

The foreign author is not injured. I think that under the inter- 
national copyright law we should be solicitous about the interests of 
the foreign author. His market is improved by that liberty of im- 
portation. 

But who is helped or benefited by the prohibition of importation ? 
You will smile, you will be amazed, when I undertake to describe the 

f)etty interests that, under high-sounding phrases and professions of 
ofty sentiment, are endeavoring to put a few hundred dollars into 
their own pockets. I have been a book buyer — my wife is in the 
audience, and she complains that I buy too many. I have got many 
thousanas of them, and if I had not sold a library twenty -five years 
ago I would have thousands more. I have got more than I shall ever 
read and more than I can make use of; «but I never bought one that I 
did not expect to read at the time I bought it, and I hope I will live 
to do it. I am not a dilettante in books. I am not what is called a 
faddist. The books which I want are books that are desirable ones 
and the possession of which every gentleman at this table would 
enjoy. But there are in the city of New York a few publishers, so 
few that you can count them on the fingers of a mutilated hand with- 
out including the thumb [applause]. 

Representative Legare. Can you give me names of some of them? 

Mr. Jenner. Do you insist? 

Mr. Leoarb. I would like to have them. 

Mr. Jenner. They are G. P. Putnam's Sons, Charles ScribneB!s 
Sons, and Dodd, Mead & Co. I would rather that should not go into 
the printed report if there is to be one. 

Mr. George H. Putnam. I do not see that it makes any difference 
so far as the firm of G. P. Putnam's Sons is concerned. 

Mr. Jenner. I am not consulting your feelings, sir. 

Now, Mr. Chairman, I want this committee to understand that I 
have absolutely no resentment. My relations with these publishers 
have been perfectly friendly. They have always treated me with all 
of the courtesy which I could possibly demand. I have no stored-iip 
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difference with them; but I condemn their public action, and I am 
frank enough, honest enough, independent enough to say so, in the 
interest of those who shall come after me. Their business is not ex- 
tensive as publishers of American authors' works. It would be in- 
vidious to guess what^ Their business is largely as jobbers of English 
books, and by that I mean that they are accustomed to import from 
England an edition of 100, 200, or 500 copies of an English author's 
works and print or have printed for them a title-page on which their 
own name appears as publisher. They call themselves the American 
publishers. 

Of course the right of the American citizen to import from abroad 
a ^nuine copy of the same book necessarily keeps down the price 
which they can charge for their books. For example, I can import, 
by order through a London dealer, such a book at the rate of about 
32 or 33 cents to the shilling; but if I go to them for a copy I have 
got to pay them at the rate of about 40 cents to the shilling. For my- 
self I do not care for the difference in price. What I want is a copy 
of the genuine work. I want it to come from the place where it was 
made, where it was written, where it was first published, and in the 
exact form in which it first came into the world. 

Representative Law. I would like to ask you if there are not many 
important instances in which the American edition is substantially 
different from the original foreign edition? 

Mr. Jenner. I was just coining to that. 

Representative Law. Will you name a few instances of that kind? 

* Mr, Jenner. I am going to do it better than by naming instances. 

There is another relation which these people have. Of course when 

they import this edition they make simply a dealer's profit. They 

make but a small profit. 

I have said that they were not publishers of American authors' 
works on a large scale. On that point it may be that I can be contra- 
dicted ; but I base that statement on this authority. For a number of 
weeks, beginning a vear ago, or six months ago, at different seasons of 
the year, I have taken the advertisements or the publishers whom I 
have named and I have checked up the English books and the books 
of American authors, with some or which I was familiar, and others 
of which I had never heard, and then I divided them into two parts. 
I found that their business for American authors is very small. 

That is the authority on which I made that statement. If the 
gentlemen of the committee approve of it, well and good. If you do 
not, I have only to say that 1 have taken the best means at my com- 
mand to ascertain a fact, which I want to state. 

Now, Mr. Law, it is their desire to print a cheap edition of the 
foreign work, and so forestall the market for the genuine work itself. 
I intend to miote to the committee a paragraph from an article en- 
titled "A publisher's defense," purporting to have been written by 
George Haven Putnam and printed in tlie Independent, a weekly 
magazine, in the issue of November 21, 1907. The trouble with Mr. 
Putnam is that he writes too much. 

Representative Suijser. '' Oh, that mine enemy would write a 
book.^' 

Mr. Jenner. He has written a book also. Now, Mr. Chairman, 
with your permission I am going to read this with some degree of 
deliberation because it answers Mr. Law's question so squarely and 
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bears so directly upon my argument, that I desire to have it appre- 
ciated. Of course it is written with that fluent expi*ession which is 
so attractive in Mr. Putnam's writing. He says : 

The book-buying public has also a direct business interest in the matter. 
There are many books Of which the publisher is prepared to undertake the 
production of American editions oniy when he can be assured of the control of 
the market that he has purchased. If such control can not be assured and the 
book is not undertaken in an edition suited for the special requirements of 
American readers, a large number of these readers fail to have knowledge 
of the existence of the book or to secure service from it The readers who 
have occasion to purchase their copies are obliged to take these in the traus- 
At Ian tic edition, which is, as a rule, not so well suited for American requlre- 
meuts and which is usually higher in price than an edition printed on this side. 

That is to say, Mr. Putnam, as spokesman for his association and 
trade, proposes to adapt an English book to suit the American taste, 
as he thinks, and then to tell the American student and scholar that 
he must take his adaptation or go without. For my part I do not 
care for Doctor Putnam's preparations. [Applause.] 

Representative Law. Under the provisions of this law, at least as 
they stand now, you could not get an original foreign edition, without 
going over to Europe after it. 

Mr. Jenner. I would not ssty that without a qualification, and I 
will now come to the qualification. I will endeavor to speak of that 
qualification with patience. All of my life I have enjoyed frankness. 
I do like things to be done aboveboard, and I do not like tricks. I 
have not much skill at them. The framers of this bill, and it was 
framed in the Librarian's office, put in these hoodwinking words, 
" They shall not be imported except under permission " — under the 
permission of the proprietor of the American copyright. The Gov- 
ernment, the college, the institution of learning, and the returning 
traveler are not obliged to get permission ; but the private citizen is 
required, by this law, to go to Mr. Putnam, if he is proprietor of the 
American copyright, and say to him : " Mr. Putnam, will you give 
me permission to import Lon^an's edition of Mr. Bryce's book on 
America ?'' He will reply, " ^ow , Mr. Jenner, I am getting out that 
book myself; my edition Tvill be ready in a few days, and while I 
have adapted it a bit, not much, you will have to wait for that." I 
say, " Please, Mr. Putnam, let me have the permission." And he 
replies, '' Well, if you want it so badly, give me $5 and I will give 
you the permission." [Laughter.] 

I do desire, in all seriousness, that the chairman and other members 
of this committee will not put us in that position. That is not a situa- 
tion in which I would want to be put ; but you have' legalized it and 
sanctioned it, under the authority of this Government. 

But what is the situation of the student, what is the situation of 
the scholar, what is the situation of the American citizen who feels 
tingling in his blood the spirit that tossed overboard the tea in Bos- 
ton Harbor, when you, by your law, compel him to submit to that 
humiliation. I say to you in all candor, and I say it in all earnest- 
ness, that you should take that out of the bill. Do not include in 
your bill a single word which w^ill make it possible for any American 
to degrade himself by soliciting that permission or by paying any 
amount, I care not how small it be, for the privilege of doing that 
which for a century and a quarter every American has had the right 
to do, and which you can not find a reason for depriving him of now. 
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Turn him into a smuggler, for in that character he would be more 
respectable than in the character of petitioner for the favor of doing 
that which he ou^ht to be able to do as a right. And so I say take 
that out of the bill. That would be my advice. 

Representative Leake. I agree with you, Mr. Jenner. 

Mr. Jenner. I thank you, sir. Now, I know I am taking too 
much time, but there is one other aspect of this question to which I 
want to refer, and that is the labor aspect of it; and it is an important 
one. I do not know whether there is any representative of laoor in- 
terested here ; but if thei-e is I want to say to him I do not want him 
to antagonize before these^ commit tees what I want, and I am going 
to give him a quid pro quo, and with the permission of the com- 
mittee I am going to expose a plot in this bill by which labor is being 
cheated. 

Representative Sulzer. That is very important. We would like 
to hear that. 

Mr. Jenner. I will do it,, sir. I pledge my word to do it. I do 
not want him to interfere with what is right in this bill in that 
lespect. I sim^y say to labor that labor is interested on my side of 
this (question. The amount of extra type set and the amount of extra 
printmg and binding that may be done, if you let me and a few others 
who may want to exercise the' right, import a copy for use and not for 
sale, is not going to put a thousandth part of a mill into the pocket 
of the labormg man, the typesetter, the printer, or the binder m this 
country. 

I have a note to refer to something Mr. Putnam said yesterday 
about your changing the law so as to permit him to get his books, 
such as he wants, bound abroad, in France or in Italy, because he has 
some rich clients or customers who like to have European binding. 
Therefore he says, " Let me have my books bound m France or 
Italy, but do not let the private scholar or student import a foreign- 
bound book." 

This bill presents a pervasive and svnthetic scheme for the profit 
of a few publishers at the expense oi the people. It proposes to 
legalize the right of the publishers and the booksellers to regulate 
the retail price during the copyright term. 

Representative CrRRiER. Do you mean section 44? 

Mr. Jenner. 1 refer to section 49. 

Representative Currier. I suppose you do knowj Mr. Jenner, that 
that appeared, in a more pronounced form, in section 34, which was 
in the bill as 1 reported it and which we afterwards discovered and 
cut out. 

Mr. Jenner. You did, sir. 

Representative Currier. And if you can convince this committee 
that there is anything in section 41 that will produce the same result, 
you need not be disturbed about its remaining. 

Mr. Jenner. I know that. 

Representative Currier. Pardon me for saying this; but I have 
the impression that the committee are unanimous on that proposition 
and that section 44 will either go out or be so changed as to meet your 
objections. 

Mr. Jenner. Then I will not waste a word upon it. 

The Chairman. I do not think it is necessary to discuss it, because 
the question has been thoroughly thrashed out in the committee of the 



126 REVISION OF COPYRIGHT LAWS. 

Senate, and I do not think there is a member of the Senate committee 
that does not realize the danger in that section. 

Representative Legare. Let him state his point, so as to get it in 
the record. 

Mr. Jenner. My point is that section 44 is absolutely unneceasarv 
and has no place m the bill, because the point has never been raised 
that the sale of a copyrighted painting had the slightest effect upon 
the copyright theretofore taken. They tell you that section 44 is for 
the purpose of enacting that rule of law. It is not necessary. It is 
always dangerous to enact a rule of law. You had better leave it in 
its present condition. I leave that point tj^ere. 

The bar association has suggested a certain modification which I 
think the chairman has received. 

The Chairman. The bar association recommendations are in the 
record. 

Mr. Jenner. As mv next point, I want to take up the proposition 
that this bill cheats Congress. Here is an assembly in this beautiful 
room, in what is perhaps one of the noblest library btiildings in the 
world. I believe you have here a million and a half of vohimes in 
this library, and I would be glad to have the Library of Congress the 
largest and the most complete to be found anywhere on the earth. 
You intend to contribute to its completion and to its perfectness by 
having copies of every copyrighted work on file here. 

Representative Currier. May I interrupt you just for an instant 
to state that I have become thoroughly dissatisfied with the pro- 
vision in my bill with reference to the deposit of copies, and I intend 
to offer an amendment in my committee which will provide that if 
the copies are not filed within so many days, without any demand 
or notice whatever, the copyright shall be forfeited. 

Mr. Jenner. Then it is unnecessary to say anything further about 
that. I was intending to show you how tlie scheme worked out, so 
that no publisher nee^ file any copies. 

Now let me call your attention to this point. You gentlemen 
would be disposed to think that it was a very small tax on the pub- 
lisher to be required to file or deposit in the Library in Washington 
two copies-of a copyrighted book; and that it was so small a matter 
that even a publisher would not object to it. 

I have here the Publishers' Circular of January 4, 1908, which I 
received from London a week ago. It gives a sketch of the proceed- 
ings and subjects which are to be discussed and provided for, so far 
as the International Congress of Publishers can do it, at Madrid 
next May, and this is the eleventh topic of discussion : " Abolition 
of legal deposits." The members of uiq International Congress of 
Publishers are going to discuss the abolition of the legal requirement 
to deposit a copy of a book and all other similar formalities for ob- 
taining a copyright. They ai*e going to discuss and devise some com- 
mon scheme by which they can get rid of giving away, as the price 
of a half a century of exclusive privilege, a copy of a book. 

I venture to say that Mr. George Haven Putnam will so as the 
American delegate to that convention, as he has gone heretofore, with 
all of his knowledge and all of his skill, to advocate such abolition. 

I would like now to say a word on the copyright term. I have 
no brief for any author. I am personally acquainted with many of 
them, and, to some extent, have the honor to enjoy their confidence. 
I know somewhat about their situation and their ix?lations. 
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There are certain inaccuracies and inconsistencies in this bill, cer- 
tain snares perhaps — no; that is not the proper word. The word 
" inc6nsistencies " will express it better. 

The bills, as they stand, give to the copyright taker a term for 
life and thirty years from the death of the last survivor, if there are 
joint parties. But you ^ve to the posthumous work only thirty years 
of protection, and you give to a work copyrighted by an employer or 
a corporation forty-two years. 

May I ask what is to prevent even a posthumous work or any other 
work from being copyrighted by a corporation, which you can organ- 
ize, if it is necessary, for $25 or less? 

Would it not then come to this, that every book thut is posthumous 
and every book that is written by a literary man will be copyrighted 
by a corporation so as to enjoy the forty-two years of protection, 
instead of thirty years, plus the term of his own life? Would there 
not be a constant temptation to resort to the subterfuge of copyright- 
ing in that corporate form, so as to enjoy the longer term ? 

The present term is twenty-eiffht years, with the privilege of re- 
newal oy the author or his family for fourteen more, making forty- 
two years in the aggregate. We have produced some masterpieces 
of literature in that time, and masterpieces have been produced with- 
out any time. 

But you are now taking away from the author that privilege of 
the fourteen years additional. It has been asserted here, and you 
have agreed, that 90 per cent of the books copyrighted do not enjoy 
the second term of fourteen years, I think that is more than likely 
to be an accurate estimate. But those that do are the bonanzas, un- 
expected, the booties that have fallen into the mouths of the pub- 
lishers unexpectedly, and why should not the author have the benefit 
of those fourteen years? Why should you not give him an oppor- 
tunity to make a new bargain with the md publiSier, or go to a new 
one? 

What is the answer to that? This is the answer that is given you : 
We liave got our plates, says the publisher, and this will leave our 
copies on our shelves. They will oe of no use to us, if, at the end 
of twenty-eight years, the author can say to us I am going to some 
one else. I oelieve that if there was ever more thorough humbug 
than that uttered in the hearing of distinguished men, it has never 
come to my knowledge. You may go through the book markets of 
New York and through the big stores and look for books still on 
sale that were printed first twenty-eight years ago. Look at their 
advertisements m the newspapers for books that were first printed 
ten or twelve or fifteen or twenty years ago, and you will find that 
there has been a new edition of the works of such an author printed 
from new plates and new type, AMiy, a book that needs to go into 
its second term is set up over again. 

What consideration ought you to have for the publisher, in order 
to preserve to him the value of the type metal in his old battered 
plates that have been paid for by the author over and over again, 
as compared with the necessity that the author or his children may 
be under, when the time to exercise that fourteen-year privilege comes 
about? I would say to you, gentlemen, that if you want to extend 
the author's term, do it. I would be glad to see the author's term 
extended. If he wants a third term of fourteen years, I would give 
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it to him. We owe much to authors; but we do not owe anything 
to our publishers. The publisher has no right in morals or in law 
to mix nimself up with the question. He is paid for what he does. 
If that second or third term is worth anything, he has been paid for 
his plates over and over again. 

I would cut out that provision. I wotfld rather leave the law as 
it is, or I would make that second term longer, or I would provide 
for still another term, or I would give a fixed term for every book 
copyrighted by the author, by the publisher, by a corporation or by 
fin employer, and let everv book take its chances within those limits. 

The Chairman. I would like to ask you a question. Would not 
the publisher, if 'a third term were given, make a contract with the 
author stipulating that not only was he to have control of the publi- 
cation for the first twenty-eight years, but that he should control it, 
and the right to publish it, under the original contract for the 
fourteen-year extension period and if we give another extension 
of fourteen years, then for the second fourteen-year period ? 

Mr. Jenner. It is never done, and I have some doubt about whether 
it legally could be done. But I should be glad to see that so provided 
for that it could not be done under the law. 

Representative Law. Then put it in the bill itself. 

Mr. Jenner. Put it in the bill itself, and say that it cannot be done, 
so that the author is certain to have that extension as a provision for 
his age or a provision for his widow and his children. [Applause.] 

The Chairman. It is now ten minutes past 12 and there is very 
important business to be attended to by the members of the com- 
mittee in both Houses of Congress. The committee will now adjourn 
until 8 o'clock to-night. 

Mr. George H. Putnam. I would not of course want my conven- 
ience to interfere in any wav with the convenience of the committee, 
which has be«n so courteous to us. But there are certain matter I 
want you to have an opportunity to fairly consider, and I want you 
to have an opportunity to analyze certain statements that have been 
presented to you. 

The Chairman. You shall be heard to-night, Mr. Putnam. 

The committee thereupon took a recess until 8 o'clock p. m. 

EVENING SESSION : ' 

The committee met at 8 p. m. 

The Chairman. I wish to call attention to the fact that before ad- 
journment this evening we wish all questions outside of the music 
question disposed of, and therefore I shall ask that gentleman who 
may speak from this time on will speak to the subject-matter, and in 
as few words as possible, and I may also add that if any speaker ob- 
jects to being interrupted in any way, I, as presiding officer, shall 
strictly enforce his wishes in this regard. 

STATEMENT OF MB. EDMOND E. WISE. 

Mr. Wise. Mr. Chairman and gentlemen, in accordance with the 
suggestion of the chairman, I shall limit myself to a very brief state- 
ment of the points I wish to call to the attention of the committee. 
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I shall preface my remarks with the statement that I represent no 
interests. I have no retainer. I am here partially from a selfish 
motive, and partially from a desire to assist the conmiittee in what 
they have expressed to be their wish, to eliminate from the bill as it 
now stands certain features which they have intimated at the hearing 
this morning they consider objectionable. One of these is the control 
of the retailprice by the owner of the copyright. I am not going to 
waste any time upon the subject of the propriety of granting a copy- 
right owner any such power, but I wish to point out to the committee 
that the power to control that retail price by virtue of a copyright 
bill appears to be in the proposed bill m its present form to a greater, 
degree than in the present oill. The word I object to is the word 
'* vend " in the statute as it now stands, and as it is in the new bill in 
the very first sentence. 

Representative Currieb. Has not that been in every bill we have 
had, up to the present time ? 

Mr. Wise. Unquestionablv it has, sir ; that is the proper place for 
it; but there is one saving clause in the present bill as in every other; 
that is, that the right to vend is limitea in our present law ; it is de- 
fined. 

In the section of the law as it stands to-day there is a statement 
that no person without the consent of the owner of the copyright, duly 
authorized, in the presence of two witnesses, shall print, publish, or 
import any portion of a copyrighted work, or sell the same, knowing 
that that copy is wrongfully printed or wrongfully imported, and a 
person doing so is held liable to damages. 

Representative Currier. If it is a piratical edition, why not ? 

Mr. Wise. I have no objection to that. That is why I represent 
people who have for six vears been struggling against that law, while 
an authorized edition sold by the publisher to the wholesaler and by 
him to us is claimed to be within the copyright law. 

Representative Currier. And yet you have received complete pro- 
tection from the courts, have you not ? 

Mr. Wise. No, sir; we have not. AVe are to-day before the Supreme 
Court of the United States, where the question is not yet decided. 

Representative Currier. Every decision rendered has been in your 
favor ? 

Mr. Wise, On the question of copyright pure and simple the deci- 
sion has been in our favor. But the point 1 wish to call attention to 
now is 

Representative Currier. Will you call attention to the sections you 
object to, if more than one ? 

Mr. Wise. I am now calling attention to section 4964. 

Representative Currier. Section 4952 is the present law, ir you 
mean the present law. 

Mr. Wise. 4964 is the section that imposes the penalty for violation, 
and 4970 is that which gives a court of equity the general power to re- 
strain by injunction. 

Representative Currier. What is the section that qualifies the 
word *' vend " as found in all copyright laws? 

Mr. Wise. There is none. 

Representative Currier. What have we omitted that would qualify 
the word '^vend?" 
39207—08 9 
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Mr. Wise. You have omitted a section which should define the word 
" vend." I have no objection to the wording of the bill at all if there 
is to be a «ection somewhere in the bill which will not make a man 
who sells a duly authorized copy liable to severe penalties for selling 
at less than other copies. I have pointed out this particular wording 
because I think the committee's attention has not been called to it. 

Eepresentative Currier. It has not been called to it. 

The Chairman. Mv attention was not called to it. One reason 
why I notified you, Mr. Wise, to appear before the joint committee 
was that you might call the committee's attention to this point and 
whatever else you thought proper. 

Representative Currier. Will you formulate an amendment which 
will take care of the point ? 

Mr. Wise. I am satisfied witli the present law — taking it right into 
the statute. The English law says what an infringement is. 

Representative Currier. Suppose you should not prevail in your 
case oefore the Supreme Court s 

Mr. Wise. I come here to the committee for relief, and I ask the 
committee to put into this proposed act such unmistakable language 
as that no court in the future will be in such a quandary as has 
been the case heretofore. 

Representative Legare. Why not formulate an amendment to cover 
the needs? 

Representative Currier. I would suggest that you formulate a 
section and make the matter clear. 

Mr. Wise. I shall be glad to do so if you will give me a little time. 

The Chairman. You may reserve the right to formulate the pro- 
posed amendment and we will incorporate it in your remarks. 

Representative Currier. Can you cite the English law which you 
say is satisfactory? 

Mr. Wise. I can give you an extract from the section. 

Representative Currier. If you can cite the section we shall be 
glad to have it. 

Mr. Wise. I refer to section 2 of the copyright law of 1842, a por- 
tion of which reads as follows: 

" The word ' copyright ' shall be construed to mean the sole and 
exclusive liberty of printing or otherwise multipyling copies of any 
subject to which the said word is herein applied." 

Sections 15 and 17 expressly define what shall be an infringement, 
and I submit that an act which imposes such severe penalties as the 
proposed legislation should define and specify with great care what is 
an infringement 

Representative Currier. We hesitate to eliminate a word like the 
word " vend." which has appeared in all the copyright laws of the 
country. Oi course, ^ou know that the phraseology was very diflfer- 
ent in the first wording of the bill and that the committee cut that 
.out and used the phraseology which has l)een used in every copyright 
bill that has ever passed Congress. Is it your suggestion that the 
word " vend " be talcen out of the law ? 

Mr. Wise. No ; but that the word be so limited and circumscribed 
that the man who sells an unauthorized copy shall not be punished 
as a pirate. 

There is another point which has been claimed — it is not in the bill, 
but it has been claimed — ^your attention has never been called to it. 
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The association of publishers and booksellers has made the claim, 
and unfortunately it hlis been sustained by the courts, and I am quite 
convinced that the mere statement of that propositon will prove 
abhorrent to all the gentlemen of this committee ; that is, that the 
owner of a copyright — the owner of a patent — because he has received 
a grant of monopoly from the Government has thereby also received 
a grant of power to combine with the owner of every other patent or 
copyright in the United States, separate and distinct, and by reason 
of the grant of monopoly he has become emancipated from the laws 
that govern trusts or combinations in restraint of trade. In the great 
State of New York Chief Judge Parker, of the court of appeals, has 
laid down the law which I hope will never be sustained, and which 
1 think is erroneous, that the combination of the American Publish- 
ers' Association is illegal so far as it covers uncopyrighted books, but 
is legal as to copyrighted books. Was there ever a more monstrous 
decision ? 

Representative Currier. I understand this is the fact: That all 
the copyright owners of this country may combine in one great trust 
and that that can not be reached by any of the laws against trusts. 

Mr. Wise. Yes; I think it is even greater than that. If I can 
have the attention of the committee, I can state the facts in the case 
which was decided in the Supreme Court last May, and which I am 
appealing now, where we sued the trusts on this question. It was 
held illegal, but the court said, " You can not get damages as f^) copy- 
righted books." In other words, they say, ''^You can not bay any 
b<x)ks in the markets of the United States if the owners of the copy- 
rights have combined. You are outlaws, and not only are you out- 
laws, but any man who sells to you is an outlaw." 

I think there should be a provision in this law which will correct 
that. Judge Lacombe, of the United States court, has stricken out 
our answer, which set up the monopoly of the combination. He said 
it was impertinent ; that it had nothing to do with the issues. 

Scribners brought an action against us to restrain Macy & Co. 
from selling at a figure less than the figure they fixed. We set up, 
first, that mey did not have the power under the copyright law to 
bring an action against us, and, secondly, that if they did have it, 
they had combined for the purpose of controlling the trade in copy- 
right books and that that combination was illegal. 

Kepresentative Washburn. What is the citation? 

Mr. Wise. That was in Scribners against Straus. I doubt if it is 
-found in the reports. It was on a motion to strike out the pleadings 
as impertinent. 

Eepresentative Washburn. That case has been appealed? 

Mr. Wise. Not that particular portion of it. The main question 
has been appealed ; that is, the question whether the rule which Scrib- 
ners adopted was in itself enforceable by virtue of the copyright law 
as against us. 

Representative Washburn. What proposition would you 'like to 
incorporate in this bill touching that matter? 

Mr. Wise. I would like a provision in this bill to the effect that 
nothing therein contained shall be construed as giving the owner 
of a copyright the right to enter into any combination in restraint of 
trade or in violation of the State or Federal anti-trust laws. 
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Representative Washburn. Those are two entirely distinct propo- 
sitions — absolutely distinct. 

Mr. Wise. They are to a certain extent. I tried to formulate my 
whole proposition as rapidly as possible at your suggestion. I have 
no amendment to offer except that I wanted to call the attention of 
the committee to the fact that that power, which I do not think exists, 
has been granted by judicial interpretation. I do not think that any 
Congress had ever thought that their grant of monopoly would be 
extended to such limits as it has been extended to. 

Representative Washbirn. Are you of the opinion that this same 
limitation ought to obtain in gi'aiits of patents? 

Mr. Wise. ^lost assuredly. I think that, as Mr. Justice White on 
the argument in this case has said, no man in this land of ours should 
be endowed with what the circuit court of appeals said — ^that in his 
domain the owner of a patent is a Czar, with autocratic powers, with 
the right to exclude whom he will, in the manner he will. I think 
that Justice White spoke for his associates when he said that that 
court would never subscribe to any such doctrine. I do not think 
the doctrine will find the support of that court. 

Representative Legare. Will you prepare. that amendment and 
bring it in at some time ? 

Mr. Wise. I will do so. I would like to have at least a day. 

Representative Currier. You may have two or three days. The 
recoi'd will not be made up very hurriedly. 

The Chairman. Any time within a week. 

Mr. Wise. There is a minor point to which I wish to call the at- 
tention of the conmiittee; that is the second section of the statute, 
which is in the second section of this bill also. 

Representative Legare. Which bill? 

Mr. Wise. Senate bill 2499— 

Tlint nothing in this act shall be construed to annul or limit the right of an 
author or i)roi)rletor of an unpul)llshed work, at common law or in equity, to 
prevent the copying, publication, or use of such unpublished work without his 
consent and to obtain damages therefor. 

I would like to say that the rights of an author before publication 
are not under Federal jurisdiction as matter of rule. They are mat- 
ter of State jurisdiction and interpretation. Each State has adopted 
different views, or many States have, as to what those rights are. 
But as the bill now stands, with this section included, there is one 
important point which is omitted which might give to copyright 
owners the very rights which you gentlemen seek to deny — by reason 
of the author's rights in an unpublished work. An important ques- 
tion is, what is an unpublished work? The Jewelers' Association of 
New York issued a trade directory annually. They made applica- 
tion for copyright, but did not complete it. They then applied for 
an injunction against a rival concern on the ground that they had 
not published the book, but only leased it to their several members. 
Afterwards they took the position that when they deposited the work 
with the Librarian of Congress the deposit constituted a publication 
at common law and that by reason of that deposit they had aban- 
doned their common-law rights. 

There is no principle more firmly established than that when copy- 
right is secured it is in exchange for something that the author had 
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before, and he must abandon that in order to secure his copyright 
under the statute. Under this bill, unaccompanied bv some means 
of stating that the attempt to secure copyright would be tantamount 
to publication at common law, there may be danger that there are 
two parallel lines that an owner of copyright may follow ; because 
I think, although not quite sure, that there is no definition in this 
bill of the words " publish at common law." 

Representative Currier. I think we have left that entirely to the 
courts. 

Mr. Wise. But State courts have decided that the publication is by 
filing a copy. So there the rights are preserved. 

In this bill, as I understand it, as it now reads, there is no necessity 
for filing until demand is made and it may never be made. 

Representative Currier. I have an impression that that will not 
be the form of the bill when it gets out. 

Mr. Wise. The amendment which I have in mind is, I think, an 
important one, and would control probably the sale of books. I think 
some one, perhaps Mr. Fuller, has mentioned the matter before the 
committee. Jly idea is that it should be as near as possible to that 
section of the statute which imposes the penalty for infringement. 
The grant is in section 1, and the other provision is hidden away in 
action 44. There are 43 sections between. 

ADDITIONAL STATEMENT OF MB. OEOBOE HAVEN PUTNAM. 

Mr. Putnam, ifr. Chairman and gentlemen of the committee, a 
gentleman on the other side spoke for over an hour this morning 
and went all over a large range of territory, from his idea of liberty 
to the business done by Putnam's Sons. There are certain things 
which I think tend to confuse the judgment and action of this com- 
mittee. 

The gentleman who spoke this morning began by laying claim to be 
the representative of the general public; the implication being that 
he was the only one here who did not represent some special interest 
and that the g:eneral public required him to appear in its defense. 
I think that it is an indignity to you gentlemen, because you are here 
as a court representing the general public, and I think their interests 
are perfectly safe in your hands. That gentleman gave prominence 
to the importance of securing for the people liberty of action. 
Lil)ertv of action to do what? 

With all possible allowance for the exuberance of oratory I point 
out that there are various kinds of liberty, and that some of them are 
not conducive to justice or to the interests of the community. Mr. 
Ogilvie thought he was entitled to liberty of action when he under- 
took to appropriate matter which had been put together with great 
labor by the Messrs. Merriam and that it was an infringement on his 
liberty not to be allowed to appropriate that matter. The Supreme 
Court held that that was a libertv of action that was undesirable for 
any citizen or for the interests of the public. 

We want liberty, but liberty under the law^ a liberty which does not 
involve action by any citizen that brings injustice on another citizen. 
That speaker said very frankly that he was speaking on his individual 
judgment. I remind you gentlemen that in the deliberations had in 
the hearings before your committee, and in the conferences, which, 
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^nore or less informal as they were, were intended to sift, for your 
action, the suggestions about the proposed law, we had such distin- 
guished jurists as Mr. Steuart, Mr. Fuller, and Mr. Wetmore — ^the 
latter a partner of Mr. Jenner — ^and the law as it stands had the 
approval of those gentlemen. 

The Librarian of Congress. I beg leave to apologize for inter- 
rupting, but I have seen a letter from Mr. Edmund Wetmore, chair- 
man of the bar committee, in which he said that as to the individual's 
right of importation, Mr. Jenner was to make some statement to the 
committee and that Mr. Wetmore left that to Mr. Jenner. So that it 
is not accurate to say that Mr. Wetmore approved of those provisions. 
It is not at all fair to Mr. Jenner to have liim indicated as approving 
of this measure. The bar committees were advisory committees on 
questions of law. 

Mr. Jenner. I will also state that Mr. Fuller coincides entirely 
with the views I expressed this morning. I have his assurances to 
that effect, given only day before yesterday. 

Doctor Steiner. I talked with Mr. Steuart, and from his conversa- 
tion I did not understand his views to be as now stated. 

Mr. George Haven Putnam. I did not know anjrthing of these 
matters. I point out that the action before this committee, of calling 
into q^uestion what I should denominate the elementary principles oi 
copyright, comes late. More or less informal conferences were held 
two or three years back for a sifting of the different views ; for a con- 
sensus of opinion; and while it is true that the representatives of 
thirty-odd bodies called to those conferences were interested in main- 
taining and securing copyrights, it is also true that any representa- 
tives desiring to belieard there in opposition to principles of copy- 
right were heard very freely. And further I recall to you that 
fourteen months ago, at the preliminary hearing, when this bill was 
in a more or less formative shape and when it was your desire, of 
course, to have the work advanced to final action, there was then 
opportunity to present views in regard to this particular provision 
and it would have been a great saving of time to discuss them then. 

Representative Currier. Did anybody except those having an in- 
terest in copyrights have notice of those conferences ? 

Mr. George Haven Putnam. I understand that the matter and 
the deliberations were referred to very largely in the public press; 
that various individual requests were receivea and that individuals 
did attend the gatherings in New York and elsewhere; and a great 
many opinions were received^ digested, and considered. There was 
a little loss of time in bringing to bear a proposition which in my 
judgment has to do with the elementary principles of copyright. 

What I advocate is in line with every copyright law which has 
ever been considered or enacted in this country. A proper copyright 
law should give to the producer an exclusive right to publish, vend, 
and control a certain article. 

It is true that there would be certain inconveniences connected with 
such control. You may call it a monopolv, if you will. It is also 
true that from 1783, the time of Noah Wetster and his work, it has 
been held throughout the country that it is to the interest of the 
community as a whole to encourage the production of literature and 
art, and it has been decided that that encouragement of literature and 
art could be secured only by giving to the producer and his assign 
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the control of that which he has produced. If the same control is 
not given to the assign as is given to the producer, the producer can 
not get from the assign the full value which he should obtain. 

Representative Currier. All copyright legislation under the Con- 
stitution must proceed upon the ground that it is for the public 
welfare. 

Mr. George Haven Putnam. Assuredly. 

Representative Currier. It is not primarily for the benefit of the 
producer. 

Mr. George Haven Putnam. For the general welfare. I simply 
point out to you that that encouragement to the producer and that the 
advantage, which you point out, to the community, can not be secured 
unless you carry out in good faith and consistently throughout your 
statutes the purpose of these words, " exchisive control." 

The speaker this morning spoke of the attempt to take away from 
him and from other individuals a right that they have enjoyed for 
more than a century. I point out to the committee that that was a dis- 
ingenuous statement. Up to 1891 there was no right to import into 
this country, under the law, any copyrighted book. What we are 
talking of to-day is the consistency, propriety, and desirability, in 
the interests of the community, of leaving the control of the copy- 
right where it is vested in the law. All that happened in 1891 was 
that the range of copyright was widened, that we then decided to 
come within the boundary of copyrig:ht, and determined to secure 
for American workers, authors, and artists the right to get reciprocity 
between this country and foreign countries. 

Representative Currier. Before 1891 we did not issue such copy- 
rights, did we? So that the books that Mr. Jenner desires to import 
could be brought in very freely, because they were not copyrighted 
here at all. 

Mr. George Haven Putnam. But it was decided up to 1891 that 
copyright books of foreign authors and artists should be put on the 
same plane as American books. There was no purpose of separating 
in any way the rights of authors of books originating abroad from 
those of authors of books originating here. The intention was to do 
here what was already done in Europe — put all books on the same 
basis; that if we granted copyright, we granted copyright. Any 
other plan would not carry out the intention of the law. 

Mr. Jenner spoke as if copyrighted books, for one hundred years, 
could be brought into this country. Up to 1891 in every other 
country there was exclusive control. In no other country has there 
been anything done to undermine that control of the publisher. • 

The bill as you are now asked to pass it will still present certain 
inconsistencies, due to inevitable requirements, but we do desire that 
the inconsistencies shall be diminished and not added to. 

You have acted, and we think very wisely and considerately, in 
the matter of increasing the term of American copyright in your pro- 
posed statute. So that it is brought into line with the terms in 
Germany and the proposed law of Great Britain. Authors and pub- 
lishers alike would attach more importance to security of tenure than 
to extension of tenure. The only simple way is, so far as control is 
concerned, to leave the control where it belongs. 

Representative Currier. I understood you to say a moment ago 
that you did not want any change from the conditions existing' prior 
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to 1891. Now, if we should provide in this law that a foreign edition 
of a book by a f oreim author might be imported as Mr. Jeniier sug- 
gests, does not that leave the condition of affairs just as it was prior 
to 1891? We do not allow importation into this country of copy- 
righted editions of an American author, but prior to 1891 could they 
not bring in a shipload of them ? 

Mr. George Haven Putnam. Because they were not copyrighted 
books. I merely pointed out that, as prior to 1891, copyright should 
not be restricted by political boundaries, but foreign authors should 
have rights. 

Representative Currier. I understand you to say that you would 
be satisfied with the conditions prevailing prior to 1891? 

Mr. George Haven Putnam. Yes; if you will allow me to pre- 
scribe some modifications. 

Now, I come back to the matter of the assign. He is a citizen of the 
United States; he is usually a publisher; he is the manufacturer in 
the United States. In carrying out his undertaking and his business 
here he employs a larger or smaller number of working people in the 
United States. 

I have had occasion frequently to differ very largely from my 
friend, Mr. Sullivan. He believes that it is essential for the purposes 
of those whom he represents that these restrictions should be imposed. 
His views having been accepted by the Government, they are accepted 
by us, of course. Mr. Sullivan understands that though we differ 
With him, we carry out loyally whatever has been arranged. 

He will be in accord with me on this: The restrictions are 4i 
burden upon copyrights. If you put that burden on the top of copy- 
right, you undermine, at the bottom, a part of the value of copy- 
right. By leaving an open door for the importation of copyrighted 
books you lessen still further the value of that copyrighted property. 

It seems to me that that would be an inconsistency of a serious kind. 
Just in so far as books manufactured are printed here by the use of 
American printers, just in so far as, instead of employing American 
printers, which is the purpose of your law, in so far as they are re- 
placed by books imported from the other side, the second inconsist- 
ency comes to bear. You make a restriction on manufacture, and 
then do not carry it out. If we do arrange it, we ought to have at 
least the advantage of its carrying out. 

We are publishing a history ot English literature. It is an im- 
portant work for American readers and the public. We send our 
travelers around the country, and they show that book to large num- 
bers of people. I have paid a large sum for the American copyright 
of that work — ^a sum which ought justly to entitle the assign of the 
work to the results of his labor. That book comes here to ttiis coun- 
try, and just in so far as it comes in the property control, the manu- 
facturing interest, is supposed to. be cared for; just in so far as those 
two" thin^ are set at naught, the enterprise of American publishers 
will be discouraged. It is for us, who know, to state this, not becau^ 
we have authority, but because we have direct knowledge. I say it 
will discourage very seriously, and will to a large extent prevent 
investment by American publishers — ^the buying of a market that we 
are not Sllowed to own after we have bought it. 

In his presentation Mr. Jenner described at some length the im- 
portation of books from England or elsewhere, 250 or other number 
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of copies. Now, he was either forgetful or disingenuous in not bear- 
ing in mind that the imported edition has nothing whatever to do 
with what is concerned here. That was an irrelevant example of the 
wickedness of the importing publishers. It leaves him still free to 
do whatever he chooses on the other side. 

The provision now in question which he desires to have restored is 
a distinction of class. The individual citizen in this country who 
happens to have a bank account in London can import his work by 
mail. He belongs to a small group, though it may be an increasing 
group. The English publisher is coming into the American market 
more and more. 

One reason why there has been so great desire to import by mail 
is because a large proportion of the hooks coming in in that way do 
not pay duty. I admit that that is an advantage to the individual 
importer who has a bank account in London. 

Representative Currier. But the individual importer has to pay 
duty on his books? 

Mr. George Haven Putnam. But many of them do not pay. 

Representative Currier. Still, they are dutiable. 

Mr. George Haven Putnam. The duties are not paid. 

Mr. Jenner. The duties are imposed. 

Mr. George Haven Putnam, rfumbers of copies coming in by 
way of Canada do not pay duty. 

Representative Currier. Having been in the customs service my- 
self, I will say that a customs official is detailed to go to the post- 
office every morning and po over the matter with the postmaster 
to see what is dutible. It is not left to the post-office officials at j»ll, 
but to the trained customs officers. 

Mr. George Haven Putnam. That is the fact, undoubtedly, in 
manv post-offices, but there are a large number of post-offices in ^he 
United States. 

The Chairman. You have had twenty-eight minutes' time- 
Mr. George Ha\ten Putnam. I did want to say something about 
a matter presented this morning. 

The Chairman. If you will present it in writing, it will ho just 
as well. It is now 9 o'clock. 

Mr. George Haven Putnam. I see the difficulty. I wau afraid 
that that would be the case, if these various charges and questions 
were left to so late an hour. 

I point out t© Mr. Currier that as the matter stands it is in favor 
of the English dealer. I say that an arrangement under whicli the 
American bookseller has to pay the duty on a book as it comeis in, 
and has to do the advertising of the book in this country, and has to 

ErestMit it to the possible buyers here, and then let the advantage of 
is services and his outlay go for the benefit of the foreigner — such 
an arrangement is not just to the American citizen. 

We are asking here for a law that we should trust would have a 
permanent interest — ^a permanent copyright law. It should be a law 
that would form a precedent for future legislation. I contend that 
it is esentially important that the provisions of this law should be 
in accordance with justice in the nrst place, with copyright in the 
second place, with justice to the American citizen, and with equal 
justice all round, not more in favor of one class than another. I do 
contesul that the provision which, I repeat, was put into the law of 
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1891, which we had been discussing for five years — that provision was 
not analyzed, though the purpose of the five years' consideration was 
that all provisions and suggestions should be analyzed. We never 
had an opportunity of considering that provision. That provision 
CAine out with the law, to our ^eat surprise. So I say that that 
should not be considered a precedent I say that that provision was 
ill-advised and that thei'e is no clause in it which prevents the im- 
portation to-day of unauthorized productions. I had a printed list 
m my hand the other day here which included a recommendation to 
buy Wallace's Ben Hur in a pirated edition on the other side. 

Representative Currier. You know that the committee do not de- 
sire to admit piratical editions. 

Mr. George Haven Putnam. Most assuredly you do not intend to 
do that But when books come in by mail, as they often do, no post- 
master is authorized to define a pirated edition. 

Representative Currier. It is not the postmaster who passes on it, 
but a trained customs officer. 

Mr. George Haven Putnam. But a customs officer can not detect 
a pirated European edition of a book from the other side. If a man 
should want to import an English edition of, say, Irving's works, a 
bookseller is applied to, and he writes to the proper party, and there 
is no difficulty in getting the work. 

With the door thrown wide open, with everyone having a right to 
import two copies each week, fifty-two weeks in each year, you take 
away the reciprocity provisions of the law under which we give to 
the foreign book exactly the same status as to the home book. 

The Chairman. I desire the record to show that I received a letter 
from the Secretary of State inclosing a copy of a letter from the 
American commissioners appointed to consider the relations between 
the United States and Germany regarding the arrangements of the 
two countries for the reciprocal protection of works of literature and 
art, and the modifications thereof which Germany would rc^rd of 
value. A few days after receipt of the letter, I addressed a fetter to 
the Secretary of State stating that his letter had been received and 
notifying him of these hearings, and expressing the hope that he would 
have some one present to represent the American commissioners and 
the committee would be pleased to consider whatever recommenda- 
tions were made. The Secretary of State notified me that my letter 
had been referred to the American commissioners for consideration. 
I also notified Mr. North, one of the American commissioners, of the 
time of these hearings, and I was advised that they would have a rep- 
resentative here to speak on the subject-matter of the letter from the 
Secretary of State. I should like to ask if the gentleman is present 
here now to speak in behalf of the American commissioners appointed 
to consider the commercial relations between Germany and the 
United States. 

(No response.) 

STATEMENT OF MB. C. P. MONTOOMEBY, OF THE UNITED STATES 
TREASUBY DEPARTMENT. 

The Chairman. Mr. Montgomery, of the Treasury Department, 
wishes to make a statement. 

(To Mr. Montgomery.) You may state your full name and your 
occupation. 
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Mr. Montgomery. I am assistant chief of the customs division in 
the Treasury Department. I should like, Mr. Chairman, to say, in 
answer to Mr. Putnaiy, that all these books of which he speaks, that 
are imported through the mails, pay duty. We have very elaborate 
regulations on the subject and follow them very closely, *and I repeat 
I am perfectly satisfied that all these books pay duty. 

STATEKENT OF MB. THOIKAS NELSON PAGE. 

The Chaikman. You have ten minutes, Mr. Page, in which to pre- 
sent your views. 

Mr. Page. Mr. Chairman and gentlemen of the committee, I sup- 
pose ten minutes might be considered a very limited time for those 
who represent the obscure authors, who are those whom I represent. 

The Chairman. It is a very limited time, undoubtedly, but it is the 
best we have been able to arrange for in view of all the circumstances. 

Mr. Page. I wish to say at the outset, Mr. Chairman and gentlemen, 
that this bill seems to me, as an author, to be an exceedingly complete 
one, and to cover the ground in an admirable way, so much more com- 
plete than I could possibly devise that I regard it with the greatest 
possible respect. 

What I have to say will be as to a few points in connection with the 
bill, though it is possible that you gentlemen may already have given 
consideration to those points. 

In section 25 of the bill (S. 2499) you say: 

Section 26. That the copyright secured by this act shaU endure: (a) In the 
case of any posthumous work, for thirty years from the date of tirnt publication; 
(b) In the case of any periodical or other composite work or of any work 
copyrighted by a corporate body or by an employer for whom such work is 
made for hire, for forty-two years from the date of first publication; (c) In the 
case of any work not srieclfied In sub-sections (a) and (b) of this section, for 
the remainder of the lifetime of the author after first publication, and for 
thirty years after his death, or if a work by joint authors, until thirty years 
after the death of the last survivor of them. 

The matter of an extension of copyright for longer than thirty 
years was, I think, considered at the time of the conference two years 
ago, and so I will not speak of it now. 

I observe, however, that joint authors are to have copyright for 
thirtv years after the death of the last survivor of them. It seems to 
me tliat that might be improved a little bit, because it would tend 
rather to make persons disingenuous. They might get some one to 
unite with them to the extent of a few lines, and let the work go out 
as a matter of joint authorship. 

The Chairman. I will say, Mr. Page, that that criticism has been 
made by others; in fact, I have heard it made by many people, and 
yet I have thought this about it: Would it justify any author to have 
some person younger than himself write a few lines in the book for 
the purpose merely of an extension of the copyright as provided in 
this subsection (c) ? Do ^vou think that the disadvantages of having 
another person interested in the copyright, the complications that may 
arise through his death and through family disagreements, would 
more than offset what advantage an author would receive from resort- 
ing to that plan ? 

Mr. Page. I think it might. I simply called attention to it be- 
cause it might leave the author at a disadvantage. 
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Representative Legare. He might do it with his son. 

Mr. Page. Or his grandson. 

Representative Currier. I do not think that the average man would 
take much ijjteriest in what was doing thirty years after his death. 

Mr. Page. Only that copyright after his Seath is a provision for his 
heirs, his children, and grahdcnildren. However, I leave that consid- 
eration to you gentlemen. 

I observe that in section 27, on page 15, at line 8, a provision that 
copyright might be extended, renewed, under proper conditions by 
the widow or children of an author. It might be that a man might 
have sisters or some other female relatives dependent upon him whom 
he has supported all his life, and they might lose all the profits of his 
work. \ et they might be members of his family quite as much as if 
they were his children. I submit that for the consideration of you 
gentlemen. 

Representative Law. How would you suggest that that be ar- 
ranged? 

Mr. Page. He might leave it by will, I should think. 

Senator Brandegeb. To his legal representative? 

Mr. Page. Yes. 

Representative Currier. A Member of Congress spoke to^me about 
the case of Frank Stockton. Some of his books copyrighted for twen- 
ty-eight years are just about running out. He had a brother whom he 
provided for in his lifetime, but that brother can not get any benefit 
of the copyright. 

Mr. Page. It seems to me it ought to be extended to him. I have in 
mind the case of Mrs. Ritchie, Thackeray's daughter. After her 
father's death, she, owing to some complications which rendered her 
uncertain as to what her rights might be, sold the complete copyright 
in all his works for £5,000, as I understand, and I suppose that fifty 
times that sum would have been a reasonable value for it. In order 
to get some advantage from his work, she afterwards edited an edition 
of them, which was brought out by Harper & Bros., on this side, she 
writing an introduction to each volume, so arranged as to comply with 
his request that no biography should be written of him. Unfor- 
tunately the print of these sketches is so small that men of my time 
of life can get no advantage from them. 

I come now to the question of the importation of prints, which was 
under discussion this morning. I wish to say that I represent onlv 
the author; and, may I say in the presence of my distinguished friend, 
Mr. Jenner, also the book lover. I, myself, am very fond, at times, 
of importing a British book, a British imprint. I like the print and 
I like the paper sometimes; it is better than ours. So occasionally I 
indulge myself a little in getting a volume or two. Personally, as an 
author, I see no reason why an importation of that kind should not 
be made. 

I am willing to take the chances of a reasonable reduction of royal- 
ties, which are never too large. I think that the provision, however, 
as it stands in your bill, Mr. Chairman (S. 2499), may benefit by 
some modification. The clause relating to this question' is found in 
section 34, beginning at page 18. The point to which I wish to call 
attention will be found on page 20, at line 12 : 

When imported, for use and not for sale, not more than one copy of any such 
book in any one invoice, in pood faith, by or for any society or institution incor- 
porated for educational, literary, philosophical, scientific, or religious purposes, 
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or for the encouragement of the flue arts, or for any college, academy, school, 
or seminary of learning, or for any State, school, college, university, or free 
public library In the United States. 

Now I am informed by men on whose word I place great reliance 
that that provision is used and that a great many volmnes are brought 
into this country under the guise of being used for libraries. 

As you gentlemen know, in England the Mudie Library is the pur- 
veyor of books and literature for the public. So that when a man 
publishes his books in England, the question whether Mudie will take 
them or not really decides the question of whether a man will publish 
or not. Mudie has had control of the matter until possibly lately — 
1 think that they are possibly becoming in a measure emancipated 
from the Mudie control. 

Now, it seems to me that if a man brings in a book by mail he 
really evades the intention of your law. 1 was in New York the 
other day and was shown a list made up by some one who was advis- 
ing libraries about books ; and the number of books that were recom- 
mended to be bought on the other side was astonishing. I could 
readily give you a copy of the publication — it was a large catalogue. 
I should say that for two books by American authors, included in this 
list, there would be five or six by foreign authors — ^generally because 
they were so much cheaper. But they were much more indifferent 
editions. 

If I may be pardoned for making a personal allusion in this pres- 
ence, I will explain how that sometimes comes about. I, myself, have 
had very fortunate relations with publishers on this side, and very 
unfortunate relations with publishers on the other side. I have had 
several publishers on the other side. One publisher undertook to 
bring out two of my books in a. cheap edition. They appeal to a 
rather limited audient^e, and they need to be in pretty fair type and 
to be pretty well put up in order to make much of a show. [Laugh- 
ter in the hall.] 

This man brought out these two books of mine with quite a flourish 
of trumpets; but when brought out the two volumes were in one 
volume, and on the back was a large silver dollar. It was called 
"The American Dollar Series." It was just at the time that the 
silver question was agitating this country, and I suppose he thought 
it would be a good thing to bring the book out in that way. When 
I saw the book I said : " There is not a line in either one of those 
books that is not a protest against the back." [Laughter.] 

I hope I am not taking up too much of your time, but one has to 

fo bacK occasionally to one^ own experience for illustrations. The 
rst book I published in England had the title of " Old Virginia." 
The first story in that was one for whose publication in book form I 
was indebted to the Century Magazine. That book was taken over 
to England and was taken up by a publisher there. I was delighted 
to hear that it was to be published in England. (I was then a much 
younger man than I am now.) Tlie point of the story was that a 
young officer had been killed in the war and his body servant had 
wrapped about him the flag that he had carried up the hill in battle. 
After a while I called at my publishers and they brought me out the 
English edition of my book, and on the back of it was a large picture 
of an Uncle Tom's Cabin darkey, with lips as thick as my shoe, pick- 
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ing up a voiing officer, in the uniform of a reunited Republic, with 
the flag 01 our country wrapped around him — a flag for which I have 
great reverence — but it was not the flag that was wrapped around 
the officer in the story. [Laughter.] 1 mention that to show why 
the English books are cheaper than tne American books. 

This morning I listened with much interest, pleasure, and illumina- 
tion to the very able speech delivered by Mr. Jenner. My pleasure 
was marred by only two things. When he ended I did not quite 
know whether he was representing me or was against me. I knew 
that he had made a very grave error in the application of the point 
which he was enunciating. Just as I entered the room he was speak- 
ing of a man to whom more than any other man in the worla, not 
excepting myself, I am indebted for the honor of appearing before 
you this evening — that is, Mr. Charles Scribner. I have had more 
dealings with Mr. Scribner than probably any man in this room. I 
want to say that my relations to him were not that of author and 
publisher, who are sometimes at daggers drawn, but they were those 
of the confiding client and his counsel. 

I practiced law for eighteen years in a community where, when a 
tlient employed counsel, that counsel was indeed his counsel, and 
nothing in tiie world would have swerved him from doing the best 
in his power for the interests of his client. I feel as confident that 
Mr. Scribner, in any matter of business that I confided to him, would 
look after my interests as they would be looked after if I had been 
the client of my father and reposed my interests in his hands when 
he was a meml)er of the bar in Virginia. 

Mr. Jenner. Will you do me the favor to state the opinion which 
I repeated to you personally about Mr. Scribner? 

Mr. Page. 1 think you said he was a very good and liberal man. 
It was not your private utterance, but your public utterance to which 
I refer. I heara Mr. Jenner say that there were two firms that he 
would indicate, and they were Putnam's Sons and Scribners. It 
was Mr. Jenner's tone and manner, more than the words I heard, that 
led me to think that it was a hostile criticism of Mr. Sciibner, and for 
that reason I felt it due to Mr. Charles Scribner that I should say 
this of him, because to Mr. Scribner and men like him who publisn 
these magazines is due the fact that the people* in our part of the 
country were enabled to^enter on literature at all. 

I see that I have already taken up more than my time. I thank 
you, gentlemen. [Applause in the hall.] 

I only want to say in conclusion that I think that the interests of 
an author and the interests of his publisher, pro\nded he has an 
honest man for a publisher, are absolutely interdependent 

Representative Leoare. Is that always so? 

Mr. Pace. If he has an honest one; yes. 

Representative LEnARE. Is it always so? T\Tiat are the facts? 

Mr. Page. I think there are sometimes cases where the author has 
been cheated by his publisher. 

Representative Legare. Is that so in all cases? 

Mr. Page. No ; but I know of authors who have been so unfortu- 
nate as to get into the hands of shyster publishers, and I know of 
authors whose widows and children have been robbed by publishers; 
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but that is not the case when an author has a reputable publisher, to 
whom I understand this bill is to apply. 

The Chairman. Is there any gentleman here who wishes to speak 
in behalf of the libraries? 

Mr. Cutter. I should like to speak briefly for the libraries. 

STATEMENT OF MB. WILUAM PABKEB CTJTTEB, SECEETAB7, 
LIBSAB7 C0P7BIOHT LEAOTJE. 

Mr. Cutter. Mr. Chairman and gentlemen of the committee, I 
thought it well to bring here some books that were imported, and I 
have brought three. This one [indicating] is an American copy- 
righted book published in New York City in lOOi), by G. P. Putnam's 
Sons, exported to England, and reimported into the United States. 
That book is published and sold in this country now at $5 net. That 
means $5 to the ordinary buyer ; $4.50 to the libraries. That book was 
imported to Northampton, 'Mass., for $1.62 from England. 

The Chairman. With the tariff duty? 

Mr. CiTTTER. No, sir. 

Representative Currier. Will you put the title of the book into the 
record ? 

Mr. Cutter. Yes. 

(Mr. Cutter subsequently stated the title to be Cathedrals and 
Cloisters of the South of France, published by G. P. Putnam's Sons, 
New York, 1906, 2 volumes.) 

The Chairman. Is that the book that you say is sold in this country 
for $5. 

Mr. Cutter. Yes ; this is the American publication. 

NoWj however, I show vou an English edition of an Englishman's 
book [indicating a second book], which a private citizen, under the 
proposed bill, could not import. 

Mr, George rt.wEN Putnam. Excepting indirectly. 

Mr. Cutter. It is " copyrighted in the United States of America, 
1906." That book costs m this country now $7.50. It is in two vol- 
umes. The price to public libraries is $0.75. It costs me, delivered 
in Northampton, paying mail charges, $1.61. 

(Mr. Cutter subsequent! v gave the title of the volume as Reminis- 
cences of Henry Irving, by Bram Stoker. Published by TV^illiam 
Iltanemann, London, 1906.) 

Mr. Cutter. I have here also, to illustrate another point, an Eng- 
lish edition of a novel — Somehow Good, by William De Morgan, 
published by William Heinemann, London, 1908. It is copyrighted 
in the United States of America. As I say, this i.s the English edi- 
tion. This copy costs me, delivered in Northampton, Mass., $1.25. 
It is published in England at a list price of $1.50; it ispublished at a 
net price — that is, it can be bougnt for — $1.08 in England. The 
American edition is published at $1.75, according to the price list, 
but can be bought by public libraries for about $1.35. The English 
edition is very much better printed than the American edition. 

That is all I wish to say about those three books. I have, how- 
ever, one other slight point I wish to present in regard to importation 
of foreign books by individuals, and that is in regard to the effect on 
the revenues of the United States Government. 
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Under date of December 27, 1907, the Chief of the Bureau of Sta- 
tistics of the Department of Commerce and Labor wrote me the fol- 
lowing letter: 

Department of Gommebce and Labor, 

Bureau of Statistics, 
Washington, December i7, 1907, 
Mr. W. P. Cutter, 

Secretary Library Copyright League, 
Forbes Library^ Northampton, Mass, 
Sir: Replying to your inquiry of the 24th instant, you are respectfully 
informed that during the year ending with June 30, 1907, the imports of 
" books, music, maps, engravings, etchings, photographs, and other printed 
matter," the classification under wliich collectors of customs make returns to 
this Bureau, from the United Kingdom, were in value as follows : 

Free of duty $l,aS6,621 

Dutiable 1, 700, 087 

Very truly, yours, 

O. P. Austin. 

Chirf of liureau. 

Now, the duty paid on this material, at the rate of 25 per cent ad 
valorem, would be one-fourth of $1,700,000, or $425,246. 

Under the existing law, printed matter may be imported (1) by 
individuals for their own use, paying duty; (2) by dealers for sale, 
paying the duty. There is no duty on a book that has been published 
more than twenty years. 

It is of course impossible to determine what percentage of the 
dutiable material imported during this fiscal year had been copy- 
righted in the United States. But as the international copyright 
law has been in operation sixteen years, it may be said that nearly 
all of the material could have been so copyrighted, and it is probable 
that a ^eat deal of it was. 

The importation provisions of this bill prohibit the importation 
of an English book oy an individual when the book has been copy- 
righted in this country. It would therefore reduce the receipts of 
the United States Government by an amount equal to one-fourth 
the value of such goods previously imported. Thi^ might amount to 
n^ny thousand dollars per year. * 

STATEMENT OF MB. BERNABD C. STEINEB, IIBBABIAN EHOGH 
PBATT FREE LIBRAB7, OF BALTIMORE CIT7, AND PRESIDENT 
LIBRARY COPTRIOHT LEAaiJE, REPRESENTING THE AMERI- 
CAN LIBRAR7 ASSOCIATION AS CHAIRMAN OF ITS COMMIT- 
TEE ON FEDERAL AND STATE RELATIONS. 

5Ir. Steiner. Mr. Chairman and gentlemen of the committee, the 
hearing on the proposed copyright bill held in June, 1906, developed 
certain serious objections to it from the point of view of public 
libraries, and it was felt that the best method yf trying to have 
changes in the interests of libraries made in that bill was to organize 
an association expressly for the purpose of defending library inter- 
ests in copyright matter. Consequentlv in July, 1906, at Narra- 
gansett Pier, there was organized the Library Copyright League, of 
which I have the honor to be president. This league appeared at the 
hearing in December, 1906, and the efforts of the league so met the 
approval of the American Library Association at their meeting in 
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Mav, 1907, that they "Resolved, That they record their thanks (1) 
to the committee appointed by the executive board which represented 
the association beiore the copyright conference and presented the 
inclusion in the first draft of the bill of unfavorable restrictions; (2) 
to the Library Copyright League which took up the work at the pomt 
reached by the committee, and in the hearings before the joint com- 
mittee of Congress and by public discussion helped to make plain the 
justice of granting still greater freedom to libraries in the importa- 
tion of books and contributed to securing the provisions at present 
embodied in the copyright bill." 

At the same convention it was voted by the council of the American 
Library As.sociation " That the incoming president appoint a com- 
mittee to which shall be referred copyright legislation at the. next 
session of Congress, the committee to be instructed to protest against 
any less liberal provisions &s regards libraries than the bill reported 
bjr the Committees on Patents of the last Congress." Of that com- 
mittee I have the honor to be chairman. 

I am instructed to state to this committee that the association I 
represent would protest against such a clause as was contained in the 
bill of two years ago, and as is contained now in the Kittredge biU, 
but not in the bills introduced by Senator Smoot and Mr. Currier, 
and which, I understand, will not lead to discussion at this time. 
It is the clause saying that the public libraries shall not import a 
jbook without the consent of the copyright proprietor. 

The Library Copyright League desires to bring before you the 
desirability of a change in the bill of Senator' Smoot (S. 2499) in line 
13, page 20 — changing the words " one copy " to " two copies," so 
that the provision will remain as at present and that libraries may 
have the right to import two copies of any book on any one invoice. 

Representative Currier. It seems to me that you need not take up 
much time with that point. Quite a number of librarians agreed to 
that provision of the Kittredge bill, and they agreed to the compro- 
mise. 

Mr. Steinbr. There are 200 librarians whom I represent that pro- 
tested against it. 

Representative Currier. I do not know about your brief or what 
papers you may have sent in, but I am speaking of those who ad- 
dressed this committee. 

Mr. Steiner. I addressed the committee, and I protested against it. 

Representative Currier. If vou did, I have forgotten it. 

The Chairman. Is it not a fact that in the league itself a vote was 
taken giving authority to a gentleman who appeared here l)efore, at 
the other hearing, to state that the league was willing to agree to the 
provision for one copy? 

Mr. Steiner. No, sir; excuse me. We authorized the Library 
Copyright League. The Library Association has come to the position 
of the other organization in all points but this one. The point is a 
little complicated, and I admit that it is easy to have a misconception, 
but this is the point I am directed by the Copyright League to present 
before you. 

The Chairman. As I remember, the gentleman who represented the 
Library Association said that he himself would prefer the bill to pro- 
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vide for two copies, but that he had to represent the association, and 
that they woula only consent to one. 

Mr. Steiner. It is of no advantage to anyone, and it is a vexation 
to a library. There is no need of more than two copies in one invoice, 
but a large library needs two copies. It is surprising how many books 
have been allowed to go out of print in America or are in paper edi- 
tions. My order clerk tells me, as to one book, that she has oeen com- 
pelled to place an English edition, inasmuch as she could only find a 
26-cent edition of the book in the American market. I do not think 
we have ever found that we needed more than two copies. If we do 
not have the law as it is at present, we will simplv have to get twice 
the number of invoices. We will not buy the boots in America, and 
it will be a vexation to the libraries. 

In reference to the individual importation: As the matter stands 
at present it is necessary for the person interested to undergo what 
may be a very difficult task, to find the proprietor of the American 
copvright. If the provision stands as at present, which I hope it 
will not, we shall have constant difficulty. It is surprising how manv 
books there are as to which my agent continually reports to me " 1 
can not find the publisher " — nooks that are still in copyright. If 
this provision is still to be kept in the law there ought to be some 
way by which the proprietor of the copvright can be found. 

With reference to sections 62 and 63 of the bill <S. 2499), it is 
rather a dangerous provision to allow the destruction of copyright 
material. A man desiring to make use of material which may have 
been copyrighted has no way of finding out about it. 

STATEMENT OF MB. J. T. STTLUVAN, BEPBESENTING THE INTEB- 
NATIONAL TTPOGBAFHICAL UNION. 

Mr. Sullivan. Mr. Chairman and gentlemen of the committee, I 
wish to offer an emphatic protest on behalf of the 100,000 people 
in the printing business against any further concessions to libra- 
rians in regard to the importation of prohibited books. I wish to 
say that the International Typographical Union, the International 
Bookbinders, and the International Pressmen are willing to abide 
by the provision in regard to importation as now found in the respec- 
tive bills of Senator Smoot and Representative Currier. 

Representative Currier. I do not think you need to take up much 
time on that point, Mr. Sullivan. 

Mr. Sullivan. I think, however, that the provision should go 
further. I believe the law is openly violated by the importation 
into the United States of cheap roreign reprints of American copy- 
righted books. 

In the conferences that were held to draft a new copyright bill 
under the instructions of Congress the library associations, repre- 
sented by their national officers, entered into the deliberations and 
agreed to a provision whereby the importation of copies should be 
restricted to one, and in the case of an American copyright book, then 
only with the permission of the American copyright proprietor. 

'That provision looked rather arbitrary on its face, but when we 
came to delve into the matter — as my organization and others have 
delved into it — ^it was believed to be the best provision. 
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I wish to say that for sixteen years we have followed copyright 
legislation veiy closely and the manufacturing clause of the law very 
closely, for we created it. AVe believe to-day that the manufacturing 
clause is violated by importation of cheap reprints of American 
books. We believe that that should be stoppea. If an American 
produces a book we believe the American libraries should buy the 
book and not import cheap copies into this country, as is done. I 
have made some mouiry into that, and in following this line of in- 
quiry I generally find nothing but insolence from the librarians 
when I ask for the number of their importations, for they do not 
want to give them. If the American publisher pays American 
printers, American bookbinders, American pressmen, and other 
Americans, even allowing that the book costs irom $3 to $5 (it may 
be a book of reference, and should be found on the shelves of the li- 
braries) , I want to ask what reason is there for the libraries to import 
cheap editions of foreign books in here and leave the book of the 
American publishers unsold on their shelves? 

I do not want to take up any more of your time, because I become 
very earnest when I enter upon this subject. I know whereof I 
speak. 

We stand by the bills of Senator Smoot and Bepresentative Cur- 
rier, althougli we do emphatically protest against any further priv- 
ileges being granted to libraries. 

STATEMENT OF BEV. DB. HENBY VAN DYKE. 

Doctor Van Dyke. Mr. Chairman and gentlemen of the committee, 
I do not represent anyone except one plain, humble American citizen 
who happens to be a teacher of reading down in a school in New 
Jersey, and who sometimes writes poetry. You can understand that 
neither of these occupations entitles him to a place either in a corpora- 
tion or a labor union. For, so far as I know, the teaching of reading 
and writing of poetry have not yet been thoroughly organized. 
[Laughter.] 

I am interested in this bill which is before you. I do not know 
precisely which one of these bills is before you. I have read parts 
of four bills which have been published in a pamphlet. But 1 am 
interested in the subject before you, as an American citizen who 
wishes to see the idea of literary property as clearly defined as pos- 
sible and as clearly protected as possible, not for the interest of the 
author alone, or the publisher in conjunction with the author, but 
in the interest of the country at large. 

There is one thing that is fundamental to our country as a people; 
that is that the nature of property of different kinds should be clearly 
defined and understood, and that its rights should be protected in 
such a way that the plain, ordinary wayfering man, who, whether by 
inheritance or by his labor, may have rights in the premises, may not 
be confused and bewildered and be obliged to spend enormous sums 
of money upon lawyers to find out what those rights are and after- 
wards get into a situation where he does not know whether he really 
has any rights. 

I think that these bills as they are before you, taken all in all, 
represent an amount of work on the part of this committee and of 
effort toward the right object. Which ought to secure the respect of 
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the authors and publishers and of the American people at large. 
[Applause.] 

We have made long strides forward since this whole subject of 
intellectual proj^rty was in a mist and maze — since people couldget 
up and say '' There is no such thing as property in an idea." Why 
certainly there is not; but such labor as a man may have given to 
formulating ideas to make them valuable — ^just as chemical elements 
when combined in certain forms and adapted for human use are 

Eroperty, so, ideas, regarded as elements and made available for 
uman use, may well be said to be property. 

It is one of' the essential features of civilization that we should 
reward people in order to encourage them to do their labor well. Mr. 
Currier brought out the idea which underlies the whole discussion 
here, that it is for the good of the whole people that we are acting in 
this matter. 

There are many considerations that arise in connection with it. 
Of course, if anyone can throw any light upon it, the committee will, 
I am sure, be very glad. 

The whole question of the importation of books published abroad 
seems to me to involve two things. First, the extent to which you 
intend to protect the manual laborer in the production of boo^. If 
you intend to protect him fully, you must not go beyond tlie pro- 
visions of this bill in the importation of books. And in re^rd to 
the author, if you mean to protect him in the use of his copyri^t, and 
in the exclusive control of his work jrou must put him in a position 
where it will not be possible for an English publisher with whom he 
has made a contract for his book for half royalty (and sometimes 
the author gets only one-fourth) to come over here and flood this 
market with Englidi books on which only one-half or one-fourth 
royalty is paid to the author. Of course, the author could in a 
measure protect himself against that by making a contract with the 
English publisher that would protect him^ but it would be difficult 
to do it. 

Mr. George Haven Putnam. And it would be very difficult to en- 
force it. 

Doctor Van Dykjb. It would be very difficult to enforce it. If you 
wish to accord a full and fair protection to the American typesetter 
and printer, you should adhere closely to the provisions of these bills 
that are here. 

I think that the bills of Mr. Barchfeld and Mr. Kittredge, saying 
that importations shall not be allowed unless copies of the American 
edition can not be supplied, would be unfortunate, because who can 
tell whether they can be supplied or not? It would be a very difficult 
thing to de'termme. 

In regard to the music question 

Representative Currier. That does not come up now. 

The Chairman. We do not wish to touch that. 

Doctor Van Dyke. I merely wish to say that that comes under the 
same consideration as the other .questions. 

Nowj as to the term of copyright, as you have defined it here in 
these bills, it represents a distinct advance. The idea, I think, in your 
mind as fair men is this: That a man should be protected during his 
lifetime in the usufruct and benefit of his property — ^property that 
he has produced by the toil of his brain— and also that lie should 
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have reasonable security of leaving enough behind him to take care 
of his children if he dies, and to take care of them to the point of 
where his grandchildren make their appearance, which, as a rough 
figure, may be said to be thirty years. 
One of the bills says (sec. 24) : 

In the case of any work not specified in subsections (a) and (b) of this 
section, but including a contribution to a periodical, when such contribution 
has been separately registered under the provisions of section 12 of this act 
for forty-two years from the date of first publication or for the remainder of 
the lifetime of the author after first publication and for thirty years after his 
death (or if a work by Joint authors until thirty years after the death of the 
last survivor of them) whichever shall prove the Tonger period. 

I think that that should go, because if you say simply " for the 
lifetime of an author after the first publication and for thirty years 
after his death " you may be reducing the period of copyright. 

The Chaibman. In one case in a hundred thousand. 

Representative Currier. We had that alternative term in this bill 
at one time, and we were urged by the men having an affirmative 
interest in the matter to eliminate it They asked us to eliminate 
this, and we did it at their request. 

Doctor Van Dyke. I do not know who they were, but let me say 
this. The normal author begins writing, perhaps, at 16, though 
probably not publishing. There are, however, many writers who 
begin early but do not do their best work until toward the end of 
their lives. Suppose Mr. Stockton had had a family of six little chil- 
dren. 

Representative Currier. They would not be six little children at 
the end of thirty years. 

Doctor Van Dyke. That is true, but he would not get as fair a 
show with that provision as he would under the other provision. 

The Chairman. I do not know to what age he lived, but if he 
had written only one book and that had been in his old age, perhaps 
written two years before his death, then he would have lost a few 
years under this bill, but if twenty years before his death, he would 
gain eight vears under the provisions of this bill. 

Doctor Van Dyke. But you do not want him to lose anything. 

Representative Currier. What do you say about the lengthening 
of the term of a monopoly? 

Doctor Van Dyke. I do not think it is a monopoly. 

Representative Currier. This committee will try to formulate a 
bill that there will be some hope of getting through the House. 

Doctor Van Dyke. Very true ; but I think that the House is per- 
fectly well prepared to recognize copyright as it ouglit to stand in 
this country, as in the other most civilized countries in the world. 

The Chairman. You think the authors would like a stipulated 
period rather than an uncertain period? 

Doctor Van Dyke. This is an uncertain period, for it is for the 
remainder of his life. 

The Chairman. We are trving to get as perfect a bill as we pos- 
sibly can and complv with the wishes of the American author and 
also have a chance of receiving the support of Congress. 

Doctor Van Dyke. I wish to say that a period of forty-two years 
and thirty years after his death would be a period that would cover 
more justly the idea of proper reward to a man. This is the only 
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form of property recomized which is terminated at the end of a fixed 
period or years, and therefore it seems to me that that period should 
be extended to a length that should be entirely just. 

The Chairman. If there is no objection on the part of the com- 
mittee I would like to insert in the record at this time a statement 
by the American Newspaper Publishers' Association proposing cer- 
tain ahiendments to the pending copyright bill. Instead of making 
a statement here by their representatives, this evening, their sug- 
gestions are contained in this statement that I now submit to be 
placed in the record, if there be no objection. 

(The statement is as follows:) 

Statement of Copyright Committee of American Newspaper 
Publishers'- Association. 

[Theodore W. Noyes, Washington Star; L. M. DuraU, Baltimore News; J. 8. Bryan, 
Richmond Times-Dispatch.] 

Unauthorized newspaper " reproductions " or crude imitations of 
copyrighted photographs should not be treated as punishable in- 
fringements of copyright law. 

(1) To secure constitutional copyright protection a photograph 
must be the "writing" of an "author;" tnat is (Sarony case. 111 
U. S., 53), it must represent an original intellectual conception of its 
author. 

Lithographic Co. v. Sarony, 111 U. S., 53 (1883). Opinion of 
court by Justice Miller: 

" The eighth section of the first article of the Constitution is the 
great repository of the powers of Congress, and by the eighth clause 
of that section CongrCvSs is authorized : 

'' ' To promote the progi'ess of science and useful arts by secur- 
ing for limited times to authors and inventors the exclusive right to 
their respective writings and discoveries.' 

" The argument here is that a photograph is not a writing nor 
the production of an author. * * * It is insisted in argument 
that a photograph, being a reproduction on ])aper of the exact fea- 
tures or some natural object or of some person, is not a writing of 
which the producer is the author. * * * 

'' AVe entertain no doubt that the Constitution is broad enough to 
cover an act authorizing copvright of photogi'aphs, so far as they 
are representatives of original intellectual conceptions of the author. 
But it is said that an engraving, a painting, a print, does embody 
the intellectual conception of its author in which there is novelty, 
invention, originality, and therefore comes within the purpose of 
the Constitution in securing its exclusive use or sale to its author, 
while the photograph is the mere mechanical reproduction of the 
physical features or outlines of some object animate or inanimate, 
anS involves no originality of thought or any novelty in the intellec- 
tual operation connected with its visible reproduction in shape of a 
picture. * * . * This may be true in regard to the ordinary pro- 
duction of a photogi'aph, and further that in such case a copyright 
is no protection. On the question as thus stated we decide nothing. 
* * * It is therefore much more important that when the sup- 
ix)sed author sues for a violation of his copyright, the existence of 
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those facts of originality, of intellectual production, of thought and 
conception on the part of the author should be proved than in the 
case of a patent right. In the case before us we think this has been 
done. * * * These findings, we think, show this photograph to 
be an original work of art, the product of plaintin's intellectual 
invention, of which the plaintiff is the author, and of a class of 
inventions for which the Constitution intended that Congress should- 
secure to him the exclusive right to use, publish, and sell, as it has 
done by section 4952 of the Revised Statutes." 

In tlie Sarony case the Supreme Court held that the constitutional 
question whether any^ photograph was the subject of copyright was 
not without difficulty. It conceded that the ordinary production of 
a photograph might involve no novelty, invention, or originality of 
iliought, and that in such case a copyright might be no protection; 
that it was important for the supposed author suing for a violation 
of copyright to prove the existence of the facts of originality, of 
intellectual production, of thought and conception on the part of the 
author; and that the proof concerning the photograph involved in 
the pending case showed it to be, not a mere mechanical production, 
but '' an original work of art, the product of plaintiff's intellectual 
invention," and that its author was therefore protected by the Con- 
stitution and copyright law in the exclusive rignt to use, publish, and 
sell it. By implication all other kinds of photographs (as mechan- 
ical snapshots or routine " look pleasant " photographs) are not sub- 
ject to copyright. Extension of the copyright law to protect the vast 
bulk of pliotographs used for newspaper reproduction is therefore of 
dubious constitutionality. 

(2) In line with the Supreme Court decision that a photograph to 
be protected under the copyright provision of the Constitution must 
be " an original work of art, the product of the plaintiff's intellectual 
invention,' Congress in legislating concerning photographs has 
classed them among works of art in respect to notice or copyright, 
and has made the infringement penalties fit the offense of one who 
reproduces with exactness such a work of art and sells the copy in 
substitution for copies of the original. The copyright law, protect- 
ing the kind of photographs constitutionally subject to copyright, 
treats as punishable infringements the exact reproduction of the i)ho- 
tograph as a photograph by some superior proceas which causes the 
product of the infringer to substitute itself for the original and to cut 
clown the sales of the original. 

MISFIT NOTICE OF C50PYRIGHT. 

(A) Conspicuous notice of copvright is a disfigurement upon the 
photograph as a work of art and is not necessary to warn against 
infringements by unscrupulous photographers who reproduce and 
sell copies of photographs in place of originals. It is difficult for 
one to commit this offense unintentionally. 

On the other hand, conspicuous notice of copyright on the face 
of the photograph is necessary for the protection of the newspaper 
against l>ecoming an unintentional intringer, since it reproduces 
hastily from day to day a vast number of photographs coj)yrighted 
and uncopyrighted, and is also necessary for the oenefit oi the pho- 
tographer, since the credit given to him by attaching his name as 
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maker of the photograph is, through the advertising which he secures 
thereby, part of this reasonable and just compensation for the news- 
paper use of his work. 

The photograph, copyrightable as a work of art and to be protected 
against exact reproduction as such, may well have the conspicuous- 
ness of its notice of copyright reduced to a minimum as suggested 
by the proposed law ; but the photoffraph to be crudely reproduced in 
a newspaper, if copyrightable at all in this aspect, must give a maxi- 
mum of conspicuousness to its notice of copyright 

If the crude newspaper reproduction of a pnotograph is an infringe- 
ment, the printing of the name of the photographer is a confession of 
the infringement, and an unscrupulous newspaper will omit this name, 
and, reproducing by inferior processes, can avoid proof of use or 
original photograph. If such newspaper reproduction is not an in- 
fringement, then the way is clear for the newspaper to give to the 
photographer with other compensation the deserved credit for his 
work with the advertising incidental thereto. 

The American Newspaper Publishers' Association copyright com- 
mittee in its report adopted by the American Newspaper Publishers' 
Association at its last annual convention says on this point: "The 
American newspapers using in regular course of business hundreds 
of illustrations every day, and for this purpose crudely reproducing 
or hastily modifying and adapting many photographs, uncopyrightea 
as well as copyrighted, are especially liable to be led into uninten- 
tional infringements. It is urged that in justice to the newspapers 
notice of the fact of copyright in the case of a photograph should 
be made even more conspicuous than the existing law provides, and 
that such notice to be effective should extend to authorized reproduc- 
tions of copyrighted photographs in newspapers and elsewhere. The 
copyright bills, however, reduce instead of enlarging the publicity 
requirement of this notice, classing photographs m this connection 
with works of art upon which the copyright notice is viewed as an 
objectionable disfigurement. The existing law requires that ' Copy- 
right (date) by A B ' shall be inscribed ' upon some visible portion ' 
or the photograph or ' of the substance on which the same shall be 
mounted.' The proposed law requires, in the case of a photographer, 
only the letter C within a circle accompanied by the initials, mono- 
gram, mark, or symbol of the copyright proprietor, ' provided that 
on some accessible portion of such copies or of the margin, back, 
* * * or of the substance on which such copies shall be mounted, 
his name shall appear.' To cause the newspaper reproduction of a 
photograph to be classed as an infringement, and to reduce to a mini- 
mum unintentional infringements, the fullest warning of the fact of 
copyright should be given to the newspapers. If a photograph is to 
be protected against such reproduction it should not be classed among 
works of art upon the margin or back or mount of wliich a simplified 
notice of copyright may be hidden, but should bear the copyright 
warning conspicuously on the photographic print itself and upon 
every authorized reproduction of it." 

MISFIT PENALTIES. 

(B) The penalties provided for exact reproduction of copyright- 
able photographs as works of art and their sale in substitution for 
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the originals are absurd misfits, involving the harshest injustice 
when applied to newspaper reproductions or imitations which are 
not exact, which are not works of art, and which do not substitute 
themselves in sales for the originals. ' 

1. Existing law. Any person who shall print or sell or expose 
for sale any copy of such copyrighted article " shall forfeit to the 
proprietor all the plates on wnich the same shall be copied * * * 
and shall further forfeit one dollar for every sheet of the same found 
in his possession, either printing, printed, copied, published, im- 
ported, or exposed for sale/' 

2. Proposed law. The infringer of copvright is to pay to the 
copyriglit proprietor such damages as the latter may have suffered 
due to the mfringement, as well as all the profits which the infringer 
shall have made from such infringement, and in proving profits the 
T>laintiff shall be required to prove sales only and defendant shall 
d6 required to prove every element of cost which he claims. In 
assessing damages " the court may in. its discretion allow * * * 
one dollar for every infringing copy made or sold by or found in the 
possession of the infringer or his agents or employees." 

The proposed law provides that the infrmger shall pay to the 
copyright proprietor the damages which the latter has sunered from 
the infringement, as well as all the profits which the infringer shall 
have made from such infringement, and in proving profits the plain- 
tiff shall be required to prove sales only and defendant shall be re- 
quired to prove every element of cost which he claims. These 
t)rovisions are readily applied to an infringing photographer; but 
low do they apply to an infringing newspaper? No provable dam- 
age is done to the photographer by the imitation of his photograph; 
rather benefit, if due credit is given him. What profits can be proved 
as made by a newspaper through using the reproduction of a photo- 
graph on one of its pages? Is the copyright proprietor to prove 
sales of the newspaper containing the piiotograph, and then is the 
newspaper to show cost of production with the aifference treated as 
profit? The reproduction of this particular photograph may have 
been particularly atrocious and may have discouraged rather than 
encouraged sales. Only a small percentage of sales, if any, can 
fairly he attributed to any one reproduction of a photograph. At 
the present cost of white paper and of labor, a loss instead of a profit 
will be figui'ed out in the transaction of making and selling a news- 
paper if the advertiser be eliminated from the equation, as he would 
naturally be in this case. 

Then in estimating damages in the discretion of the court there 
is the suggestion of $1 per infringing copy as a measure of damage. 
On this point the American Newspaper Publishers' Association copy- 
right committee report declares: 

" It is unjust, however, even to permit the court in its discretion 
to treat every copy of a newspaper reproducing by inferior processes 
a cx)pyrighted photograph as an infringing copy of that photograph 
upon which to base an assessment of damages of $1, it the count 
wills, subject to the $5,000 maximum limit of recovery. The pur- 
pose of the provision is to provide liquidated damages when photo- 
graphic copies of copyrighted photographs are sold in substitution 
for the latter, thus directly reducing the copyright proprietor's sales 
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and profits. Newspaper " reproduction," wliether authorized or un- 
authorized, has no tendency to reduce sales of the original photo- 
graphs; rather to increase them. The injury, if any, done to the 
copyright' proprietor is the unjust withholding from him of the 
small sum customarily paid by the newspapers for consent to use a 
copyrighted photograph. This injury is not increased or diminished 
in accordance with the number of copies issued by the oflfending 
newspaper. The damages in the two cases are on an entirely dif- 
ferent basis, and the measure of damages which is appropriate in 
one should not even in the nature of a suggestion to the court in the 
exercise of its discretion be applied in the other. For this reason 
there should in the committee s opinion be added to section 19 (b) 
Fourth of the copyright bill an amendment providing in substance 
that the measure of damages, herein suggested, shall not be applied 
in the assessment of damages for infringements by newspapers 
through the reproduction or imitation in their columns of copyrighted 
photographs." 

Discussion of these penalties shows their inapplicability to'news- 
paper reproduction or imitations of photographs or other works of 
art, whicn do not substitute themselves in sales for the originals, but 
the tendency of which is on the' contrary to increase sales of the 
originals by advertising them. 

Considerable word manipulation is necessary to construe writ- 
ings of an author to cover any kind of photograph. Photographs 
that are works of art, original intellectual conceptions of the photog- 
rapher, have been thus classified and protected under the copyright 
law against exact reproduction and sales of the unauthorized copies 
in substitution for originals and to the damage of the photographic 
author. Can penalties framed to punish such damage-working in- 
fringements or works of art be extended to the nondamaging though 
unauthorized reproduction or imitation of a copyright photograph 
in a newspaper? The illogical, absurd, and unjust results are obvious 
of taking the penalties framed to punish a photographer who steals 
another photographer's brain work and sells his fraudulent copies iii 
substitution for originals, with the result of cheating the author in 
every such sale, and of applying these penalties to the newspaper, 
which does not reproduce the photograph to sell in kind in competi- 
tion with the author, and whose reproductions as an advertisement in- 
crease instead of diminishing sales of the original photograph as a 
photograph. 

The enort is to take this dubious subject of copyright under the 
Constitution, to extend protection given to it beyond protection 
against exact reproduction as a photograph, and losses of sales by 
substitution of unlawful copies for originals, so that it will cover the 
crude reproduction or imitation of the photograph in the daily news- 
papers, and the still cruder imitation or reproduction of the news- 
paper imitation of the copyrighted photographs. 

The successive steps of this stretching process are as follows: 

Photographs, so far as they represent intellectual conceptions, are 
" writings of author, protected by court." 

Photographs, whether mechanical and routine (as kodak snap- 
shots) or intellectual conceptions, are " writings of author, protected 
by court." 
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The reproduction of photographs by photography, which damages 
photographer, by substituting in sales tlie copies for original photo- 
ffrai 'is, is an infringement of copyright law, since photographs as 
"writings of author are protected by court." 

The crude imitation of a photograph by inferior processes in a 
newspaper, and the cruder reproduction of this crude imitation by 
another newspaper copying from the first newspaper infringer, are 
infringements of the copyright law, since photographs as " writings 
of author are protected by isourt." 

Thus by successive stretchings the constitutional protection which 
is given to the writings of an author against those who would steal 
the product of his brain and cheat him of fair compensation for his 
intellectual labor is extended to punish the crude newspaper repro- 
duction of a crude newspaper imitation of a kodak snapshot photo- 
graph, involving no intellectual labor on the part of the photogra- 
pher, and the infringement itself involving no damage in the sense 
that the theft of the right to reproduce the writings of an author 
involves such damage. Newspaper reproduction means advertising 
of and benefit to sale of photographs as photographs. 

MISFIT PKOSECUTION PROVISIONS. 

(c) All the pains and penalties of the law evoked under the con- 
stitutional protection provided for the author in respect to his writ- 
ings are to be applied in misfit, illogical, and unjust fashion to the 
nondamaging newspaper imitations of copyrighted photographs. 
Under the provisions of both the House and the Senate bills the 
newspaper infringer may be prosecuted, finerl, and imprisoned. On 
this point the American Newspaper Publishers' Association copyright 
committee report sa3is : 

" The provision of the copyright bills making a misdemeanor of 
willful copyright infringement for profit may be reasonably criti- 
cised as too drastic, at least in its 'application to dubious infringe- 
ments through the newspaper reproduction of photographs. The 
Senate bill provides as punishment for this new misdemeanor im- 
prisonment for not exceeding one year, or a fine of not less than $100 
nor more than $1,000 and committal to jail until the fine is paid. A 
minority of the Senate committee on patents reports against this 
provision, asking why the infringer of a copyright should be subject 
to a criminal prosecution, with the possible infliction of a penalty 
that will attach to him the badge of infamy, while the infringer of a 
patent right is subject to no criminal prosecution or penalty. The 
minority considers that the copyriglit proprietor is amply protected 
by the numerous remedies afforded by tlie bill and that there is no 
occasion for this drastic deterrent. 

If the proposed punishment is too severe for tlie infringer of the 
constitutionally protected rights of an author in his writings, it be- 
comes more grossly excessive and unjust when applied to the news- 
paper nondamaging infringer of rights, which the Constitution may 
not have intended to protect. The copyright bills strive to systema- 
tize the law on the subject, to lay down general principles applicable 
to as many as possible of the subjects of copyright, and to reduce to 
a minimum the exceptions from these general principles. The more 
successful these efforts the greater the hardships inflicted upon the 
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infringers of the doubtful subjects of copyright. When major 
offenders, minor offenders, and accused who may not under the Con- 
stitution be offenders are all subjected to the same rules of conduct 
and to the same criminal prosecution for alleged misconduct, gross 
inequities are sure to develop. The United States Supreme Cburt, 
through Justice Miller, in the Sarony case, said : " We entertain no 
doubt that the Constitution is broad enough to cover an act author- 
izing copyright of photographs, so far as they are representatives of 
origmal intellectual conceptions of the author." How many of the 
photo^aphs utilized as the basis of newspaper illustrations represent 
" original intellectual conceptions of the author," and how many are 
purely mechanical and unintellectual ? Assuming for the moment, 
however, that all photographs are subject to copyright, it is clear that 
crude newspaper reproductions of them, if infringements at all, are 
not the direct, injury- working infringements which the law seeks 
to prevent or punish by severe penalties. Why should the doubtful 
inrringement of a dubious subject of copyright be punished as a 
criminal act, when unmistakable infringements of constitutionally 
protected patents are not criminally punished at all ? Either photo- 
graphs should be differentiated in this provision from other subjects 
of copyright, or newspaper reproductions of photographs should be 
differentiated from other infringements of photographic copyright, 
or there should be no criminal prosecution of any infringer of copy- 
right. Unless there can be excepted from its application those to 
whom it does not justly apply) the whole section m respect to crimi- 
nal prosecution should be eliminated. 

SUGGESTIONS OP AMENDMENT. 

3. Since only a fraction of the photographs reproduced in news- 
papers are subjects of copyright und'er the constitutional provision, 
and since the copyright law concerning notice, penalties, and prose- 
cution is evidentlv not framed to include such newspaper reproduc- 
tions among the infringements to which its provisions apply, either 
the newspaper reproduction or imitation of a copyrigntea photo- 
graph should be declared not a punishable infringement at all, or it 
should be scrupulously discriminated from other infringements of 
photographic copyright and special provision be made in respect to 
it as affects (1) notice of copyright, (2) penalties, and (8) criminal 
prosecution. 

It is better that newspaper reproductions of photographs should 
be taken outright from the list of punishable infringemente, and that 
the photographer should be required to find other protection than 
the copyright law against the newspaper which utilizes his work 
without paying the usual slight compensation, than that the news- 
papers should be left exposed to the possible attacks of unscrupulous 
photographic copyright proprietors in semi-blackmailing operations 
under the sweeping and drastic and misfit provisions of tne proposed 
copyright laws. In this choice of evils the one to be suffered by the 
photographer is insignificant in comparison. 

The first proposition of the publishers is consequently that Con- 
gress except such newspaper reproductions of photographs from 
classification as substantial and punishable infringements or the copy- 
right law by inserting at the end of section 5 of Senate bill 2900-H. R. 
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11794 (p. 4, line 5) and H. K. 243-S. 2499 (p. 4, line 2) the follow- 
ing words: 

" Provided also that the reproduction or imitation of a photograph 
in a newspaper shall not be construed as an infringement of the copy- 
right of such photograph." 

If newspaper reproductions of photographs are not thus exempted 
from the operation of the copyright law tne alternative proposition 
of the publishers takes the following shape: 

1. Insert in H. R. 243^8. 2499 (p. 10, line 22), sec. 19, and in S. 
2900-H. R. 11794, sec. 18 (p. 11, line 4), after the word "appear" 
the following words: "To protect a photograph against newspaper 
reproduction the notice of copyright snail consist ot the word ' copy- 
right,' accompanied by the name of the copyright proprietor, printed 
conspicuously on the tace of the photograph.''^ 

2. Insert in H. R. 243-S. 2499 (p. 16, line 4), sec. 28, and in S. 
2900-H. R. 11794 (p. 17, line 12), sec. 27, subsection second, after the 
word "sculpture" the following words, "or the reproduction of a 
photograph in a newspaper "; and in the same section at end of the 
same subsection, after tne word " employees," insert the following 
words : " In the case of a newspaper reproduction of a copyrighted 
photograph only actual damages or such damages as to the court shall 
appear to be just, shall be assessed, and such damages ^all in neither 
case exceed the sum of $50." 

3. Insert in H. R. 243-S. 2499 (p. 17, line 13), at end of sec. 31 
and after word "paid," and in S. 2900-H. R. 11794 (p. 18, line 24), 
at end of sec. 30, after word " court " the following words : " Provided 
that newspaper reproduction of photographs shall not constitute an 
infringement punishable as a misdemeanor under this section." 

East Monet fob Photographer — Editors were "from Missouri/* but 
BosTONiAN " Showed " Them — Uepublig gave up $250 for Infringement of 
Copyright on Second Publication of a Cut, although Full Credit had 
been given in firbt instance — warning to other editors and those in 
Charge of Filing Rooms. 

Henry Havelock Pierce, a photographer at 729 Boylston street, Boston^ ad- 
dressed a letter to the St. Louis Republic* under tlate of January 27, 1908, stat- 
ing that in its issue of January 23 had appeared a picture of Hon. Henry 
Gassaway Davis, which was made by Pierce and copyrighted Jointly by Pierce 
and J. C. Strauss, a St. Louis photographer. Pierce called attention to the fact 
that he had not given permission to publish this picture without credit line 
and copyright mark, and inquired " what the Republic was going to do about 
it." 

On looking up the matter Managing Editor McAuIiffe found that in the city 
edition of the Republic of January 23 there was printed a picture of Mr. Ehivis 
on imge 1. The cut did not, however, api)ear in the fast-mall edition, which 
goes out of town, and this gave rise to the thought that perhai)S Mr. Strauss 
had called Mr. Pierce's attention to the matter. 

In connection with a news item the Republic wanted to use a picture of Mr. 
Davis and one was located in the files. It was inclosed in an envelope which 
lK)re the imprint of the cut, but there was nothing to Indicate that the picture 
from which it had been made was copyrighte<l. The cut had been on file in the 
oflSce since September 6, 1904. when it was used in the fast-mall edition of 
the Republic with the following line beneath it: "Copyright 11104 by J. O. 
Strauss and H. H. Pierce." 

Had the cut been flled in the usual way the clipping would have been attached 
to the envelope, but in this case only the imi)rint of the cut was on the envelope, 
and hence the man who looked it up in the files had no idea that it was made 
from a copyrighted picture. 
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A day or two after the receipt of Mr. Pierce's letter Mr. McAullffe called on 
Mr. Strauss and showed him the letter from Pierce. He did not seem at all 
surprised. He said that the matter was in Pierce's hands and any settlement 
made by Pierce would be satisfactory to him and in full settlement of any 
claim he and Pierce might have jointly or individually. 

. At Mr. McAuliffe's request Mr. Strauss wrote a letter to Charles W. Knapp, 
president of the Republic, to this effect. As a matter of fact it was simply 
a comuMmication saying that Strauss would assign his claim to Pierce. 

While at the Strauss studio Mr. Goodlove, Mr. Strauss's assistant, admitted 
that he probably had given the Republic the Davis picture in 1904 to use with 
credit to Strauss and Pierce, which the Republic did. Search was made, but 
the picture Itself could not be located In the office. It was evidently received, 
however, and permission given to publish it with credit. If not, doubtless a 
complaint would have bwn made at that time. 

On February 1 Mr. McAnliffe wrote Mr. Pierce explaining the circumstances 
under which the Republic happened to use the cut on January 23 without the 
credit line. Mr. McAuliffe told him also that he had called on Mr. Strausfl 
about the matter and that Mr. Goodlove remembered giving the Republic several 
years ago the original picture, which was published with full credit. 

Mr. McAullffe added that it was quite likely that Mr. Davis would figure in 
the news again; and if it was desired the Republic would use the same picture 
of him with full credit, or would use a new picture, giving full credit to the 
photographers. Mr. McAuliffe called his attention to the fact that the picture 
had not been filed in the usual way and therefore the mistake of the man who 
got it out for use on January 23 was excusable. 

l.'uder date of February 17 Mr.. Pierce replied, stating that "photographers 
had been asked to accept similar explanations so frequently from editors that 
this sort of an excuse did not appeal with much force." He added, ** If the 
same consideration were given photographers who accommodate the newspapers 
as is given by the photojrra pliers to the newspapers these frequent explanations 
from the editors would never be necessary." 

Mr. Pierce said that he had received from Mr. Strauss a copy of a letter 
which he addressed to Mr. Knapp, showing that Strauss and Pierce were 
working together on the demand for compensation from the Republic. Mr. 
Pierce said that Strauss merely permitted him (Pierce) to represent Strauss 
in the adjustment of the matter. 

After telling what trouble and expense he went to in obtaining the picture of 
Mr. Davis, Mr. Pierce made a demand for $250. He closed his letter with the 
statement that his criticisms were " a result of the treatment accorded photog- 
raphers in a general way by the daily press of the country." 

rHOTOGBAFHER DEMANDS $250. 

After the receipt of this letter Mr. McAullffe again called on Mr. Strauss and 
asked him if he did not think it unwise to persist in such a demand and If he 
had not better suggest to Mr. Pierce that the Republic had aimed to treat him 
fairly and stood willing to print the picture over again with full credit, and 
Mr. Strauss replied that he would not Interfere. 

On February 28, General Manager Henry N. Gary, addressed a note to Mr. 
Pierce further explaining the accident by which the Republic happened to use 
the cut and stating that he was prepared to carry out the proposition made to 
him, namely, to give full credit for the cut when used next time. 

The next the Republic heard from Mr. Pierce was in a letter to Mr. Strauss, 
dated February 29. In this Mr. Pierce told Mr. Strauss that he had written to 
Mr. McAuliffe making a reasonable demand on him for $250, and continued: 

DAMAGE SUIT THREATENED. 

"Not knowing whether he has notified you or not, I wish to call your atten- 
tion to the matter. As I have had no word from him and as I am now leaving 
town and can not bother with the matter, unless I hear something definite from 
him in ten days, I propose to bring suit." 

Mr. Strauss sent this letter to Mr. Gary to read, and Mr. McAuliffe returned 
it to Mr. Strauss the following; day. 

While at the Strauss studio for the last time Mr. McAuliffe asked Mr. 
Strauss if he intended to push the demand for $250. Mr. Strauss said that he 
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positively would not Interfere. Mr. McAullfife asked him if he realized what It 
meant to him, and he said : 

" Yes ; I do not care what the Republic does about it." He admitted that he 
was in on the " deal," and gave Mr. McAullffe to imderstand very plainly he was 
using Pierce to make the demand on the Republic. 

Mr. McAuliflPe reported the result of this interview to Mr. Gary, who on March 
forwarded to Mr. Pierce the Republic's check for $250, in adjustment of the 
matter. 

The Chairman. I will now call upon Mr, MacDonald, who repre- 
sents the Photographers' Copyright League of America. 

STATEMENT OF MB. PIBIE MACDONALD, OF THE PHOTOO- 
BAPHEBS' COPYBIOHT LEAOUE OF AMEBICA. 

Mr. MacDonald. Mr. Chairman and gentlemen of the committee, 
it was not the intention of the Photographers' Copyright League of 
America to say anything here except that they were much pleased 
with the two bills of Senator Smoot and Mr. Currier, until it came 
to our notice this afternoon that a statement of the American News- 
paper Association had been filed. 

We feel that the bill as it is written, so far as our provisions are 
concerned — the provisions that apply to us — is perfectly satisfactory. 
We wish to call attention to the fact that the provisions applying to 
photography are practically uniform in all of the four bills — that 
the provisions applying to photography are practically the same as 
were a^eed on by the conference, and I wish to call attention to the 
probability that there is more or less justice in what we have asked 
lor, in that it has not been disturbed. 

We have appeared at two hearings, answering practically the same 
questions that we are called upon to answer in this statement of the 
'American Newspaper Publishers' Association's brief of to-day. • 

Their first and most important suggestion is that they wish an 
amendment to the effect that " newspaper reproduction of a photo- 
graph shall not be considered an infringement of the copyright." 
In their statement they hark back to the case of the Lithograph Com- 
pany i;. Sarony, of 1883, practically the first copyright case involving 
a photograph that was ever tried. They quote from it continually, 
but fail to quote from the later cases, hundreds of which have been 
tried and decided. 

The Newspaper Publishers' Association place particular stress on 
Judge Miller's words in awarding a verdict in a particular case, 
in which he describes the picture as " an original work of art, the 
product of the plaintiff's intellectual invention," and then they pro- 
ceed to the deduction that " extension of the copyright law to pro- 
tect the vast number of photographs is therefore of dubious con- 
stitutionality." 

It is not necessary to call the attention of this committee to the 
fact that photographs as copyrightable matter have been on the 
statute books since 1865, and that photographs are in all probability 
as nearly intellectual creations as the average news record in a news- 
paper — infinitely more entitled to copyright, for example, than the 
news of to-day's weather in Paris ; and as much entitled to copyright, 
probably, as maps and charts and the average periodical. Beyond 
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any kind of question you must admit that photographs contain as 
much intellect as a directory. In every one of these four bills and 
in the present statute it is admitted that all these items are proper sub- 
jects of copyright. It seems to me not open to question that there 
IS copyright matter in a photograph. 

It is easy to see why the American Newspaper Publishers' Associa- 
tion might want liberty to use photographs without paying for 
them and why they might wish to be allowed to use our photographs 
without our leave, or photographs of yourselves without your leave. 
An item of this kind put into the bill is going to destroy absolutely 
a quality which, though not intended originally as a principle oiE 
copyright, is nevertheless one of the attendant features — that of 
privacv. There are many photographs which are copyrighted for 
the sole purfjose of reserving them from the public — of preventing 
the public from using them. It is something that applies to all of 
us, individually. There may come a time when it would be very 
important for some member of your family to be protected from the 
publication of their photo^aph. An item like this is going to render 
It impossible for you to withhold such photograph from publication. 

They talk much about works of art, and mention photographs in 
comparison, invariably to the detriment of the photograph. But I 
want to call your attention to the fact that there is in the photograph, 
despised as it is by the newspaper people, a distinguishing record — 
a record of a kind that the newspaper-reading public want, and the 
newspaper publishers know that their public want it, and they know 
that they must use it, and they try to get it on the very cheapest 
terms possible. I have heard it suggested within a very few days 
that they did not expect to get what they asked for, and that it was 
merely a matter of cutting our protection down to the very lowest 
degree. 

We have never asked for anything that we did not believe we were 
thoroughly and properly entitled to. We have not put forward any 
item with the idea of creating a compromise. 

Representative Law. Do I understand that you think your inter- 
ests are, or are not, protected by the Smoot and Currier bills? 

Mr. MacDonald. We think that they are ampljr protected by these 
bills. We merely protest against an alteration in the bills by the 
insertion of this proposed amendment. 

One other point : " To protect a photograph against newspaper 
reproduction, the word ' copyrighted ' should be printed conspicu- 
ously on the face of the photograph. This is clearly desirable to 
protect the photograph — even from private use." 

In order to protect your picture from publication it is necessary 
to print conspicuously on its face a legend which will make it and 
its publication undesirable. We think that the provisions of the 
Smoot and Currier bills will fully answer this purpose. The News- 
paper Publishers' Association admit that a " C inclosed in a circle 
IS a warning. Having admitted that fact, it constitutes, it seems to 
me, as ample a warning as if it were printed across the face, not of 
the photograph, but of the subject. 

We think we should not be legislated against in a matter of tiiis 
kind. Our works are works that must be capable of going into 
homes, even though they are copyrighted. 
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In New York we say, " If you see it in the Sun, it's so." In yes- 
terday morning's Sun I saw an editorial which, on the subject of the 
President and the wood-pulp tariff, went on to say : " We can not 
for the life of us see any reason why there should be any special 
legislation on the part of Congress in behalf of newspapers. There 
can not be and shall not be any privileged class. We desire no pecun- 
iary benefits nor advantages that are not common to the whole 
people. We consider the proposition immoral." 

Of course, because " It's in the Sun, it's so." 

The Sun thinks that is so, and we are sincerely happy in the belief 
that other newspapers think that it is so, and that this brief that 
they have put in they have not quite intended, or perhaps hoye not 
quite understood. 

There is one other item which I wish to call to your attention. We 
particularly desire that this bill as it is written shall stand. There 
was a suggestion on the part of Mr. Walker yesterday in which a 
change was proposed in the manufacturing clause. The proposi- 
tion was that you insert, after the word "lithograph " the words 
" or other process." We wish most emphatically to protest against 
words that are so loose as these, if their looseness would comprehend 
photography. We very strongly feel the necessity for what is prac- 
tically international copyright in photography. We are as American 
in our sentiments as Mr. Sullivan and his people. We represent 
30,000 studios in the United States, each owned and operated by an 
American. We represent, all told, approximately 200,000 employees. 
We feel that the interests of the 30,000 proprietors and the 200,000 
employees are going to be served by our being capable of getting 
copyright in Great Britain. 

Mr. Currier questioned Mr. Livingstone this morning on a mat- 
ter arising from something that Mr. Livingstone said, ''that we are 
not being treated in the same way that we treat other people," and Mr. 
Currier was right. . It is possible for an Englishman to obtain in 
the United States a copyright on a photograph made in England 
to-day by complying with a set of conditions that the law never 
originally intended him to comply with. It is not possible, however, 
for an American to get copyright in England, and we feel that it 
we are sufficiently liberal to permit the Englishman to straight- 
forwardly get a copyright here, we can apply to the one man who 
is capable of extending the treaty and ask him to withdraw it if we 
don't get full reciprocity. The President of the United States, as 
I understand, is capable of withdrawing the treaty. We think it 
would be distinctly to our advantage to exclude photo^aphv from 
the manufacturing provision and permit the r;\ Oration of nega- 
tives which are not made in America, both by Americans, to our 
distinct advantage, and to foreigners for the effect which is bound to 
come. You need not fear for an instant, if this privilege is extended 
to photographers, but that photographers will get copyright pro- 
tection in Great Britain. - 

Representative Currier. I should like to put into the record in 
this matter the decision of the court in Oliver Ditson against Lit- 
tleton and others, which holds that a musical composition is not 
within the clause in reference to the manufacture in the United 
States. 

89207—08 ^U 
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The Chairman. Without objection, that will go in. 

Decision on appeal in the case of Dltson t;. Littleton, that the manufacturing 
clause in the act of March 3, 1891, does not include musical compositions that 
are published in bootc form, or made by lithographic process. 

Oliver Ditson CJo. v- Littleton et al. 

(Circuit court of appeals, first circuit. April 25, 1895. No. 111.) 

Copyright — Musical compositions — Mcmufacture in United States, 

The proviso in section 3 of the copyright act of March 3, 1891, that " in the 
case of a book, photograph, chromo, or lithograph," the two copies required to 
be delivered to the Librarian of Congress shall be manufactured in this coun- 
try, does not include mere musical compositions though published in book form, 
or made by lithographic process. (62 Fed., 597, affirmed.) 

Appeal from the circuit court of the United States for the district of Massa- 
chusetts. 

This was a suit in equity by Alfred H. Littleton and others against the 
Oliver Ditson Company for infringement of the copyright on three musical 
compositions, two of which are in the form of sheet music, and one (a cantata) 
consists of some 00 pages of music bound together in book form, and with a 
paper cover. Two of these pieces were printed from electrotype plates and one 
from stone, by the lithographic process. An injunction was granted by the 
circuit court, after delivering an opinion, which is reported in 62 Fed., 697. 
The defendant appeals. 

Linus M. Child and Causten Browne, for appellant. 

Lauriston L. Scaife, for appellees. 

Before Putnam, circuit judge, and Webb and Aldrich, district judges: 

Per Curiam. We are satisfied with the conclusion of the circuit court in 
this case, and adopt the opinion of the learned judge of that court, except that 
we do not deem It necessary to investigate the history of the bill which resulted 
in the copyright statute of March 3, 1891 (26 Stat, 1106), in question, or to 
determine how far that history is pertinent to the construction of the act. The 
case deals with copyrighted matters alone, which are only the musical parts, 
or notations, of complainant*s publications. We are not called on to consider 
a case In which more than the notation is covered by a copyright. That musical 
compositions, as such, differ, in the view of the copyright law, from books, as 
such, necessarily follows from the fact that when musical compositions were 
first made copyrightable the penalty for infringing was made expressly and 
distinctively other than that for infringing the copyrighted book. (Act Feb. 
8, 1831, 4 Stat, 437, 438, sees. 6, 7.) And so it stands in the present stat- 
ute. (Act Mar. 3, 1891, 26 Stat, 1109, sees. 7. 8.) There are other par- 
ticulars in which the statutes make the same distinction, but in this one the 
result is unavoidable. What were copyrighted here were clearly musical com- 
positions, and nothing else, and the distinction thus made by these penal pro- 
visions can not be maintained unless the result reached by the circuit court 
is accepted. The word " lithograph," found in the proviso in section 3 of the 
statute under consideration, represents only a subdivision of the matters 
embraced in the word " print," in the same section, which gets its meaning and 
limitation, for the purposes of this statute, from its immediate association with 
the words " engraving, cut." This is emphasized by the third section of the 
act of June 18, 1874 (18 Stat, 78), which expressly limits the word to pictorial 
illustrations, or works connected with the fine arts. Moreover, the introduc- 
tion of the proviso by the words " in the case " constitutes a legislative selection 
from what precedes it, and shows that the qualiftring effect of the proviso was 
intended to be limited to a part only of the things named in the body of the 
section. These words necessarily make the whole section in pari materia. It 
Is true that In some parts of the statutes the words " book," " print," and 
" musical composition," refer to the intellectual conception as the essential 
element, and in other parts may refer more particularly to the material form 
in which it is expressed; but nowhere does either element exclusively exist, 
because no intellectual conception is copyrightable until it has taken material 
shape. Therefore, there is no reason for holding that the use of the words 
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•* book, photograph, chrome, or lithograph," In the proviso, involTes a departure 
from the distinctive Idea appertaining to either In other parts of the statutes 
touching the subject-matter of copyright. If the statutes were of doubtful mean- 
ing, the history of the bill, the omission of the words " dramatic com|K>sition " 
from some of the provisions of the statutes, the contemporaneous construction 
• by the departments or officers of the United States, and perhaps other proposi- 
tions urged upon either side, might have weight; but, in a case so clear as the 
one at bar, we do jiot deem it necessary to Invoke such aids, or to note the con- 
ditions or limitations under which such considerations should weigh in the in- 
terpretation of doubtful statutory' provisions. The decree of the circuit court 
is affirmed. (67 Fed. Rep., p. 905.) 



STATEMENT OF MB. 



HEBBEBT PVTNAH, UBBABIAN OF 
CONOBESS. 



The Librarian op G)ngress. As to the effect of the proposed term 
of copyright as compared with the existing term, I have a compilation 
here covering the cases of 486 deceased American authors of promi- 
nence. They comprise writers on all subjects — ^beginning with com- 
pilers and going all the way up to poets ana dramatists. Of these. 155, 
or about 32 per cent, would have lost by the term consisting of the re- 
mainder of their lives and thirty years after death, as against the 
existing term. Two hundred and forty would gain, and in the cases 
of about 90 the result would have been indifferent. They would 
have gained on certain books and lost on others. 

The average age of these authors at death — ^the general average^ 
was about 66 years. Of course, the results as tabulated here are 
devoid of the interest that would result from examining particular 
cases. I understood Chairman Currier to say that he thought that 
even these figures would be of interest in the record. 

The Chairman. It wilt be put in, without objection. 

The Librarian of Congress. The living author always expects to 
produce his magna opera within the last twelve years of his life. 

The table presented by the Librarian of Congress is as follows : 

Teim of copytighU 

[Effect of proposed as compared with existing term upon 486 deceased American authors 

of Togue or prominence.] 



Loss. 



OalD. 



Indll- 
ferent. 



Total. 



Averaga 
age at 
death. 



Compilers 

Useful arts and medicine 

Scientists ^ 

Economists 

Jurists and publicists- 

Philosophy, theology, education., 

History, biography, travel 

Essays and miscellanies 

Novelists. 

Poets and dramatists 



81 
83 
61 
10 
SO 
84 
131 
67 
78 
86 



Ytar$, 
71 

68.7 
66 
66.4 

72.4 
67.8 
64.8 
63.6 



166 



240 



90 



486 



666.7 



General average... 



66.6 



Pofthumoua: Only 38 works of 27 authors. 
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STATEMENT OF MB. WHLIAH B. HALE. 

Mr. Hale. Mr. Chairman and gentlemen of the conmiittee, I am 
interested in the practical enforcement of this law, and with that 
in view I wish to invite your attention to some of the procedure pro- 
visions by which this property right must be enforced in the courts. 
I call your attention to section 38 of the Smoot bill, which provides 
that an action may be brought in any district of which the defendant 
or his agent is an inhabitant, or in which either of them may be found. 

I wish to protest against a provision under which suit may be 
biought against a principal in a district where his agent may be 
found and served. That is contrary to the tendency of the Federal 
law. It is a provision in section 38 of the Smoot bill. 

Representative Currier. Do you think it has that effect as it now 
stands? 

Mr. Hale. I think that a principal doing business in New York 
might be sued in California or wherever a oook agent is selling his 
goods. 

Representative Currier. You would eliminate the words " or his 
agents " ? 

Mr. Hale. Yes; and if you eliminate those words that will leave 
the law as it now is. 

Representative Legare. What is your reason for that ? 

Mr. Hale. There is no reason for changing the present law. A 
suit now may be brought in any district where the defendant may be 
found and served. That is the present law. 

Representative Leoare. My recollection is that it was desired to be 
put in. 

Representative Currier. The bill as originally introduced provided 
that a suit may be brought anywhere, with the result that a man 
living in New Y ork might be sued in Manila. 

Mr. Hale. There is a very great hardship in taking publishers who 
have an established place of Dusiness and requiring them to defend 
in distant places inrringement suits. There are all sorts of objects 
in bringing suits. The judiciary act provides distinctly that no per- 
son shall be sued in any district other than that of which he is an 
inhabitant, with the single exception that when there is a diverse 
citizenship the suit may be brou^t in either. 

Representative Currier. I believe it was the makers of directories 
that wanted that in. 

Mr. Hale. To sue a principal and serve his agent would, I think, 
be an anomaly in the law, and I would suggest that that be omitted. 

Then as to section 39. I favor and commend as useful the first part 
of that section, which provides that injunctions that are granted may 
be served and enforced in any district of the United States, but I 
think the clause should end with the word " defendants " upon line 
7 of page 23, and that the remainder of that clause, which provides 
that a motion may be made by the defendant in any other district 
to dissolve that injunction, certainly should be omitted. I think that 
is an anomaly. When an injunction is issued, the defendant has had 
his 'day in court. There is a speedy remedy granted by appeal to 
the circuit court, and he should oe confined to his remedy by appeal, 
and should not have recourse to another judge in a distant district. 
I think that is an anomaly. 
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Then, even if some such provision should be desirable to be copied 
into the law, I think it should be made a little clearer. In the first 
place, that says " any " injunction. It is not confined to a preliminary 
injunction or temporary restraining order. 

Then, again, it is not made clear what effect an order granted in 
another district would have on an appeal taken from, for mstance, a 
preliminary injunction. Suppose a preliminary injunction is granted 
in one district and the record sent up on appeal, and before that is 
heard a motion is made to dissolve the injunction. WTiat becomes of 
it? Suppose there is an injunction granted on final hearing? The 
law is uncertain. Now, does it say anything about an appeal from an 
order made in another circuit ? 

There will be a great deal of confusion in the law if it is allowed 
to stand as it is. So I would respectfully petition against that. 

Just one word upon the rental provisions. I am authorized by Mr. 
Jenner to state that he concurs in the idea that composite works pre- 

{)ared by a multitude of employees, such as dictionaries, directories, 
egal digests, encyclopedias, etc., should not have these rental pro- 
visions applied to them. In that connection he ridicules the idea tlvat 
the publishers' interests in plates is' one demanding consideration. 
That is not the main thing. The main thing is the work in new and 
revised editions. It is just that class of work that will be renewed, 
because the labor of going back and making a new edition is pro- 
hibited unless you can buud up on what went before. You can see 
how, otherwise, a great property would be sacrificed. 

ADDITIONAL STATEMENT OF MB. ALBEBT H. WALKEB. 

Mr. Walker. Mr. Chairman and gentlemen, there are a few points 
to which I wish to call the attention of the committee. First as to 
section 16 — ^the manufacturing clause. I do not wish to submit to 
the committee any argument in favor of any particular programme, 
but only say that it is important in drafting that section to use 

Shraseology that shall be free from ambiguity. I suggested yester- 
ay the substitution of the word " other " for the word '' litho- 
graphic." 

My suggestion has been antagonized ; and perhaps it is too compre- 
hensive, but if you stop short of using the word " other " it is abso- 
lutely essential that you use correct phraseology. That word " litho- 
graphic " is too general. Originally it was confined to lithographing 
on stone. Recently planographic printing was done on aluminum 
and sometimes on zinc. Some gentlemen will say that one of those 
forms of printing is the same as the other. There can be no litho- 
graphic printing, however, except printing on stone. I am very 
clearly or opinion — and I am acquainted with all those branches of 
photomechanical printing — that aluminum printing and zinc print- 
ing should either go in or go out with lithographic. But in order to 
make it clear you should use some other word than " lithographic." 

There are other methods of photomechanical printing, such as re- 
lief printing, intaglio printing, etc. It is impossible to take time to 
explain these distinctions now, because the committee can not spare 
the time. But the nJatter should be attended to with technical accu- 
racy. 
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Then, as to section 19, in respect to the notice that should be given 
on copyriglited articles, I have onlv one criticism to make on that 
section. I would suggest that on line 17, of page 10, a pencil be 
drawn through the words " or the abbreviation ' Copr.' " The sec- 
tion provides that in respect to photographs the notice shall be given 
by a circle around the letter. The purpose of the notice is to give 
information, and while I, having read this bill, would know what 
" Copr.'' means, when I find it on a bill, some other person would 
never know and would never find out what "Copr," means. There 
is no reason why, in the case of a book, the entire word " Copyright '* 
should not be written out. 

Representative Legare. The " Copr." might be taken for " incor- 
porated." 

Mr. Walker. Yes. 

Section 28 is the section that prescribes penalties for infringements. 
Near the bottom of page 16 and at the top of page 17 I read the 
following : 

(c) To deUver up on oath, to be impounded during the pendency of the action, 
upon such terms and conditions as the court may prescribe, all articles alleged 
to Infringe a copyright. 

Now, it is easy to allege that articles infringe a copyright. That is 
altogether too drastic. We have never had any such law in this 
country, and I hope we never shall have. A man should have his day 
in court before his property is taken from him. 

Representative Currier. The Kittredge bill, I think, says that a 
man *' must deliver up " and so forth, " as the court may order." 

Mr. Walker. I was just coming to that. That is the next para- 
graph. 

Eepi-esentative Legare. What would you do with that word " al- 
leged?" 

Mr. Walker. I would cut the whole section out 

Representative Legare. But that was* strongly urged before the 
committee. 

Mr. Walker. Certainly ; there are men who want " the earth and 
the fullness thereof," but the question is, Will Congress give it to 
them ? 

Representative Legare. If we change that word " alleged " would 
that do? 

Mr. Walker. No. " To deliver up on oath for destruction all the 
infringing copies or devices, as well as all plates, molds, matrices, or 
other means for making such infringing copies as the court may 
order." 

When I appeared before the committee a year ago last June that 

Phraseology as the court may order " was not in the paragraph, 
here tho statute provided that all this personal property should be 
absolutely destroyed from the face of the earth. But gentlemen 
modified it last year, perhaps in response to my criticism, by pro- 
viding that this be done only so far as the court may order. But I 
do not think that Congress' will place upon the court the duty of 

saying that anyone infringing 

The Chairman. But it was not used at that particular time for 
anv other purpose. 
Mr. Walker. But it might be used. 
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The next section to which I wish to call attention is section 84, on 
page 20. That is the para^aph that was the subject of the eloquent 
speech of Mr. Jenner. I wish to state to the committee that having 
heard all that Mr. Jenner said and all that Mr. Putnam said, and 
having studied the subject of copyright so long that my hair has 
grown white, I wish the committee could see its way to changing it so 
that it would read that books might be imported not more than one 
copy at one time for use and not for sale. 

Kepresentative Currier. Would you confine that altogether to 
books of foreign authors? 

Mr. Walker. Certainly, and one copy only. 

Now, section 37 on page 22 deals with an important matter. The 
section reads as follows: 

That all actions, suits, or proceedings arising under the copyright laws of the 
United States shall be originally cognizable by the district and circuit courts of 
the United States, the district courts of any Territory, the supreme court of the 
District of Columbia, the district courts of Alaska, Hawaii, and Porto Rico, and 
the courts of first instance of the Philippine Islands. 

As to that I would recommend you to exclude the words " district 
and." so as to confine jurisdiction to the circuit courts. I was in- 
formed that the words " district and " were inserted there by request. 
Some gentleman supposed that there are more district courts than cir- 
cuit courts, whereas in every district of the United States there are a 
district court and a circuit court, and they are held in the same room, 
and by the same judge. One minute he is a circuit judge and another 
minute a district judge. 

Now I come to section 41, because that must be understood in con- 
nection with section 37. Section 41 says: 

That the orders, Judgments, or decrees of any court mentioned in section 87 
of this act arising under the copyright laws of the United States may be re- 
viewed on appeal or writ of error in the manner and to the extent now provided 
by law for the review of cases determined in said courts, respectfully. 

Now, there is plenty of law that provides for appeals from district 
to circuit courts. From the district court a man can appeal to the 
circuit court, and from that to the circuit court of appeals, and from 
that to the United States Supreme Court — making too many appeals. 

Representative Legare. Are you certain as to your statement about 
district and circuit courts? 

Mr. Walker. Absolutely certain. There is not a district court in 
the United States anywhere without a circuit court being in the same 
district. 

Mr. Jenner. That is right. 

The Chairman. Are there not two districts in the ninth circuit? 

Mr. Walker. I could give you the list of the States that belong to 
that circuit, but I will not take the time to do it. Some of the States 
of the ninth circuit compose only one district in all — Washington, 
Oregon, Nevada, Utah, Montana, and Idaho; and California is di- 
vided into two districts, so that in the ninth circuit there is a district 
and circuit court for every State except California, and for that State 
there are two circuit courts and two district courts. I have been fa- 
miliar with the circuit court for thirty years, and have kept track of 
the change in the several circuits. 

Mr. Jenner. How about the northern and southern divisions of 
Ohio? 
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Mr. Walker. The judge may hold court in either Toledo or Cleve- 
land, but his jurisdiction is coextensive with his district. 

Mr. Jenner. I think you are rio;ht. 

Mr. Walker. I know I am right. 

There is one more important suggestion that I have to make to- 
night. 

The Currier bill and the Smoot bill seem to me to be objectionable 
in the sixty-sixth section. The phraseology of the Kittredge bill and 
the Barchield bill is not quite technical in character. 

The Chairman. That is the repealing section ? 

Mr. Walker. Yes; and relates to the retroactive effect — a very im- 
portant matter. I can hardly think that Mr. Smoot and Mr. Currier 
contemplated what would be the effect of the language they adopted. 
It reads: 

That aU laws or parts of Jaws In conflict with the provisions of this act are 
hereby repealed, but nothing in this act shall affect causes of action for in- 
fringement of copyright heretofore committed, now pending in courts of the 
United States, or which may hereafter be instituted; but such causes shall 
be prosecuted in the manner heretofore provided by law. 

I see that my criticism should have been aimed at Mr. Barchfeld 
and not at Senator Smoot or Mr. Currier, because I find on reading 
that section that it seems to be correct. 

But under the Barchfeld provision there would be a retroactive 
effect, which, although not contrary to the constitutional provision 
about ex post facto laws, would have a very injurious effect by sur- 
prising people after they have effected their infringement by impos- 
ing penalties and other evils upon them of which they had no knowl- 
edge at the time. I wish to say that time does Hot permit me to call 
attention to other criticisms which I could pass upon all these bills 
if I had opportunity to do so, but I do wish to submit this to the 

fentlemen of the committee, namely, that a writing that proposes to 
eal with the copyright law so elaborately as either of these bills is 
a necessarily elaborate machine. Copyright is a science, and a science 
can not be mastered in a few minutes, however intellectual we may be. 
Such mastery can only result from contemplation and effort. \Vhen a 
man like Cooley sits down to write a book like " Constitutional Limi- 
tations " he concentrates his mind on it month after month and year 
after year, and when the book is finished it is a science. And nobody 
will ever furnish the American people with a great work on copy- 
right law without giving the subject weeks and weeks of hard mental 
labor and investigation. 

I have appeared before patent committees from time to time for 
thirty years, and have had some experience in that line; and I will 
say that I have never appeared before a committee that devoted to 
the work in hand so high a degree of intelligence and industry as 
this committee for the past two years. 

You gentlemen are human and you are also Members of Congress. 
You are distracted by a large number of employments and demands — 
sometimes almost beyond human capacity. So that it seems to me, if 
I may be permitted to make a suggestion, that Congress ought not to 
enact any of these bills at this session, because it is impossible for you 
gentlemen to give the time to eliminate the injustices that the bills 
will certainly operate if enacted hastily. I should say that you are 
the very men to do it, and I should adcl that you should do it in the 
summer time, when you can give it leisure for thorough consideration. 
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Representative Legare. To return to page 16, where the provision 
is made for the delivering up of the articles to be impounded or de- 
stroyed as the court mav prescribe, whv is not that proper? Could 
not the court prescribe that the plaintiflf give bond? 

Mr. Walker. Courts are not infallible, and it is entirely out of 
accord with American jurisprudence to confer such power on judges. 
I have had great experience with courts, and I would say that Con- 
gress should go extremely slow in conf erring such great power on 
Federal judges, which they have never had before. It is a dangerous 
power. 

Representative Legare. They have such power in other cases. 
They can require a bond in other cases. 

Mr. Walker. But there is no statute on the books of any State 
that authorizes any judge to do anything analogous to that. 

Representative Legare. "Upon such terms and conditions as the 
court may prescribe." We put that in after very careful considera- 
tion. It was strongly urgea. It seems to me that in circumstances 
where a bond should be given to cover damages sustained by the 
defendant, action of that kmd could be taken, in the discretion of the 
court. 

Senator Brandegee. I do not think they ought to be allowed to 
hale in any article that the plaintiff may allege to infringe, but only 
such articles as the court may deem are an infringement. 

Mr. Walker. Out of an experience of thirty years I recommend 
the committee not to interfere with private property in that way. I 
should not think it right to allow a court to put its strong hand on 
private property on a mere allegation that may not even be sworn to. 

Representative Legare. It says " upon oath." 

Mr. Walker. The defendant may make oath, but not the com- 
plainant. 

Mr. Cutter. Section 28 says, " If any person shall infringe the 
copyriffht." 

Mr. Walker. I hold that that is altogether too remote! You hark 
back two pages before you find that language. 

Representative Currier. But in the same section. 

The Chairman. It is under subsection (a) of section 28, and sub- 
section (6) is then divided into four paragraphs — first, second, third, 
and fourth. 

Mr. Walker. Very well. 

The Chairman. And this is subsection (c) of section 28. So I 
think the suggestion is correct — that if any person shall infringe the 
copyright in any work — then under subsection (6) what is he to 
do, to deliver up on oath, all articles alleged to infringe the copyright. 

Mr. Walker. The first condition is satisfied where there is one in- 
fringing article; tlien all the articles are alleged to be infringed. 

The Chairman. I wish to say that this point has been carefully 
considered at different times, and I will say further, that it was 
decided by the committee that it should remain as provided in this 
section. 

Senator Brandegee. But why should they be ordered to deliver up 
goods that did not have anything to do with the infringement? 

The Chairman. In the printing business, for example, say in the 
printing of posters, there may be one article or part of one process 
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that is an infringement, and it was decided the only way to stop the 
repetition of infringement was to deliver up the whole of the para- 
phernalia. 

Mr. Walker. I have not been permitted yet to make clear the point 
that where a court finds that a defendant has infringed by making or 
selling one book of one particular kind this bill requires that he 
should surrender all books that the complainant claims he has in- 
fringed. The difficulty is with the word all." 

Representative Legarb. But you said strike the whole thing out as 
too drastic. 

Mr. Walker. It is too drastic; but, given proof of one thing of 
one kind, the court gets authority to deliver up a great many things, 
which is not right. 

ADDITIONAL STATEMENT OF MB. NATHAN BVBKAN. 

Mr. BuRKAN. As to section 27 of the Kittredge bill, I wish to say 
a word. That section refers, amon^ other tilings, to infringe- 
ment of a dramatic or dramatico-musical composition, and requires 
a payment of $100 for the first and $50 for every subsequent iniring- 
ing performance; and in tlie case of other musical compositions, $10 
for every infringing performance. In that short paragraph (the 
fourth) we find the expression " dramatico-musical composition." 
'VVho can tell what is a dramatico-musical composition, or " a choral 
or orchestral composition?" It may be an orchestral composition 
and also a vocal composition. 

In construing this particular provision, the people who have to 
construe it would refer to this bill or act. Now, the question is how 
should this owner of the copyright register? 

Representative Currier. That coula be cured by the insertion of 
a new class. 

Mr. BuRK^N. " Dramatico-musical ? " 

Representative Currier. Yes. 

Mr. BuRKAN. Take a composition like the " Merry Widow " — ^the 
thing that makes the play attractive, I believe, is the waltz. In copj'- 
righting an opera the custom is to copyright the vocal score and also 
to copyright each number. 

Representative Currier. Do you not think there should be a differ- 
ence m penalties? 

Mr. BuRKAN. It depends on the composition. 

Representative Currier. Would you not think that it would be a 
more serious wrong to a man to infringe the whole than to infringe 
any part of it? If the numbers are copyrighted separately, as you 
suggest they are, I think there should be a distinction between the 
production of the entire opera and of a single song. 

Mr. BuRKAN. Only the other day I brought an action against a 
manager for taking three numbers of the " Red Mill." 

Representative Currier. The committee came to the conclusion 
that it was a greater damage to the composer to reproduce an entire 
opera than any air from it. 

Mr. BuRKAN. It would be in the discretion of the court to say what 
damages that would involve. 

Representative Currier. Would you not have to proceed against 
a man with a civil remedy — ^if you had drastic remedies? 
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Mr. BuRKAN. We have those remedies now. I have proceeded 
civilly in every case in the past four years. 

Representative Currier. Because you realized probably that the 
penalites now are so drastic that you could not otherwise succeed? 

Mr. BuRKAN. Not at all. 

The Chairman. What is your object? 

Mr. Burkan. To provide that the penalty shall be $100 in the case 
of all musical compositions. 

The Chairman. But the occasion may be for the benefit of a church 
or some similar organization, or to assist some worthy cause. 

Mr. Burkan. If it were for a church, I doubt very much if the 
court would decide it to be for profit. 

Thereupon the joint committee adjourned until to-morrow, Satur- 
day, March 28, 1908, at 10 o'clock a. m. 



Washington, D. C, Saturday^ March 28^ 1908, 

The committee met at 10 o'clock a. m., at the Senate Reading Room, 
Library of Congress. 

Present: Senators Smoot (chairman), Brandegee, and Gary; 
Representatives Currier (chairman), Barchfeld, Henry, Washburn, 
Law, Legare, Pratt, and Leake. 

The Chairman. To-day has been set apart for the presentation of 
the views of the parties interested in the provisions of this bill relat- 
ing to musical reproductions by mechanical devices. The committee 
have decided that we can give eight hours, during the day and even- 
ing, to the consideration of this subject, and we have also decided 
as to the division of that time. We want the parties taking the 
affirmative of tliis ar^iment to open the argument, and we will give 
them three hours. The respondents will then have four hours, and 
those in the affirmative an hour in reply, making eight hours in all. 

I want to say further that the committee does not care whether 
one man takes the four hours or whether there are 20 men to occupy 
that time. I also desire to say, on behalf of the committee, that any 
interruptions that may occur during the argument of any person who 
is addressing the committee will count on the time that is assigned to 
him, and therefore if he does not wish to be interrupted he must say 
so at the time a question may be asked him, otherwise it will hie 
counted against him. 

Representative Currier. I would not want a rule made here, Mr. 
Chairman, that would prevent any member of the committee from 
asking a question. 

The Chairman. The gentlemen will understand, of course, that 
that applies only to outside parties, so that there will be no oppor- 
tunity for any discussion to arise here between interested parties, 
I take it that no gentleman who is addressing this committee would 
object to a question being asked him by any member of the committee. 

Mr. Johnson. That oeing the case, we should prefer that all 
inquiries should be limited directly to the committee, because our time 
otherwise might be wholly sacrificed by unnecessary questions, and 
if the chairman will make a rule that questions are to be put only 
by members of the committee we will be entirely satisfied. 

The Chairman. Mr. O'Connell, are you satisfied with that ar- 
rangement ? 

Mr. O'Connbll. Yes, sir. 
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The Chairman. That rule will then be made, to govern the dis- 
cussion during this hearing. 

Mr. Johnson. Several petitions will come into the committee and I 
desire to offer tliem. I know of several myself, which will come, 
asking a denial of the right of mechanical reproduction. 

The Chairman. If thev are any different from those sent to mem- 
bers of the committee I have no objection whatever to having them 
in the record; but I do not feel like encumbering the record with 

Petitions of which every single Member in both Houses of Congrc^ 
as already received copies. 

Mr. Johnson. These petitions are petitions drawn up by the 
petitioners themselves. I know nothing about them or what they 
contain and I have had nothing to do with the drafting of them. 

The Chairman. With the understanding that they are different 
from the ones that have already been presented to the members of the 
committee, we have no objection to their being offered in the record. 

The petitioners referred to are, by direction of the committee, in- 
serted in the record, and are. as follows; 

To the Senate and House Committee on Patents, 

The Lambs Club, comprising a membership of over 500 authors, composers, 
actors, playwrights, and dramatists, resident in every part of the Union, most 
respectfully request your favorable consideration of the Kittredge bill (Senate 
bill 2900), paragraph E of which seeks to protect the author and composer 
against the appropriation of his musical works in the form of phonograph 
records and perforated rolls without the payment of any royalty. A condition 
which permits the manufacturers of these devices to reap the fruits of the 
Intellectual labor of the American composers without compensation is unfair 
and most oppressive and should be remedied without any delay. 

A bill to perpetuate this iniquity has been Introduced in the House by Mr. 
Currier (H. R. 243) and in the Senate by Senator Smoot (Senate bill 2499), 
both of which we urge you to disapprove. 

Augustus Thomas, George Broadhurst, Victor Herbert, Harry Rowe 
Shelley, Glen MacDonough, Forrest Robinson, Wm. B. Mack, 
l.loyd Osboume, Hall McAllister, Morgan Cowan, Rapley 
Holmes, Chester M. Curry, Frank H. Belcher, George Ade, Maclyn 
Arbuckle, Charles W. Lane, George V. Hobart, Wm. Carpenter 
Camp, J. Fred Zimmerman, Jr., Victor Harris, Jno. Joy Grlffln, 
Melville Stewart, Alfred Kappeler, Byron Ongley, Hugh Ford, 
Charles Klein, G. Prenginl, Walter Hale, Ira Hards, Ernest Haw- 
ford, I^ouis F. Gootschalk, Hunter Wykes, Digby Bell, Spencer 
W^right, A. Baldwin Sloane, Vincent Serrano, (5harles J. Bell, 
Jesse Williams, E. B. Washburne, Jas. F. J. Archibald, Frank 
Doaue, Clias. A. Bigelow, Drury Underwood. James Harris, 
Frederick W^atson, Denis O'SuUlvan, Norman Thorp, Madison 
Corey, Dennian Maley, A. J. Nutting, Joseph Hart, Percy F. 
Amos, James Clarence Harney, Malcolm Williams, J. A. Stow, 
Addison C. Mlzner, Ernest E. Malcolm, Rufus A. Hughs, Her- 
bert L. Jones, Dustin Farunni, Benuet Mussory, Malcolm 
Bradley, Gns Welnburg, Thomas McGrath, Clifton Crawford, 
George Nash, Roy ,Atwell. George Spink, Gustave Kerker, 
Dew in C. Jennings, Frederick Perry, E^dgar Smith, John E. 
Kollerd, Charles V. Hammond, Arthur Weld, John L. Golden, 
J. N. Herter, Herman Perlet, Clay M. Greene, Joseph C. Miron, 
A. J. M. Holbrook, Julian Ed\vards, Oswald Yorke, Charles W, 
Butler, Jas. B. Wilson, Fre<lerlc RlerhofT, M. D., Max Lang 
Meyers, Wm. T. Devan, John Fhidlay, W. M. (Treenman, Edwin 
Forsberg. Albert Parker, Edward G. Rose, Arthur Shaw, Frank 
Craven, Louis Catavarel, Edward E, Kidder, R. E. (Graham, 
Theo. Bendix, Edwin Holland, Julian Mitchell, Robert Hllllard, 
George Stuart Christie, Frank Nelson. William Elliott, Lewis 
Hooper, Donald Brian, Geo. W. Bamum, James Nelll, Wm. H. 
Currle, WMllard Curtiss, George Bowie, Paul U. Turner, 
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Albany, N. Y., March 25, 
The following members of the honorable senate of the State of New York do 
hereby respectfully petition the members of the Joint Committee on Patents, in 
the House of Representatives at Washington, to reiwrt favorably the Kittredge- 
Barchfeld bills, which seek to amend the patent laws, in order that the com- 
poser and author may receive some compensation from the work of their brain, 
and further restricting ** phonograph and other mechanical musical instrument 
corporations" from using comix)sitions without a fair and equitable compensa- 
tion to both the author and comiK)ser. 

P. H. McCarren, Thos. F. Grady, Wm. T. 0*Xell, S. P. Hooker, George 
H. Cobb, Francis W. Gates, Eugene M. Tnuis, D. F. MuUaney, 
Conrad Hasenflug, Sampel J. Ramsperger, F. M. Boyce, A. T. 
Faucher, S. G. Heacock, C. S. Burr, jr., Wm. J. Grattan, 
Horace White, James A. Emerson, Thos. H. Cullen, Otto O. 
Foelker, James J. Frawley, James Owens, John P. Cohalan, 
Francis M. Carpenter, Sanford W. Smith, J. N. Cordts, A. J. 
Gilchrist, James A. Thompson. 

Mr. Walker. Mr. Chairman, permit me to suggest that these peti- 
tions ought to Jbe filed during the three hours aUotted to that side, 
so that the opponents of them may know what is in the petitions. 

The Chairman. I suppose they will be here in due time. 

Mr. Johnson. I have no objection to that suggestion. I suppose 
they will be here within that time. 

The Chairman. We will now hear from Mr. Ligon Johnson. 

STATEHEirr OF MB. UOON JOHNSON, BEPBESENTINO THE 
NATIONAL ASSOCIATION OF THEATBICAL PBODVCINO MAN- 
AOEBS, AND ALSO THE DBAMATIC AVTHOBS, OF NEW TOBE 
CITY, N. T. 

Mr. Chairman and ^ntlemen of the committee, in beginning my 
statement to the committee I will first say that in our desire to pre- 
sent the facts involved clearly and fairly to this committee we wish 
to do so not through the medium of attorneys, but directly through 
the individuals involved. There are several interests represented. 
There are, of course, the dramatic authors, and there are the dra- 
matic producers, who are necessarily partners to a great degree with 
the authors, in that the author furnishes the book and the producer 
furnishes the necessary funds to make the production and assumes 
the work and worry incident to that production. Then there are the 
theater owners, who are, in fact, partners with the producers, in that 
their compensation is not by rental of their theaters, but is received 
by sharing in the gro&s receipts. Then there are the White Rats,* the 
vaudeville producers, the Words and Music Club, representing the 
musical autnors, and the musical printers. 

In my statement I will confine myself directly to the interests that 
I represent, the dramatic author and the dramatic producer — the 
theater interests. 

I want to state, before proceeding with the argument, that in reply 
to an inquiry made a few days ago as to whether or not any of these 
bills was entirely satisfactory to the dramatic producer, my reply 
was that it was not ; but that reply was given, as you recollect, with 
a reservation as to the mechanical reproducing end of it. I con- 
sidered that no bill fully covered the interests of the dramatic author 
and the dramatic producer. The question was then asked whether the 
Kittredge bill fully covered their interests, and my reply was that 
it did not and that we desired additional protection. 
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With reference to the Kittredge bill and the Barchfeld bill, I want 
to say that those two bills, particularly the Barchfeld bill, embrace 
a principle which we believe to be infinitely more valuable to the 
dramatic producer and to the theater owner and to their vast invest- 
ments all over America than everything else combined under dis- 
cussion. 

Representative Currier. The provision in the Barchfeld bill does 
not apply to the production of the dramatic author. It is confined to 
musical compositions. 

Mr. Johnson. In the Barchfeld bill there is a provision covering 
the dramatic author. The Kittredge bill makes special provision that 
there shall be no right of reproduction by mechanical means of a 
musical composition. 

Representative Currier. It does not refer to dramatic compositions 
at all. 

Mr. Johnson. In the beginning, I want to call your attention to 
the character of property involve^ We have i^ America in excess 
of $200,000,000 directly invested in theaters. The very character of a 
theater prevents it from being used for any other purpose. A theater 
can not be converted into a store; it can not be converted into a ware- 
house, and it can not be converted into an office building, without 
being practically razed to the ground. 

Any procedure or any state of affairs or conditions that will result 
in the nonuse of these theaters or amusement enterprises simply 
means, in fact, the forfeiture of that amount of property throughout 
the country. 

There is not a city or a town of any importance in the United 
States which has not a theater. There are more than 100,000 people 
directly dependent on these enterprises for their means of livelihood. 

I do not think the conditions are identical in all forms of repro* 
duction. It is my undei-standing that the- mechanical reproducer's 
point of view was that he had gone into the open market and pur- 
chased something that was to be heard through the medium of his 
fingers, if I may use such an expression, and that the natural result 
was this production of sound ; that inasmuch as he had purchased it 
and had taken possession of it, he had the right to play it, and any- 
thing resulting from its playing did not concern anyone else. 

With the dramatic producer it is an entirely dirferent proposition. 
In the first place, there can be no reproduction of a dramatic work 
without first, by unfair and surreptitious means, securing the lines. 
I will make a small exception there. There have been one or two dra- 
matic plays published; but I am speaking now of practically all 
dramatic productions. 

So that Defore there can be any reproduction or any representation 
through the medium of any machine, he must fii*st secure some person 
to go to the theater and endeavor by one means or another to secure 
the lines of the play. Then the next step is to get a company of actors 
to make up as nearly as possible along the lines of those who represent 
the play in the first instance. The pictures are then taken and the 
lines dictated into a machine, into a cameraphone or a photophone, 
or some other machine. In some instance's pictures alone are taken 
and then somebody will stand back of the machine and imitate a 
phonograph, speaking the lines. These very acts, in themselves. 
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constitute a violation of the law in its present intent; but unfortu- 
nately there are no means by which we can get at them. When these 
acts are once copied, it means that the photophone and instruments 
may be scatterecf broadcast through the land, and the play will be ab- 
eolutely ruined and become a thing without value. 

To illustrate: In many instances we have had to pajr our authors 
in excess of $1,000 a week. Suppose that a play was being produced 
in the city of Washington at the National Theater, on which the au- 
thor was receiving a royalty of $1,000 a week. Next door to the 
theater is a moving picture machine, which is set up to reproduce 
this play at 5 cents, instead of the usual price charged at the theater. 
Let me say right here that I km not attacking the moving pictures 
as moving pictures. I am merely complaining about the unauthorized 
production of our plays. 

Now, suppose you provide for a compulsory royalty, and say you 
would give the man 10 per cent. So far as the reproduction on the 
picture machine was concerned he would probably receive from it 
$25 a week, whereas he would lose $1,000 a week next door, and have 
a thing of great value converted into a thing that was utterly worth- 
less. 

The Chairman. Do you think that a play that will produce an 
author a royalty of $1,000 a week can be reproduced by one of these 
nickelodeon concerns to the detriment of the author? 

Mr. Johnson. Unquestionably I do. I will be followed by Mr. 
Brady, who will tell you from personal experience how this matter 
is worked. This is not a matter of theory, but is a matter of fact. 
The dramatic producers of America are not a crowd of captious 
schoolboys, who send their representatives here to talk about things 
they do not care about. They are business men, and they are present- 
ing these matters to the committee in the full belief that their prop- 
erty is absolutely jeopardized. 

By way of illustration, Mr. Chairman, I want to hand to this com- 
mittee a clipping from the New York Herald of February 16, 1908, 
to show how these things are done abroad. There they do reproduce 
plays by the cinematograph, and the photophone and the camera- 
phone; but they hire their di*amatists. They do not undertake to steal 
the fruits of some other man's brain and put it on their machines, 
and thus make a valueless machine a thing of immense value with- 
out the payment of a cent to the man who makes the value. They 
employ their dramatist to write for these machines. I do not be- 
lieve there are two dramatists in America who are not at full liberty 
to write for any machine that comes and makes them a proposition 
to prepare and produce a play for it. This article states that such 
dramatists as Edmond Rostand, Henri Lavedan, and Alfred Capus, 
three of France's leading writers, have been commissioned to compose 
pieces for moving pictures. 

The article says: 

•the cinematograph has takea up so prominent a position among the popular 
amuRements nowadays that the impresari! are obtaining scenes from the leading 
Parisian dramatists. M. Edmond Rostand has been commissione<l to write 
three fairy plays, the first of which will be The Sleeping Beauty. M. Henri 
Lavedau is to write a historical piece entitled The Assassination of the Due 
de Guise," and M. Alfred Capus has undertaken to compose Une Scene Parls- 
lenne, which will portray the financial life of Paris. 
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There is no objection in the world to that. It is eminently proper. . 

I do not want to class all of these mechanical reproducers in one 
category. I want to say that some of the mechanical reproducers 
are apparently trying to be perfectly fair, and they make no claim 
that a mechanical reproducer has the right to surreptitiously get hold 
of a play and reproduce it and thus utterly destroy the property. 
The others remind me very much of the vultures hovering over the 
commercial battle ground, feeding and growing fat on the efforts 
of others, if you will pardon me the simile. 

They may procure all of the plays they desire for their mechanical 
machines after it has been produced for a certain length of time, 
because then the play is held by the' author at a figure where it can 
be procured by any stock companv upon the payment of a reasonable 
royalty ; and under conditions of that kind there is no question but 
that a play might legitimately be secured for reproduction on these 
mechanical reproducing devices. 

A very peculiar situation always develops in the evolution of one 
of thes€5 mechanical reproductions. Here is the author, the one per- 
son who offers an element of value to the combination, because a 
picture film and a phonograph film amounts to a gross cost of onlv 
a few cents, so that the only thing of value, the only thing giving life 
to this machine is the book of the play, furnished by the author. 
The author himself, under existing conditions, can not reproduce that 
play for himself on a picture machine. There were at one time a 
number of picture machine companies in America ; but to-day there is 
only one, and it is an absolute trust, an absolute monopoly, a single 
monopoly allied against the authors of America. 

I hand you a clipping with reference to its recent formation, and I 
will give you a rurther illustration. On February 15, 1908, the 
Moving Picture World published the advertisement of the Consoli- 
dated Film Company of New York, headed " We are at it in three 
places," and offering films at specific prices. A moving-picture man 
in the city of Washington wrote to purchase these films at the prices 
advertised and received this reply 

In reply to yours of the 11th Instant answ^ing ad. in Moving Picture World 
would say that we are unable to furnish film at a less price than that voted by 
the Film Service Association (of which we are members) at a convention held 
at Buffalo Saturday and Sunday, February 8 and 9. Our ad. was bona fide, 
but untimely, and as our representative voted to uphold the association we must, 
in deference to our obligation, beg to be excused on the fulfillment of the ad., 
and quote you instead a price of $6 per day per reel on contract of less than 
seven days, and one reel changed three times per week $25. At these rates we 
do not believe you will do business with us, but we are sure the action of our 
representative is for the betterment of the bushiess throughout the country. 

Thanking you for your valued inquiry and assuring you that a contract under 
the above prices would unquestionably in the end produce results for you, as the 
film at this price is new, we are, 

Very truly, yours. Consolidated Film CJompany. 

Chas. V. BvRTON, President. 

Representative Currier. If this law should be so amended as to 
prevent the reproduction by any means of an unpublished play, which 
was surreptitiously obtained, it would effect the purpose you have 
in mind? 

Mr. Johnson. It would largely, Mr. Chairman ; but there are some 
plays that have been published, and they would not be covered by 
such a provision, as, for instance, the librettos for the operas. 
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The Chairman. They are published for the purpose of vending 
them at a profit, are they not? 

Mr. Johnson. The play is not published for the purpose of repro- 
duction, but is published for the purpose of being read, as you would 
purchase a book to read. The primary rights to the book are pre- 
served under the copyright law and the performing rights of the play 
are reserved in the same manner. 

Representative Currier. I understood that when you appeared 
here on yesterday you confined your amendment solely to unpublished 
plays. 

Mr. Johnson. That was strictly as to the dramatic end of it. I 
then stated that I was making no reference to any provision with rela- 
tion to mechanical reproduction. 

In other words, here is a single trust, with millions of dollars for 
machines, with millions of dollars, if necessary, to pay singers, with 
plenty of money to pay an actor who will surreptitiously produce a 
play of which they steal pictures without letting us know anything 
about it, and they then go and make a mechanical reproduction of 
our play, and wreck our property absolutely. That is what they are 
coming before this committee and claiming they have the right to do. 

Representative Currier. Will you be satisfied with such an amend- 
ment as I have suggested? 

Mr. Johnson. As a matter of compromise we might accept less 
than we think we are entitled to, but we think we are entitled to it 
all. 

Senator Brandeoee. You are representing the dramatic authors? 

Mr. Johnson. The dramatic authors and reproducers. We pro- 
duce both dramatic and musical compositions. 

Senator Brandegee. And that is all that you want ? 

Mr. Johnson. We simply want a denial of the right to reproduce, 
through the medium of a cameraphone or a photophone, or whatever 
it may be called, our plays and our operas. 

Senator Brandegee. what is the name of this machine that you 
say is controlled by the trust? 

Mr. Johnson. Before I answer that let me say I want you to 
understand that we are not fighting the moving pictures. We think 
it is a very fair and proper amusement. The only thing we are fight- 
ing, as a matter of fact, is the pirating of our plays for reproduction 
upon these machines. It is a condition which nas only arisen within 
the past few months. The machines have been utilized abroad for 
quite a while; but they have never come into America, and it is only 
within a very recent date that they have sought to reproduce our 
plays. No doubt you gentlemen have all been into a moving picture 
establishment, and you will remember that the average scene is, for 
instance, a fire scene, where there is a l)edroom and a mother and 
a child, and then all of a sudden there is a burst of flame. The fire 
engines come to their rescue. Or there is a scene representing a 
burglary, or a train robbery, or something of that kind. That is all 
they ever attempted to reproduce. They did not attempt to utilize 
the ideas of any dramatic author, so far as I have heard, until a very 
xecent date, and as a consequence the dramatic author and producer 
did not consider the character of this bill until this matter was 
brought to their attention by their plays being publicly exploited on 

39207-08 ^12 
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these machines. He then instantly felt the loss. That is the reason 
we have not heretofore appeared before your committee. 

In addition to that, the aecision of the Supreme Court had not boen 
rendered, nor had any intimation been given of the fact that the 
courts would construe the words of the bilTto mean that where a right 
was not plainly given, after a condition existed which might affect the 
right, the Supreme Court would construe the bill to mean that it was 
a denial of that ri^ht. 

Just here, Mr. Chairman, I desire to file several newspaper reports 
involving the different machines and different reproductions. 

Senator Brandegee. What people do you represent? 

Mr. Johnson. I represent the dramatic authors, the dramatic pro- 
ducer, and the theater owner ; but principally the dramatic producer. 

Senator Brandegee. Is that what is known as the theater trust? 

Mr. Johnson. No; I am representing, among other things, the 
theaters of America in which the plays of the dramatic producers are 
given. 

Senator Brandegee. What is the name of that concern? 

Mr. Johnson. There is no concern about it It is simply an associa- 
tion of theaters. 

Senator Brandegee. What is the name of the association ? 

Mr. Johnson. There is no absolute association. 

Senator Brandegee. Have they not an organization? 

Mr. Johnson. In the Southern States there is a direct or^nization 
called the Southern States Theater Owners; but they are in with no 
particular concern. 

Senator Brandegee. Are they incorporated ? 

Mr. Johnson. Not at all. I want to disabuse your mind about the 
theater trust. The theaters represented here by me embrace every 
form of theater. 

Senator Brandegee. I am trying to get a definite idea of what the 
or^nization is. 

Mr. Johnson. The primary incorporated organization is the Na- 
tional Association of Theater Producing Managers, embracing prac- 
tically every producing manager of popular-price and high-price 
theaters in America. 

Senator Brandegee. Where is it located? 

Mr. Johnson. It is in New York; and to show you that it is abso- 
lutely separate from any particular interest I want to tell you ttiat 
it embraces Messrs. Klaw & Erlanger; it embraces David Belasco; it 
embraces Schubert Bros. ; it embraces Mr. William H. Brady, Daniel 
Frohman, and every other prominent producer. 

Senator Brandegee. Has it any capital stock? 

Mr. Johnson. Not at all. It is merely an association under the 
laws of New York, in the form of a simple association, without stock. 

Senator Brandegee. Is it a voluntar}^ association? 

Mr. Johnson. It is a voluntary association. 

Senator Brandegee. Incorporated under the laws of New York? 

Mr. Johnson. Incorporated under the laws of New York. 

Senator Brandegee. What is the purpose of it? 

Mr. Johnson. The purpose of it is to take care simply of matters 
of this kind, to watch over and protect the interest of the dramatic 
producer throughout the country. This is a very good illustration of 
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it— where a bill is offered which will result in the utter destruction of 
their property, there will be a uniformity of action in appearing be- 
fore le^slative committees and otherwise striving for their mutual 
protection. It does not embrace any syndicate or anything of that 
kind. 

Senator Brandegeb. Does it embrace the people who own the thea 
ters, or the real estate upon which the theaters are located? 

Mr. Johnson. We have been requested by about 400 theater owners 
to represent them in this particular matter, because they are involved 
with us, under this bill. 

Senator Brandegeb. Are they members of the association? 

Mr. Johnson. No, sir; they are not. The association is confined ex- 
clusively to the producers. I do not represent everv dramatic author, 
nor do 1 represent the Dramatists Club in New York. I represent 
certain dramatists who turn over their productions to this association. 

Senator Brandegee. For which of these bodies do you speak? 
These different interests have their own separate representative here. 

Mr. Johnson. No, sir; I am here as representing them all, because 
their interests are directly one dependent upon the other. 

Representative Currier. You speak of passing a bill which takes 
away from them the rights they have now. 'WTiat bill so takes away 
from them any rights they have now ? 

Mr. Johnson. The situation is just this. I believe it is clearly 
the intent under the existing bill to protect the surreptitious taking 
of a play and producing it 

Representative Currier. Do you say the purpose is to do that ? 

Mr. Johnson. I should have said the effect of the bill, not the pur- 
pose of it. 

Representative Currier. Is there anything in the bill which per- 
mits them to do that, or which changes the situation at all? 

Mr. Johnson. No ; this condition nas arisen since the last bill was 
passed, and if no remedy is now provided by the bill, the presumption 
IS that we are to be denied that right. 

Representative Currier. Suppose that both of the committees in 
their reports, which the Supreme Court would have before them as 
well as the bill, should state that this matter came in so late that the 
other side was not represented and that the development of this sub- 
ject had not gone far enough to make it absolutely certain that their 
mterests were imperiled, and should suggest that the subject go over 
to the next session, it would remove your objection that the court 
might assume we intended to sanction it? 

Mr. Johnson. No; the situation is simply this: These people will 
contend that the bill is to protect their piracy, and under existing cir- 
cumstances there is no machinery provided by which we may obtain 
any relief. 

Representative Currier. But your statement was that we were pass- 
ing a bill which would take away rights. 

The Chairman. As a matter of fact, are you not here arguing for 
additional rights? 

Mr. Johnson. I am unquestionably here asking that we be given 
relief from this condition of affairs. 

The Chairman. Your time has expired. We will hear Mr. Brady. 
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STATEHEHT OF MB. WILLIAH A. BRAST, OF NEW TOBK 

CITY, H. Y. 

Mr. Brady. Mr. Chairman, I want to answer a question put to the 
prior speaker by one of the gentlemen of the committee. 1 desire to 
say that he represents the National Association of Producing Man- 
agers, which is an association composed of nearly every man in every 
class of producing for the theaters. This association is largely formed 
of men who produce for the theater, men who take the original plays 
and produce them, and the association was formed for mutual pro- 
tection against any abuses that might arise. 

Senator Brandegee. WTiat do you mean by taking an original play 
and producing it ? 

Mr. Brady. The producer buys from an author a play, the raw 
manuscript, and he buys the scenery, and gets the actors, and guar- 

Senator Brandegee. What you mean is that he puts it on the 
stage? 

Mr. Brady. No ; I am going to tell you what I mean. He is forced 
to buy pictorial printing, sometimes to the extent of $30,000, $40,000, 
or $50,000. To secure that printing of lithographs it is necessary for 
him to guarantee the printing house that he will use a certain amount 
of it. He employs actors, paints scenery, engages stage managers, 
and, in many instances, is forced to rent a New York theater and 
run that play at a money loss in order to give it what is popularly 
known as a New York reputation. 

In twenty years I have probably produced 75 to 100 plays by 
American authors. A good play, one that is alive, one that makes a 
^eat deal of money, comes to a producing manager probably once 
m a lifetime. I employ about 250 to 350 actors and actresses of the 
dramatic kind. I am a dramatic producer. Their salaries range 
from $350 a week down to $25 a week. I call your attention to plays 
of the character of the Old Homastead, Ben Hur, Way Down feast, 
and The Lion and the Mouse. Those are plays that have had a long 
life. In my play called Way Down East, it was necessary to run 
for seven months in New York City at a loss before it gained the 
universal public attention. It has lived for ten or fifteen years. That 
play is now being produced throughout the United States by the aid 
of moving pictures. They secured my play for the small sum of $5 
from a man named Byers in Chicago and it is being produced by a 
member of this trust that Mr. Johnson just spoke about They pro- 
pose to go on further with it, bv the aid of a phonographic attach- 
ment, and produce all the popular plays that are owijea by private 
persons throughout the United Stat^. 

My play. Way Down East, is now being printed on films at the 
rate of from 100 to 200 copies a week by a company which is a mem- 
ber of this trust in Chicago, and yesterday one of my companies, 
composed of 35 people, men and women, was forced off the road and 
sent back to New York. They never can play again, because in almost 
every one-night stand in this country ^Vay Down East is being pre- 
sented on every street comer, presented from a stolen manuscript by 
a man who went into one of our theaters and took down a copy of 
our play and sold it to this disreputable picture firm, who is now 
destroying my property. 
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Kepresentative Curribr. That play has never been published. 

Mr. Brady. Never. I am going now to tell you some facts and I 
am here to answer questions. I have been trying for twenty years to 
stop this piracy of plays. There is.no law which gives us the right 
to go into the office of Mr. Alexander Byers in Chicago and take 
possession of manuscripts which he has stolen from us. We have 
tried it again and again ; but we can not stop it. 

What does it cost a man to make one of these reproductions. He 
takes a store and puts a $400 front in it, has a sheet in the back part 
of the building, puts in a machine for $100, buys a film for $'20 a 
week, deceives the people by stating that he is producing my ' 



and the people pay 6 cents to see it When my play comes along 
they say : " I have seen that for 6 cents and I don't want to see that 
play now. Why should I ffive a dollar to see that?" 

The Chairman. What do you. mean by " deceiving the people?" 

Mr. Bradt. Sometimes there are three or four companies playing 
this piece on the road. We go into a town and give an order for $50, 
or $76, or $100 worth of lithographic printing. This man in Chicago 
will write to the different lithographers and bill distributers through- 
out the country and obtain through those men the paper we supply 
for advertising our production. They accumulate that in Chicago 
and sell it to these picture sharps, and they put out the actual prints 
ing that we use to advertise our play in every little theater ana then 
persuade or deceive the people into the belief that they are presenting 
for 5 cents the real article, for which I am, in fact, paying 5 or 10 
per cent of the gross receipts to the author. 

The Chairman. Simply for my own information, I want to ask 
you a question. In my own home town we have these 6-cent show 
places of which you speak, and I do not believe that people go there 
to see Way Down East and then come out and say, if a theatrical 
company came along, that they had already seen Way Down East 
played by a company. I want to be absolutely fair with you, and I 
want you to be absolutely fair with this committee. 

Mr. Brady. I will be absolutely fair. 

The Chairman. I do not think that any reasonable man would say, 
or that any citizen of the United States would ever think for one 
minute, that a reproduction as given by these nickelodeon houses is* 
a reproduction that would satisfy him of Way Down East or any 
other play. 

Mr. Brady. And I answer you, in all fairness, with facts. We can 
not dispute the facts. The company that has been playing Way 
Down East in the Middle West, where it is surrounded by these pic- 
ture show places, played the other night to a house of $127, whereas, 
before this, they have never played to less than $700 a night. 

The Chairman. Now, let us come right down to the facts. Is it 
not true that every play going in the West, under the conditions ex- 
isting to-day, is not playing to the houses that they did play to a year 
or two years or three years ago? 

Mr. Brady. No, sir ; it is not so, because we have another play in 
the same territory, called " The Man of the Hour," which they have 
not yet had time to steal, and that is playing to the capacity of the 
theater. 

The Chairman. But one is a play that has been before the public 
for ten years, and the other is a new play. 
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Mr. Brady. But this play I am referring to has never declined at 
all, until this picture business came up. 

The Chairman. I do not want to tate any more of your time, be- 
cause it is nearly up ; so I will not interrupt you again. 

Mr. Brady. In answer to my promise to give you the facts, I sub- 
mit to you the advertisement of one of the gentlemen in the trust • 

Representative Currier. I think we have all seen that. 

Mr. Brady. Here is an advertisement of a 5-cent Merry Widow 
play ; and I can produce some advertisements of my own play. 

The Chairman. I suggest that you incorporate those in the record. 

Representative Legare. Are those advertisements copyrighted? 

Mr. Brady. In some cases. The Strowbridge Company of Cincin- 
nati, in some cases, copyright their advertisements. 

Representative Dbgare. How can we stop this, if you do not copy- 
right them? 

Mr. Brady. If they can steal our printing, they can steal our 
watch. What we want to do is to stop the reproduction of our origi- 
nal plays, to protect our thought, to protect our work from repro- 
duction in a picture machine and sending it throughout the country, 
thus depriving us of the value of our work. 

Representative Leake. In other words, you do not wish to have a 
picture concern have the right to reproduce your play any more than 
a set of actors would have the right to act your play in another 
theater. 

Mr. Brady. That is our contention, in a word. I listended a 
moment ago to a suggestion by Mr. Currier that this thing should 
be postponed until the next session of Congress. Believe me, our case 
is desperate. You have no idea how desperate it is. If this thing is 
not stopped it means ruin for us and for the men who write for the 
stage. I could quote to you, if I were allowed to do so, a hundred 
cases where it would mean great loss and injury. 

We do not object to these picture shops, as such. I know three or 
four picture concerns who do not use our property. It is a good thing 
to show the people pictures of Switzerland and let them go in for 6 
cents when they can not afford a dollar to see a play. They are grow- 
ing in development and are just beginning; but do not let them steal 
our property. If they want plays let them do the same as the French 
manufacturer does. He hires his authors to write for his machines, 
and he pays them. If they want to use our property let them pay us 
for it. 

Representative Currier. Without expressing any opinion, and ask- 
ing simply for information, I want to know whether you would be 
satisfied^ with a provision in this law which would apply simply to 
unpublished plays that were surreptitiously obtained. 

Mr. Brady. Absolutely — ^the protection of what we come here to 
Washington and copyright. That is all we ask for. You have a 
copyright law and after we have deposited our books here you guar- 
antee us protection, and then do not protect us. 

Representative Pratt. It is the adult audience which supports the 
theater, is it not? 

Mr. Brady. No^ir; the women support the theater. 

Representative Pratt. The women are not the principal patrcHis of 
thc^ hickel-in-the-slot places? 
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Mr. Brady. But I am not protesting against the nickel-in-the-slot 
places. 

Representative Currier. He means the nickel theaters. 

Mr. Brady. The nickel theater is largely supported by women and 
children, who are the patrons of the balcony and the gallery. Mr. 
Frohman will probably tell you that since the coming of these 
picture shops the gallery and balcony receipts have fallen off to 
almost nothing; but we do not object to the legitimate competition 
from these places. 

Representative Currier. Such plays as you speak of, the unpub- 
lished plays, are never multiplied, and it is impossible for you to re- 
ceive any royalty except from the production of the play. 

Mr. Brady. Some men, like Bernard Shaw, publish their plays and 
get a royalty. 

Representative Currier. Do you not think there should be a differ- 
ence between the published and the unpublished play ? 

Mr. Brady. I aosolutely do. We will not publish our line, and if 
you will grant us what we want we will grant to you, or to anybody 
who is fool enough to publish his plays, the right to do it, and let 
him protect himself. 

The Chairman. In other words, if he is protected once that is 
enough? 

Mr. Brady. It is enough. Now, I wish to call your very particular 
attention to France, a place where the moving-picture industry em- 
ploys the best and most expensive authors in the land to write for 
their picture machines. They never use any of the protected plays in 
France without paying the author a royalty for the use of them, if 
he will allow them to use the play. 

I want also to call your attention to another thine. There are 
suitable theaters going up everywhere. You know that there are 
ma^ificent temples being built for theatrical uses, which represent 
the investment of a lot of money. 

I also want to call your attention to the fact that, under the in- 
creased cost of labor, of materials, and in the salary of actors, etc., 
the expense of running an ordinary company now averages $2,500 a 
week and some of them run to $5,000 or $6,000. Of that sum prob- 
abljr one-half goes to the actors and the rest go to the railroad com- 
panies, to the newspapers, to the stage hands, to the bill posters, and 
to all sorts of people who are benefited by our trade. 

The Chairman. Your time was extended five minutes, but your 
fifteen minutes are now up. Before proceeding further I want to 
say that I do not think it will influence the committee in any way, 
shape, or form to have any demonstration in the way of applause. 
What we want is a statement of the facts. So it will be well to let 
the man who is speaking say what he wishes to say and make what 
imprcvssion he malces upon the committee by his words, and not by 
any attempted demonstration from the outside. 

We will now hear Mr. Parker. 
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8TATEHENT OF MB. HABBT DOEI FABEEB, OF HEW TOBK 

CITY, H. Y. 

Mr. Parker. Mr. Chairman and gentlemen of the committee, I am 
a member of the National Association of Producing Managers. I 
control and exploit only one play, by the same author as Way Down 
East. 

Representative Leake. What is the name of that play? 

Mr. Parker. "Under Southern Skies." Mr. Johnson has stated 
that there are 100,000 people directly employed in amusements. 
There are a great many more than that. In every theater in the 
United States, in the smallest one-night stands, there are at least 
20 employees, and they are all dependent for their livelihood upon 
the success of the traveling companies. 

If in this bill you give protection to the author you protect the 
producing manager, as their interests are identical. 

In regard to reproduction by musical contrivances: If a play is 

1)roduced by a musical contrivance the public gets to see it and they 
earn the story of the play. When they have learned the story of 
the play, they usually lose their desire to see the original production. 
It is the story of the play that brings them to the tneater. As long 
as the play is- interpreted by an average company of actors they care 
not who those actors are, outside of ffreat personalities; and when 

}^ou give them the story of the play behind a group of pictures they 
ose mterest in going to see the play itself. 

The Chairman. You do not think that is generally the case, do 
you? 

Mr. Parker. I think that is absolutely the case. 

The Chairman. Is that what you go to the theater for? 

Mr. Parker. Yes; my interest is aroused to see a play, because I 
want to see and hear the story of that play. That is a fundamental 
desire. 

The Chairman. Then the company itself, whether it be poor or 
whether it be good, cuts no figure wilh you at all. Wliat you want 
to know is the story of the play ? 

Mr. Parker. I refer to any play that is intelligently interpreted, 
no matter what is the name of the actor, unlcvss he is one with a great 
personality. No one ever heard the public say. Are you going to the 
theater to-night to see Hamlet? but they would say. Are you going 
to the theater to-night to see Mr. Booth? But they do not do that 
when they speak of plays like The Lion and the Mouse. 

Representative Legare. Are not most of your plays taken from 
popular books that have been well read and circulated ? 

Mr. Parker. No, sir ; they are not. 

Representative Legare. It is oftentimes true that plays are taken 
from popular books. 

Mr. Parker. Not 1 per cent of the plays produced are dramatiza- 
tions, and not 1 per cent of the dramatizations are a success, so that 
not one one-thousandth per. cent of the successful productions are 
dramatizations. They are the result of personal effort, produced and 
managed by those who must be skilled in the technique of the stage, 
in order to produce a successful play. 



REVISION OF COPYRIGHT LAWS. 185 

Representative Legare. The men who have these moving picture 
concerns disseminate your play all over the country, so that it becomes 
well known, and then when your play does get to a town, it goes 
flat. Is that the idea? 

Mr. Parker. The picture machine will give the story of the play 
to the public, so that they will know all a£)ut it, and then they will 
not want to go to see it. 

Representative Legare. They know whether the hero is going to 
be killed or not, before your play gets there? 

Mr. Parker. They know all about it. They know whether it ends 
happily or not. One thing that makes a successful play is the sus- 
pense m which it holds the audience, while they are listening to it. 

Representative Legare. You can not have any climax, if they are 
all known 'beforehand. 

Mr. Parker. There will be no climax. 

So far as I know. Under Southern Skies is controlled only by me. 
I have the exclusive contract, and so far as I know there are no films 
made of the play yet. I know that there are some surreptitious ver- 
sions of the play. There was a company playing it in a town down 
South; but 1 could not find where they were. I got hold of a bill 
that was printed in one town, some two months after they were there, 
and I have spent a great deal of money trying to locate that piratical 
company. 

Representative Currier. I suppose you know that if the gentlemen 
who have an interest here persist in making the maximum of demand, 
and refuse to yield in any way^ that there is absolutely no possibility 
of this bill passing at this session or the next session of Congress. 

Mr. Parker. I believe we should give the author protection. I 
think that is the idea of a copyright law and that the idea which you 
gentlemen have is to protect the author's work for the author. 

I have nothing more to say except that unless this bill is enacted, 
giving the author protection, it will entail more loss than you can 
understand. I am only a small manager and I exploit my play in 
popular-priced theaters where the best seats and boxes are only $1, 
and yet 1 have on the shelf now, for next season, over $20,000 worth 
of printing, and, as in the case of Way Down East, my property 
would be spoiled, and would be an absolute loss to me, if my play 
should be stolen and produced on these machines. 

I would like to just have your attention for a moment^ so that I 
can tell you what the success of even a popular-price play means. 
Under Southern Skies is 7 years old and 

The Chairman. Mr. Parker, your time has expired, according to 
the schedule. We wiH now hear from Harry P. Mawson, who has 
been allotted two minutes. 

STATEMENT OF MB. HABRT P. MAWSON. 

Mr. Chairman and gentlemen of the committee, all that I desire to 
do is to indorse, word for word, everything that Mr, Brady has stated 
to this committee. 
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STATEMENT OF MB. DANIEL FBOHHAN, OF NEW YOBK 

CITY, N. Y. 

Mr. Frohman. Mr. Chairman and gentlemen, there is no need for 
me to take up the time of the committee. I merely want to indorse 
what Mr. Johnson has stated and what Mr. Brady has given to the 
committee in the way of facts. I will add only one point. We know 
that the drama is supposed to be an educational influence in this 
country and that it is a good thing to popularize good plays for the 
benefit of the public. There is no difficulty in the way of the public 
who patronize the nickelodeons seeing these new plays if the same 
system is adopted that they now have in vogue with the cheaper 
ffrade of stock companies. After a manager has produced his play in 
New York and has produced it throughout the country he Can dispose 
of the play at a reasonable royalty, and he can make an arrangement 
with these 5-cent theaters so that the plays can be presented there in 
such a way that there will be no element of loss or destruction of 
value for that purpose. 

Representative Legare. Have you any evidence showing the losses 
sustained by any one of these companies by the reproduction of its 
plays in the 5-cent theaters ? 

Mr. Frohman. This system has come up so recently that I have 
not been able to ascertain about that. I know that my receipts in 
New York have suffered a great deal in the galleries from the pres- 
ence of these nickel theaters, but we do not object to that legitimate 
competition. 

Representative Currier. It is a threat, rather than an actual 
danger? 

llr. Frohman. Yes. 

Representative Leaele. ^Vhat, in your judgment, would be the 
effect upon the attendance at a theater if, for example, there was 
printed on the front page of the pro^amme a synopsis of a play like 
" Way Down East " such a synopsis as they have for the opera ? 
Would that have a deterrent effect upon the attendance? 

Mr. Frohman. No ; not a print of the synopsis, because the synopsis 
of a play provokes curiosity and the performance of a play allays 
curiosity. The value of such a play as '' The Lion and the Mouse " 
and " The Man of the Hour " is in the character of its story. They 
do not go to see those plays because a particular company plays them, 
althougii they must be played adequately to give life to the produc- 
tion of the author; but it is the story that is of interest to the public. 
If that story is published by means of these pictures the curiosity of 
the public as to the story is entirely allayed. 

STATEMENT OF MB. CHABXES KLEIN, OF BOWATTON, CONN. 

Mr. Klein. Mr. Chairman and gentlemen of the committee, I wish 
to indorse substantially every word that has been spoken by the 
gentleman who preceded me, and to say that unless tne author re- 
ceives adequate protection from the copyright law the stimulus, 
energy, and moral courage that is necessary for him to have in order 
to sit down for a year, or two years in some cases, and write a play, 
will be .lost. He must feel, when he has completed his work, which 
has taken two years of his life, that the work will belong to him. 
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Furthermore, 'the right and privilege of making a contract with a 
manager would be lost if people can surreptitiously take his work. 

Representative Leake. How many unsuccessful plays did j^ou write 
before you got a good success and how much of your life did you 
spend at this work oe fore you made a success? ' 

Mr. Kl£In. I spent nine or ten vears in writing plays that were 
ordinarily successful ; but those plays were never taken by these 
people. The moment, however, I struck a success it was played, I 
think, in 30 States at one time, and the little money I got out of it I 
couldn't afford to spend in legal proceedings. 

Representative Leake. What successful plays have you written? 

Mr. Klein. My modesty prevents me from telling. 

Representative Leake. 1 want to have that in the record. 

Mr. Klein. I have written El Capitan, The Honorable John 
Grigsby, The District Attorney, The Auctioneer, The Music Master, 
The Lion and the Mouse, and others that I thought were more or less 
successful ; but the managers did not 

Representative Currier. Did the loss which you saT you sustained 
arise out of the fact that your plays were surreptitfously obtained, 
and produced by traveling dramatic companies? 

Mr. Klein. Yes; they were travelers. 

Representative Currier. It was not because of the moving-picture 
business ? 

Mr. Klein. The moving-picture business was not in existence. It 
was not thought of then. 

The Chairman. Your losses were caused by the theft of your plays 
by traveling companies? 

Mr. Klein. Yes. 

Representative Leake. He can not say that, because he does not 
know of any loss that he can prove from moving pictures ; but there 
may have been a loss. 

The Chairman. He can state whether he thinks that is the case. 

Mr. Klein. I positively think that The Music Master, which is 
playing now at the Stuyvesant Theater in New York under the man- 
agement of David Belasco, has lost money in its gallery because of a 
certain Fourteenth-street nickelodeon. I have not seei^ the perform- 
ance myself, and I do not want to see itj but I understand that the 
gallery business has fallen off. Whether it is due to that or not, I do 
not know. You can draw the inference yourself. 

The Chairman. If I were you I would go to that Fourteenth-street 
nickelodeon and see just what is presented there, so as to find out 
whether you really believe that the nickelodeon production of The 
Music Master is a representation of such a character as to keep the 
American public from attending a dramatic production. 

Mr. Klein. Mr. Chairman, I do not think the class of people who 
go to the nickelodeon theater are capable of differentiating between a 
nickelodeon performance and a first-class performance. They simply 
see one and do not want to see the other. They are not intellectual 
people. 

Senator Brandegee. Do you think that people who pay five cents 
to see The Music Master in a nickelodeon would pay $2 or $2.50 to 
see it in a theater? 

Mr. Klein. Possibly they would not pay $2, but they would pay 
25 cents to go up in the gallery, and it is a dramatic axiom that the 
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gallery is the real profit of a theater. Now, if the gallery is taken 
away from the manager, he has no profit. 

Representative Law. ^ATiy is this Fourteenth-street nickelodeon 
producing The Music Master? 

Mr. Klein. I am unable to understand why. 

Representative Law. The production there would take a consider- 
able number of people out of the half-dollar gallery, would it not? 

Mr. Klein. 1 es, sir. 

Representative Law. But such competition as that you would not 
obiect to? 

Mr. Klein. I do object to it. 

Representative Law. But if they were not producing the same play, 
and it was only ordinary competition, you would not object? 

Mr. Klein. I do not quite understand you. 

Representative Leake. What he means is that all you are claiming 
is that you want the plays you write copyrighted and protected 

Mr. Klein. Yes; I want the protection. I think, of course, that 
the moving pictures are very interesting. 

The Chairman. In other words, you and the other authors do not 
desire competition at all. You want to take in the gallery and every 
other part of it — so you want it all ? 

Representative Leake. He did not intimate that. 

Mr. Klein. I do not want my plays stolen by parties under the 
guise of law. 

Representative Currier. Would you not have an adequate remedy 
in the New York courts against that Fourteenth street place, and 
could you not close it at once by injunction, by proceedings in court? 

Mr. Klein. I doubt it very much, because to copyright them we 
have to publish our plays. 

Representative Currier. A public performance is going on there. 
Do you not think you could get adequate relief to-day in the New 
York courts ? 

Mr. IClein. I question it. 

The Chairman. Have you ever taken up that question with any 
attorney? 

Representative Leake. The difference there is that one is the case 
of a performance, whereas the other is a mere representation of a 
performance. 

The Chairman. Mr. Herbert, we will hear you now, and you have 
been allotted ten minutes. 

STATEMENT OF HK. VICTOR HEKBEBT, FBESIDENT OF THE 
AIJTHOBS' AND COHFOSEBS' COFYBIOHT LEAOIJE OF AHEBICA,. 
OF NEW YOBK CITY, N. Y. 

Mr. Herbert. Mr. Chairman and gentlemen, I represent the 
Authors' and Composers' Copyright League of America, and I am 
also here as the representative of the American Federation of Musi- 
cians, representing 60,000 musicians. I have been asked by them to 
read to this committee the following letter : 

Washington, D. C, March £8, 1906, 
Mr. Victor Herbert, Washington, D. O. 

Dear Sir : We beg to advise you that you are hereby appointed and author- 
ized to represent the American Federation of Musicians in aU matters pertain- 
ing to the protection of the products of American composers. 
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The American Federation of Musicians, which represent well-nigh all the 
Instrumental performers of the United States, recognises that unless the Ameri- 
can composer is suitably protected against exploitation of his compositions the 
opi)ortunity is destroyed that American talent will eventually create an Ameri- 
can school of music, so that for this agent of culture we will not forever remain 
dependent upon Europe. 

We musicians feel that an injustice is perpetrated upon American composers 
who, after popularizing their works, must stand by defenseless and see others 
reap the benefits. In our observations we find that phonograph companies, 
talking machines, etc., do not popularize works or conn)osition6, but on the con- 
trary do only seize upon and utilize such as have already become popular, and 
therefore they reap the benefits of the efforts of others. 

The composer after creating a work must associate himself with a publisher. 
He, together with his publisher, often spends thousands of dollars to bring his 
work before the public. This is done with the assistance of the musicians of 
the country ; it is copied, and the composer's thoughts are reproduced by phono- 
graphs and talking machines. This is eminently unfair. 

Hoping that the American composers will be entirely successful in their Just 
demands to have the results of their work protected and that henceforth they 
will also be beneficiaries of the broad American doctrine of a square deal for 
all, we remain. 

Very truly, yours, Joe N. Webeb, 

President A. F. of Musidana, 
Owen Milleb, 

Secretary, 

Representing 60,000 musicians. 

The committee has been told by the opponents of this bill that they 
advertise our works, and make them popular. I would like to read 
them a few selections from that advertising. Here is some advertis- 
ing by the Columbia Phonograph Company, which is sent to their 
dealers. It reads : 

A Squabe Deal fob the Dealsb. 

here's where we plug the one big leak — NO MORE MONTHLY LISTS TO KEEP 
YOU STEWING AND GUESSING AND OVERSTOCKING— SUPPLEMENTS WILL BE ISSUED 
QUABTEBLY AND ONLY THE " HITS " AND BIG SELLERS BETWEEN TIMES. 

There's only one thing that ails the talking machine business this minute — 
record indigestion. 

Every dealer knows what it is to have a new lot of 50 records shoved down 
his throat once every month regardless of the stock he may have in his racks. 

And every dealer knows it has been getting worse. A while ago you could 
count on selling records right through the month, but of late the tendency lias 
been for the record buyers to buy while the list is less than two weeks old — 
and stay away the other two weeks. 

Where would this end if some one didn't get out the ginger Iwttle? 

If talking machines and records hadn't come to be almost more of an every- 
day necessity than a luxury, and if the talking machine business hadn't been 
solid and sound, this overstuffing once a month would have made an operation 
necessary long ago. 

Here you are adding to your dead stock every month — and still unable to 
carry every last one of the newly announced records that somebody may come 
in and call for. 

We can tell you where it is going to end, as far as we are concerned — it's 
going to end right here and now. 

As manufacturers, we could keep this monthly list business going indefinitely ; 
and likewise we are probably best able and most willing to assume all the re- 
sponsibility of putting an end to it. We know that. Just as we have been the 
pioneers in this business for twei\ty years, it is up to us to be the pioneers now. 
The burden of 40 or 50 new records every month, with the consequent load of 
overstocking and deadstocklng, is a burden that the dealer knows is getting 
more unbearable every month, and we pro{K>se to take that burden off our 
dealers' shoulders at once, whether anybody else in the trade follows us or not. 

The dealers' prosperity is ours — of course — ^and the dealer would not prosper 
much longer if this one big hole in his cash drawer couldn't be stoppered. We 
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know we are right. We believe the jobbers and dealers know It too. So here's 
what we are going to do: (1) Out out the monthly lists; (2) issue a con- 
densed list every three months — March 1, June 1, September 1, and December 1; 
(3) issue complete catalogues twice a year; (4) announce new records of the 
big hits as fast as they appear — and you can place them on sale as soon as yon 
like, without looking at the date on the calendar. 

The records in the quarterly list will include those big hits and also whatever 
new records have been made during the quarter ; but every record in that quar- 
terly list will be a sure seller. No record will ever get by our record committee 
unless that one point is settled for certain. 

This way you*ll get the attention of record buyers every time a record is an- 
nounced — and what's more you will have the records ready for him. 

After this has happened once or twice and the record buyer realizes that there 
is no reason why he should do all his record buying around the 26th of the 
month, you will have him coming into the store every time he wants something 
new. 

And " something new " only means something new to him. You have a regu- 
lar list of hundreds of records which are new to him and which are 100 per 
cent better in every way than many of those In the mo];ithly lists — ^and it's 
going to be the easiest thing in the world to sell him out of your regular list — 
and satisfy him better than you ever did before. 

You will have him coming in whenever he has money to spend — ^that will be 
the outcome of it. 

And that's the natural, legitimate, and profitable way to sell records. 

If you should find yourself tempted to express your opinion, or If any ques- 
tions occur to you, your letter will be welcome at this office. 

COLUMBIA PHONOGRAPH COMPANY, GEN*!,. 

Tribune Building, 'New York, 
Columbia disc and cylinder records fit any talking machine and make It 
sound almost as good as the Columbia graphophone. 

I have here also a pamphlet issued by the Edison Phonograph 
Company dated March, 1898. It is a very hard pamphlet to get, be- 
cause they withdrew it after they saw the effect of it. It is from the 
department under the heading, " Questions and Answers " in The 
New Phonogram, and is as follows: 

N. W. B., St. Joseph, Mich.— Please tell if anyone having a song composed 
could have it recorded on a record after it has been published in sheet music 
form? Do you publish your own sheet music or must one send it elsewhere 
first? — (We do not print or publish sheet music of any kind and can give you 
no information about publishing a song. It is very doubtful If we would be 
able to use your song even if published. For the most part we make records 
only of such selections as are widely known or popular because of the efforts 
of their publishers, or because they are sung upon the stage. Manufacturing 
phonograph records for the public is necessarily a selfish proposition, and in 
selecting subjects for records we aim to get those for which there will prob- 
ably be a large sale. Your song might be equal to or better than any of the so- 
called popular songs or ballads, and still not be available for record making.) 

Here is another one from the Columbia Phonograph Company ad- 
vertising " Star records " in The Talking Machine World under date 
of January 15, 1908 : 

Star records are the live line of disk records. 

Not a selection is listed until the demand for it Is assured. 

This means no " dead ones," a constantly moving stock, a quick turnover- 
more business with less capital in the Star line than with any other. 

Bulletins of new selec^tions are issued monthly — popular things while they 
are popular. 

Star records are unexcelled in pure brilliancy of tone, in ffeedom from scratch, 
and in durability. 

Made in 10-inch and 12-inch sizes. 

Are you a Star dealer? You ought to be. 
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Mr. Chairman, we are in absolutely the same position as the dram- 
atists, and we can only indorse absolutely all that Mr. Brady has 
said and all that Mr. Johnson has said. These people are taking our 
works and appropriating them without compensation. 

The Chairman. Mr. Herbert, would you be satisfied, as a musical 
composer, if there was a provision made for paying^ you a royalty 
by the manufacturers of mechanical reproducing devices? 

Representative Currier. A percentage royalty, which would work 
automatically ? 

The Chairman. Together with a further provision that any manu- 
facturer of any mechanical reproducing device, upon payment to you 
of a stipulated royalty could make a record or disk or cylinder of any 
musical composition that you mi^ht compose? 

Representative Leake. He would want to know what would be the 
stipulated royalty. 

Representative Currier. That is a matter of detail. 

Mr. Herbert. In the first place, all of my works do not command 
the same price, and I do not think it would be fair to me to have the 
same price for all the work I have done. 

Representative Currier. It would be a percentage royalty, so that 
if a ^at number of them were sold you would get a royalty in pro- 
portion to the sale. 

The Chairman. If a record sold for $5, there might be a per- 
centage of that paid as royalty, and if it sold for 25 cents, there 
might be a percentage of it paid ? 

Mr. Herbert. But I think I ought to have the supervision over 
the thing, with reference to the artistic side of it. That is the very 
thing I have been speaking about. As a matter of fact, they simply 
do not perform on their machines at all what thejr claim it to be. 1 
deny that the compositions they put on their machines are my works. 

Ilepresentative Legare. If they are not your works, how can we 
force them to pay you a royalty? 

Mr. Herbert. Because they would be my works if I had the super- 
vision of the manufacturing of them, which is denied me to-day. 

Representative Currier. Mr. F. M. Prescott, in answer to a state- 
ment which I made that I understood the composers were opoosed to 
a compulsory royalty, says, in a pamphlet which every Member 
of Congress has received, that he does not agree with me at all that 
the composers are opposed to a royalty or compulsory license, and 
says: 

I do know that such well-known and prominent composers as Philip Sousa 
and Victor Herbert denounce in the strongest terms your attitude on the 
copyright bill, and favor in the warmest manner a copyright law which will 
provide for everyone using their compositions, no matter whether transcribed 
in the well-known form of sheet music or by mechanical music rolls or phono- 
graphic rolls or disks or any other art or manner to be devised in the future. 

Is Mr. Prescott correct in that statement? 

Mr. Herbert. I think I have met Mr. Prescott but once in my life. 
That is his statement, and I am not responsible for what other people 
say. 

Representative Cirrier. I assume that he did not make that state- 
ment without talking with you about it Did you say that to Mr, 
Prescott i 

Mr. IlEimEiiT. I never heard that before in my life. 
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Representative Currier. Did you ever make a statement that was 
anything like that to Mr. Prescottt 

Mr. Herbert. I could never have made a statement in so few words 
about so important a question. 

Representative Currier. Did you ever make a statement to him 
in which you said you were in favor of a compulsory license? 

Mr. Herbert. I have been told by eminent lawyers that it is im- 
possible, because it would be unconstitutional. 

Representative Currier. Then this is not your position! 

Mr. Herbert. Of course not; how could it be? 

Representative Currier. Is that Mr. Sousa's position? 

Mr. Herbert. I do not know. 

The Chairman. You remember my asking him at the last hearings 
whether he was in favor of a royalty or not s 

Mr. Herbert. Yes ; it was mentioned. 

The Chairman. This is not a new question, because it has been 
considered here for nearly two years. Mr. Sousa then said equivocally, 
however, that he was in favor of it, and aftei-wards said that he was 
not in favor of a royalty. 

Representative Currier. We would like your position well defined 
about this matter. 

Mr. Herbert. I simply want the manufacturer of mechanical in- 
struments to be put in the same position, individually, toward me 
as the publisher is to-day. 

Representative Currier. Then we are to understand from you that 
it is not compensation for your composition that you are asking 
for, but the exclusive control of your compositions? 

Mr. Herbert. The artistic control. 

Representative Currier. And the exclusive control.^ It is not 
compensation that you are looking for, because if that is what you 
are looking for, you could get that under the percentage royalty. 

Mr. Herbert. I am looking for that, too. 

Representative Currier, lou get absolute compensation under 
that provision. 

Representative Leake. No; he does not. He only gets a compen- 
sation which some individual indicates is a fair compensation. He 
wants the right to deal with the phonograph company himself, and 
determine what that compensation shall be. 

Representative Currier. Under the suggested provision of a per- 
centage compensation as royalty, he gets a compensation which works 
automatically. 

Representative Leake. Is it not true that in some cases he ought 
to have a larger compensation than in others? 

Representative Currier. And he gets it. If a phonograph com- 
pany was to sell its composition for less than it was wortn, there 
would be an extraordinary demand for it and the percentage royalty 
would give him his compensation. 

Representative Leake. Yes; but they can take his best composi- 
tion and sell it for the cheapest price, in order to more widely dis- 
seminate it, and he might object to it. 

Representative Currier. But he would get his compensation fixed 
by Congress, not by an individual. 

Representative Leake. I do not believe in Congress fixing rates at 
which individuals should contract upon their own property. 
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The Chairman. In answer to Mr. Leake, I want to sav that the 
Supreme Court of the United States says it is not an infringement 
of a copyright. Mr. Herbert is here asking this committee now to 
give him something the law does not now grant him. 

Representative Currier. And more than that he is asking us to 
create for him an absolutely new property right, which the Supreme 
Court says has absolutely no existence. 

Representative Leoare. Something which they have never had 
before, and which will appear very drastic to the people. 

Mr. Herbert. How is it drastic, when they steal my works? 

Representative Currier. They can not steal something which the 
Supreme Court says is not property. The members of this committee, 
however, are exceedingly anxious to give you people some relief. 

Mr. Herbert. I hope they will. 

Representative Currier. If you gentlemen will approach this sub- 
ject like fair and reasonable men, ready to secure what you say you 
want, and that is compensation, in my opinion this matter can be 
solved. 

Mr. Herbert. You have never made us any offer or any promise, 
nor have you. Senator Smoot. 

Representative Cumrier. At the first hearings I began to ask ques- 
tions along this line, with regard to a compulsory license. 

Mr. Herbert. But you would not listen to any argument by any- 
body else. You had your ideas fixed, just as we have our own ideas. 
1 am not coming here on my knees ; but I am merely asking for my 
rights as an American citizen. 

Representative Currier. You had all the time you asked for. 

The Chairman. If you were given the absolute right which you 
are now asking, what would prevent you from saying to the zEolian 
Company, or to the Victor Talking Machine Company, that you 
would only allow them to produce your compositions? Is there any- 
thing to prevent a monopoly being formed, if you are given that 
right? 

Mr. Herbert. I do not see any monopoly there at all. Competi- 
tion is the soul of business. 

Representative Leake. There is a monopoly; but it is the 3ame 
kind of a monopoly that the man who writes a book gives to his pub- 
lisher. 

Representative Currier. But these gentlemen have a double right, 
which the publisher of a book does not have. 

Representative Leake. That is only because it is used for two pur- 
poses. If the book could be used for another purpose, the right 
would undoubtedly extend in the same way. 

The Chairman. They have the same rignt now that a book has, so 
far as publication is concerned. 

Representative Legare. Do you own any stock in any publishing 
house? 

Mr. Herbert. No ; I don't own a cent. 

Representative Barchfeld. You are coming to Congress and ask- 
ing for additional legislation to give you a right which the law does 
not now give you. The Supreme Court has declared that you have 
no standing in court. 

The CiiAiKiMAx. Mr. Biirkan, you are next in order, and have been 
allotted forty-five minutes. 

39207—08 13 
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STATEMENT OF ME. NATHAN BVBKAN, OF NEW YORK CITY, N. Y. 

Mr. BuRKAN. Mr. Chairman and gentlemen of the conmiittee, I 
do not think there is any question in the mind of any member of this 
committee that a composer should be entitled to exclusive rights in 
his property, no matter what form that property may take. The de- 
sign of the Kittredge-Barchfeld bill is to secure that right. The 
only objection that is urged to the Barchfeld-Kittredge bill is that 
if the legislation is passed it will create one of the greatest monopo- 
lies in the history oi modern time.^. 

I come before this committee now and I say that the phonograph 
trust is the greatest and most oppressive trust in the United States, 
and I propose now to prove every assertion that I make. I further 
propose to prove that these people object to this legislation, because 
if you pass this bill it is going to interfere with their mono|)oly. 
Thcv have formed an organization which they call the American 
Musical Copyright League, the purpose of which is not to secure to 
the author the full fruits of his labors but to defeat copyright. 
They tell you that they were not invited to the conference called by 
the Librarian of Congress to draft a copyright law and were not 
given an opportunity to present their views in drafting such a 
measure. 

Why should the Librarian of Congress invite them to any confer- 
ence looking to the protect icm of the composer against their unau- 
thorized appropriaticms of his works? They never met the composer 
or his representative and said: *' You have written a certain compo- 
sition which we want to use on our machines, and we would like to 
know for what reasonable rovalty you will let us use it. We are 
willing to pay you a reasonable royalty." No such offer was ever 
made, but, on the contrary, every time the composer asserted that he 
had some rights to the mechanical reproduction of his work his rights 
were challenged and resisted with the greatest vigor. Every case 
that was started in the courts to establish the composer's rights was 
contested by the manufacturers. The cases are Kennedy v. McTam- 
many, Stern v. Rosey, and White-Smith Co. against Apollo Com- 
pany. In each instance the composer was defeated. Now, when the 
composer or his representative, the publisher, comes before this com- 
mittee and urges this legislation to put a stop to this iniquity of per- 
mitting the manufacturer to appropriate the labors of the composer 
they tell you we are going to create a monopoly. It is only a pre- 
text for the continuation of this injustice. 

Now, let us see about that monopoly. The United States Govern- 
ment has been protecting the mechanical manufacturer and these de- 
vices for reproducing music ly patents, and by virtue of those patents 
these gentlemen have been forcing upon their dealers price main- 
tenance contracts which are most oppressive in restraint of trade 
and suggestive of "trust methods " of doing business. I propose to 
])ut those contracts in evidence. 

Here is the contract of the American Graphophone Company 
[exhibiting paper], of which the Columbia Phonograph Company is 
the sole sales agent, and, by the way, Mr. Paul Cromelin, the vice- 
l)resident of the Columbia Graphophone Company, appears before 
this committee as the vice-president of the American Musical Copy- 
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right League, the purpose of which league is not to protect the intel- 
lectual worker in the fruits of his labor, as the title suggests, but to 
defeat this particular legislation, in so far as it may protect him. It 
is not a question of public interest or policy with this league, but is 
simply in the interest of the Columbia Phonograph Company, organ- 
ized for the purpose of defeating all copyright legislation looking to 
the betterment of the condition of the American composer in respect 
to mechanical devices. Here is the contract. It is headed " Notice to 
Purchasers of ' Columbia ' Graphophones, Records, and Blanks." 
It sets forth that — 

AH " Columbia " graphophones, records, and blanks are manufactured by the 
American Oraphophone Company *under certain patents and licensed or sold 
through its sole sales agent, the Columbia Phonograph Company, general, sub- 
ject to conditions and restrictions as to the persons to and the prices at which 
they may be resold by any person into whose hands they may come. Any vio- 
lation of such conditions or restrictions maizes the seller or user liable as an 
infringer of said patents. 

So that if a man buys a record embodying Victor Herbert's com- 
position, and that man sells and disposes of that record at a price 
that he thinks fair and reasonable in the regular course of business 
but in violation of this contract, he is an infringer and he may be 
prosecuted as such. Then they have the temerity to come before this 
committee and say that this proposed legislation is a great steal, and 
if passed will drive them out of business. 

The Chairman. Before you leave that point will you. tell me 
whether there is any reason why any other manufacturing concern 
in the United States can not manufacture a disk record of Mr. Her- 
bert's production ? 

Mr. BuRKAN. There is a reason, and that is because of these 300 
patents that have been issued to them covering every possible phase of 
this subject^ and so that if a man goes into this business he is over- 
whelmed with litigation, as an infringer of one of these 300 patents. 

The Chairman. How many concerns are manufacturing disk 
records ? 

Mr. BuRKAN. Three concerns. 

The Chairman. And how many cut perforated rolls? 

Mr. BuRKAN. I do not know anything about perforated rolls. I 
have no knowledge of that subject whatever. Twelve, I believe. 

This contract then proceeds: 

After reading the foregoing notice and in consideration of trade discounts 
given to me (us) by the Columbia Phonograph Comi>any, General, I (we) here- 
by agree to take any goods received by me (us) from said company, either 
directly or through any interme<ilary, under the conditions and restrictions 
referred to in said notice and, except in case of sales to bona fide retail dealers 
as hereinafter provided for, I (we) agree to adhere strictly to and to be bound 
by the official list prices established from time to time by said comimny, and 
that I (we) will neither give away, sell, offer for sale, nor in any way dispose 
of said goods, either directly or through any intermediary, at less than such 
list prices, or induce the sale of such goods by giving away or reducing the price 
of other goods. I (we) further hereby agree not to sell or supply said goods, 
or any part or parts thereof, either directly or through any intermediary, at 
less than said official list prices to any but bona fide retail dealers, and not until 
they have first signed said comiMiny's prescribed price maintenance contract 
governing and controlling sales by retail dealers, and in su«.h sales I (we) 
agree to adhere strictly to and to be bound by the official discounts established 
from time to time by said company, and tliat my (our) discounts to said dealers 
shall not exceed those of said company on equal quantities and under the same 
conditions. I (we) also agree not to sell to dealers on said company's sua- 
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pended list or continue to sell to a dealer if he cuts prices or discounts, and I 
(we) understand that a breach of this agreement will amount to an infringe- 
ment of said patents and subject me (us) to a suit and damages therefor. 

I (we) acknowledge the receipt of a duplicate of the foregoing notice and con- 
tract and also a copy of the official list prices and discounts of said company, in 
force at the date hereof. 

No representations or guarantees have been made by the salesman on behalf 
of the said company which are not herein expressed. 

Now, they have obtained over 300 patents, covering every possible 
improvement in these devices, and I propose to offer in evidence, at 
this point, a list of the patents, and ask to have them put in the 
record. 

• The list referred to is, by direction of the committee, inserted in 
the record, and is as follows: 

Memorandum of the number of patents in the following classes and of the 
number in the classes issued to each person named, to wit : 

Sound boxes, graphoi)li()ue, total number of patents 120 

T. A. Edison 25 

Edison Phonograph Compiiny 4 

United States Phonograph Company ; 1 

American Graphophone Company 1 10 

Stylophone Company 1 

Hawthorne & Sheble Manufacturing Omipany 1 

Universal Talking Machine Company 1 

New Jersey Patent Comi»auy 7 

Highamophone Company 1 

Regina Company 1 

Sound boxes, gramophone, total number of patents 100 

United States Gramophone Company 1 

National Gramophone Conwration 2 

Universal Talking Machine Company 4 

Victor Talking Machine Company 19 

T. A. Edison 1 

American Gramophone Cominmy 5 

Hawthorne & Sheble Manufacturing Company 3 

Regina Music Box Company 1 

American Graphoi)bone Company 11 

Talk-0-phone Company 1 

Nonpareil Company 1 

Graphophone tablets, turning and sniootliinj:, total number of patents 23 

T. A. Edison 6 

Edison Phonograph Company 3 

American Graphophone Company 1 

New Jersey Patent Company 2 

Graphophones, multiple record, total number 32 

American Multiplex Talking Machine Company 4 

Multi-Phonograph Company ^1 

Patent Holding Company *1 

Graphophone, reciprocating; record, total number of patents 8 

T. A. Edison 2 

Stylophone Company 1 

Graphophones. feed medianisms, total number of i)a tents 65 

T. A. E<lison G 

Edison Phonograph Conii>any 1 

United States Phonoj^raph Company 1 

United States Gramoi)hone Company 1 

Lyrophone Company 1 

Universal Talking Machine Company 1 

New Jersey Patent Company 6 
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Oraphophones, determining devices, total 6 

T. A. Edison 6 

Graphopbones, mandrels, total number of patents 17 

T. A. Edison 3 

American Grapbopbone Company 1 

Multipbonograpb Company .• 1 

Regina Company 1 

International Royal Pbone Company 1 

New Jersey Patent Company 1 

Memorandum of tbe total number of patents in the following classes: 

Gramopbones 130 

Grapbopbones 115 

Disk 27 

Swinging reproducer arm 8 

Tablets 78 

Duplicating devices 97 

Metbod and macbines for making 24 

Class 181, Acoustics. 

Subclass 14. — Method and machines for making graphophone tablets. 

437427. T. A. Edison, September 30, 1890, making method. 
4211079. O. P. Austin, May 27, 1890, resurfacing metbod. 

329796. C. B. Hadley, November 13, 1888, manufacturing. Assignor to Volta 
Grapbopbone Company, Alexandria, Va. 

400649. T. A. Edison, April 2, 1889, making metbod. 

400650. T. A. Edison, April 2, 1889, making metbod. 

393464. T. A. Edison, November 27, 1888, making macblne. Assignor to Edison 

Pbonograpb Company. 
393463. T. A. Edison, November 27, 1888, making macblne. Assignor to Edison 

Pbonograpb Company. 
393462. T. A. Edison, November 27, 1888, making process. Assignor to Edison 

Pbonograpb Company. 

382417. T. A. Edison, May 8, 18S8, making process. 
382790. B. Berliner, May 15, 1888, making process. 

606725. T. H. Macdonald, July 5, 1898, making process. Assignor to American 

Grapbopbone Company. 
626709. T. H. Macdonald, June 13, 1899, making process. Assignor to American 

Grapbopbone Company. 
726965. Miller & Plerman, May 5, 1903, making process. Assignor to National 

Pbonograpb Company. 
757867. A. Hamon, April 19, 1904, apparatus for casting cylinders. 
744339. A. Haug, November 17, 1903, apparatus for manufacturing cylinders. 
773978. A. N. Petit, November 1, 1004, process of making. 
773801. T. H. Macdonald, November 1, 1904, process of making. 
777629. A. Haug, December 13, 1904, process of making. 
790516. Miller & Plerman, May 23, 1905, apparatus .for making. Assignor to 

New Jersey Patent Company. 
855557. J. W. Aylswortb, June 4, 1907, process of making. Assignor to New 

Jersey Patent Conii>any. 
854S86. V. M. Harris, May 28, 1907, apparatus for making. 
878931. H. S. Berliner, January 11, 1908, metbod of making. 

Subclass 17. — Oraphophones, tablets, 

341213. Bell, Bell & Talnter, May 4, 1886, radiophone. 
374133. C. S. Talnter, November 29, 1887, pai^er cylinder. 
385887. G. S. Tainter, July 10, 1888, disk. 

382418. T. A. Edison, May 8, 1888, cylinder. 
382462. T. A. Edison, May 8, 1888, cylinder. 

393190. C. S. Talnter, November 20. 1888, composition. 
400648. T. A. Edison, April 2, issi). cnnu^ositlon. 
406568. T. A. Edison, July 9, 1889, cylinder. 
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.400509. T. A. Edison, July 9, 1889. cylinder. 

414759. T. A. Edison, November 12, 18S9, cylinder composition. 

400570. T. A. Edison, July 9, 1889, cylinder comi>08ition. 

408998. W. B. Tattershall, August 13. 1889, cylinder. 

414701. T. A. Edison, November 12, 1889, cylinder. 

430274. T. A. Edison, June 17, 181K), composition. 

421450. C. S. Th inter, February 18, 1890, cylinder composition. 

437429. T. A. Edison, September 30, 1890, cylinder comiwsition. 

430570. T. A. Edison, June 17, 1890, cylinder composition. 

400338. I. W. Hey singer, September 29, 1891, cylinder composition, . 

488191. T. A. Edison, December 20, 1892, cylinder composition. 

505910. J. E. WasFenlch, October 3, 1893, disk. 

664223. T. B. Lambert, I>e(eml)er 18, 1900, cylinder composition. 

657956. A. N. Petit, September 18, 1900, cylinder. 

666937. A. N. Petit. January 29, 1901, cylinder. 

680321. F. Myers, November 12, 1901, disk. Assignor to Stylophone Company. 

689350. B. Berliner, December 17, 1901, disk. Assignor to United States (;rapUo- 

phone Company. 
676111. J. W. Aylswortli, June 11, 1901, cylinder composition. Assignor to 

National Phonograph Company. 
682992. T. H. Macdonald, September 17, 1901, cylinder. 
089117. A. N. Petit, December 17, 1901, cylinder comiK)sltlon. 
746806. J. H. Fedeler, December 15, 1903, cylinder or disk. 
717311. J. E. Alexander, December 30, 1J)()2, disk. 

692623. A. Clark, February 4, 1902, seal for disks. 

692624. A. Clark, February 4, 1902, seal for cylinders. 
701820. L. P. Valiquet, June 3, 1902, seal for disks. 

708828. A. H. Petit, September 9, 1902, cylinder composition. Assignor to In- 
ternational Phonograph and Indestructible Kecord Company. 

701649. L. P. Valiquet, June 3, 1902, disk. Assignor to Universal Talking 
Manufacturing Company. 

713328. G. H. Moore, November 11, 1902. Assignor to Moore Talking Scale 
Company. 

727900. J. W. Jones, May 12, 1903, disk comi)osltion. Assignor to American 
Graphophone Company. 

739421. E. R. Johnson, September 22, 1903, disk. Assignor to Victor Talking 
Machine Company. 

739318. E. R. Johnson, September 22, 1903. Assignor to Victor Talking Machine 
Company. 

Re. 12090. T. H. Macdonald, March 10, lfK)3, cylinder. Assignor to American 
Graphophone Company. 

726966. Miller & Piermau, May 5, 1903, cylinder composition. Assignor to Na- 
tional Phonograph Company. 

749092. A. N. I'etit, January 5, 1904, disk. 

750119. A. N. l»etit, January 19. 1JX)4, cylinder. 

761840. O. Messter, June 7, 1904, disk. 

771758. C. N. Wurth, October 4, 1904. cylinder. 

778976. E. R. Johns<m, January 3, 1905, disk. Assignor to Victor Talking 
Mncbine Compiuiy. 

782375. J. W. A ylsworth.. February 14, 1905, cylinder. Assignor to New Jersey 
Patent Conii)any. 

785191. H. S. Berliner, March 21, 1905, disk. 

780347. W. S. Darby, April 4, 1905, disk. Assignor to Victor Talking Machine 
Company. 

786317. Manwarhig, Emerson, Capps & Norton, March 21, 1905, cylinder. As- 
signor to American Graphophone Comi)any. 

787001. J. Sander. April 11, 1905, disk composition. 

790517. Miller & Pierman, May 23, 1905, cylinder. Assignor to New Jerst»y 
Patent Company. 

800800. T. A. Edison, Octol)er 3, 1905, cylinder. Assignor to New Jersey Patent 
Company. 

788927. W. H. Miller, May 2, 1905, cylinder. Assignor to New Jersey Patent 
Company. 

794592. E. N. Dickerson. July 11. Ifmr.. cylinder. 

800331. Shlgley & Paxton, Sc»pteniber 2(1 V.ii'), cylinder. 

802135. N. Bryant, October 17, 190.\ cylinder. 
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83.S9<»8. V. H. Emerson, December 18, inO(», <lisk. ABsipnor to AmerioaB (>rni>bo- 

(tlione (Vunpaiiy. 
80f>21W. Ilo.vt & (Javen, January 2, IIKK*, disk. Assljnior to Burt Company, New 

Jersvy. 
80NS42. Hoyt & (iaven, January 2, llKWi, disk. Assignor to Burt Company, New 

Jersey-. 
80SS43. Hoyt & Gaven, January 2, 1900, disk. Assignor to Burt Company, New 

Jersey. 
SUOr>X R. Klein, March 6, 1906. disk. 
SIIMI08. Godwin & Hoffman, May 1, 1900, disk. Assignor to American Grapho- 

pbone Company. 
81(K)72. G. A. Manwaring, May 1, 1906, disk. Assignor to American Grapho- 

phone Company. 
8224X5. Shlgley & Paxton, June 5, 1906, cylinder. 
82r>0(u5. A. Maitre, July 3, 1906, disk. 
831779. V. H. Emerson, September 25, 1906, disk. Assignor to American 

Graphophone Company. 
832403. J. H. Mllans, October 2, 1906, disk. 
837927. V. M. Harris, Dtvember 11, 1900, cylinder. 
839372. T. A. Edison, December 25, 1900, cylinder comi)osition. Assignor to 

New Jersey Patent Company. 
840932. B. B. (itoldsmitb, January 8, 1907, disk composition. 
842070. Brocherloux, Tocbon, Fortier & Marotte, January 22, 1907, disk com- 
position. 
850494. J. Sanders, April 16, 1907, disk. 
855550. J, W. Aylsworth, June 4, 1907, cylinder composition. Assignor to New 

Jersey Patent Company. 
854801. G. K. Cbeney, May 28, 1907, composition. Assignor to Victor Talking 

Machine Company. 
855552. J. W. Aylsworth, June 4, 1907, cylinder composition. Assignor to New 

Jersey Patent Comi)any. 
862407. T. H. Macdonald, August 6, 1907, disk composition. Assignor to Ameri- 
can Graphophone Company. 
871370. W. I. Sherwood, November 19, 1907, disk. Assignor to Phonograph 

Music Comi)any. 
870961. A. Hoffman, November 12, 1907, disk. 
877M42. J. M. Hlgley, January 28, 1908, disk protector. 
878547. T. H. Macdonald, February 11, 1908, disk comiwsltlon. Assignor to 

American Graphophone Company. 

Subclass 16. — Graphophone tablets — DupUvating devices, 

3412<^7. S. Tainter, May 4, isso, disk method. 

3S2419. T. A. ICdison, May S. ISSS, cylinder method. 

H\nr2i'A. G. H. Herrington, March 12. 1SS9. cylinder method. 

3JM>265. G. H. Herrington, March 12, 1S89, cylinder method. 

475490. L. F. Douglass, May 24, 1S92, clylnder method and apparatus. As- 
signor to Ed. D. East on. 

84S"»82. T. A. Edison. OctolHT 18, 1892, cylinder process. Assignor to Edison 
Phonograph Conii»any. 

48S.SS1. G. Bettinl, Dweniber 20, 1S92, cylinder apparatus. 

545439. E. H. Amet, September 3, 181)5, cylinder apparatus. Assignor to Chas. 
Dickinson. 

539212. E. H. Amet, May 14, 1895, cylinder ar>paratus. Assignor to Chas. 
Dickinson. 

548623. E. Berliner. October 29. lS!i."i, disk process. 

559S(K». T. H. Macdonald, May 12, 1S90, cylinder apparatus. Assignor to Amer- 
ican Graphophone Company. 

649.'^">. H. <;. Wolcott, May 8. I'.MIO, cylinder apparatus. 

t;r«)431. G. II. Stevens, May 29, IJKKJ, cylinder i)n»cess. 

650739. H. G. Wolcott, May 29. 1900. cylinder prwess. 

645920. T. B. I>aml)ert, March 2(K IIKK). cylinder process. Assignor to B. F. 
Philpot and Jos. Powell. 

64W«5. T. A. Edison. May 8. 19tH>. cylinder apitfiratus. 

657785. A. N. Petit, September 11. IIKK). cylinder apparatus. 

657527. T. A. Edison, September 11, 1900, cylinder process. 
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662:^1. A. N. Petit, Noyember 20, 1900, cylinder apparatus. 

668154. G. Bettini, February 19, 1901, cylinder apparatus. Assignor one-half 
to Edw. N. Dlckerson. 

683979. A. N. Petit, October 8, 1901, cylinder apparatus. Assignor one-balf to 
A. O. Petit 

683676. Aylswortb & MlUer, October 1, 1901, cylinder apparatus. Assignor to 
National Phonograph Company. 

680520. T. A. Edison, August 13, 1901, cylinder process. 

683862. A. N. Petit, October 1, 1901, cylinder process. Assignor to A. O. Petit 

(K)7202. T. A. Edison, February 6, 1901, cylinder apparatus. 

G67662. T. A. Edison, February 5, 1901, cylinder process. 

683616. Miller & Aylsworth, October 1, 1901, cylinder process. Assignor to 
National Phonograph Ompany. 

666493. F. L. Gapps, January 22, 1901, cylinder process. Assignor to American 
Graphophone Company. 

682091. T. H. Macdonald, September 17, 1901, cylinder process. 

6S9536. F. L. Capps, Deceml)er 24, 1001, cylinder process. Assignor to American 
Graphophone Conii)any. 

689118. A. N. Petit, December 17, 1901, cylinder process. 

CGG819. J. K. Reynard, January 20. 1001, cylinder process. Asslguor to Amer- 
ican Graphoplione Conii){iny. 

(J8S921. G. Bettini, Decmeber 17, 1001, cylinder apparatus. Assignor one-half 
to Edw. X. Dickerson. 

(M57600. G. H. Stevens, Febnuiry 5. 1001, cylinder process. 

6K8739. J. W. Jones, December 10, 1001, cylinder process. Assljnior one-hnlf 
to Jos. A. Vinvent. 

(J80408. A. N. Petit, December 24, 1001, cylinder process. Assignor one-half to 
A. O. I»etit 

072909. M. C. liefferts, April 30, 1001, cylinder process. Assignor to The Cellu- 
loid Company. 

Re. 11917. G. II. Stevens, July 2, 1001, cylinder process. 

670442. C. S. Tainter, March 26, 1001, cylinder apparatus. Assignor to Ameri- 
can Graphophone Company. 

684456. A. N. Petit, October 15, 1001, cylinder apparatus. Assignor one-half 
to A. O. Petit 

705775. W. F. Messer, July 29, 1002, cylinder apparatus. Assignor to I^ml)ert 
Company, Chicago, III. 

({02337. A. N. Petit, February 4, 1002, cylinder apparatus. Assignor to A. O. 
Petit. 

007256. B. Kaplan, April 8, 1002, cylinder apparatus. 

713209. T. A. Edison, November 11. 1002, cylinder process. 

714707. J. W. Jones, December 2. 1002, disk aj)paratus. 

He. 12005. T. H. Macdonald, March 10, 1903, cylinder process. Assignor to 
American (Jraphophone Company. 

728G07. A. N. Petit, May 19, 1003. cylinder apparatus. Assignor to Interna- 
tional Phonograph and Indestructible Record Company. 

7;t0773. A. N. Petit, August 18, 1003, cylinder method. Assignor to Interna- 
tional Phonograph and Indestructible Record Company. 

7:^5579. A. N. Petit, August 4, 1008, cylinder method. Assignor to Interna- 
tional Phonograph and Indestructible Record Comi)any. 

780713. A. N. Petit, September 22, 1003, cylinder apparatus. Assignor t« In- 
ternatlcmal Phonograi)h and Indestrnt^tlble Record Company. 

72X807. F. W. 11. Clay, May 26, 1003, disk process. 

7:'):5r)21. C. Walcutt, July 14, 1003, cylinder apparatus 

742454. T. B. Lambert, October 27, 1903, cylinder process. Assignor to Lam- 

bert Company. 

742455. T. B. I^inibert, October 27, 1003, cylinder apparatus. 
7r.()ll8. A. N. Petit, January 10, 1004, cylinder apparatus. 
74i:(J30. T. A. & J. B Connolly, January 5, 1004. metliod. 
77:'r),82. T. A. & J. B. Connolly, ()<tober 25. 1004. metliod. 
70: ;'j(J4. J. W. Jones, June 2S 1J^>4, disk pionss. 

768004. J. W. Jones. June 28, 1004, disk process. 

771S80. Miller & IMerman, October 11, liHU, cylinder process. Assignor to New 

Jersey Pnteiit Company. 
778017. A. F. Wnitb. No\(MnlKM- 1, 10U4, cylinder proetiS. Assignor to Nov 

Jeisey Patent Comiiauy. 
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774192. 

781893. 

783934. 

783420. 

783176. 
785319. 

785510. 

785316. 

790351. 

790518. 

817831. 

824710. 
827296.. 

828604. 
831668. 

833689. 
834485. 

837061. 

836646. 
835510. 
836417. 



Assignor to 



Assignor 



846411. 

847338. 
847820. 
850957. 

855558. 

855554. 

855556. 

855606. 

855G06. 

854887. 
866219. 

807975. 
S71511. 
871554. 

874066. 

877845. 
S78513. 

879303. 



G. A. Manwaring, November 8, 1004, cylinder process. 

American OrapLopbone Company. 
Miller & Aylswortb, February 7, 1905, cylinder apparatus. 

to New Jersey Patent Company. 

D. A. Dodd, February 28, 1905, cylinder apparatus. Assignor to New 
Jersey Patent Company. 

Capps & Emerson, February 28, 1905, disk process. Assignor to Ameri- 
can Oraphophone Company. 

G. K. Cheney, February 21, 1905, disk process. 

Miller & Plerman, March 21, 1905, cyliu<ler apparatus. Assignor to 
New Jersey Patent Company. 

Miller & Plerman, March 21, 1905, cylinder apparatus. Assignor to 
New Jersey Patent Company. 

Manwaring, Emerson, Norton & Capps, March 21, 1905, cylinder method. 
Assignor to American Graphophone Company. 

T. A. Edison, May 23, 1905, cylinder method. Assignor to New Jersey 
Patent Company. 

Miller & Plerman, May 23, 1905, cylinder method. Assignor to New 
Jersey Patent Company. 

E. L. Aiken, April 17, 1906, cylinder apparatus. Assignor to New Jersey 
Patent Company. 

E. Desgrandchamps, July 3, 1906, disk apparatus. 
D. A. Dodd, July 31. 100(5, cylinder apparatus. 

Jersey Patent Company 
W. H. Hoyt, August 14, 1900, disk process,, 
M. Joyce, September 25, 1906, cylinder method. 

Jersey Patent Company. 
I. Kitsee, October 10, 1JK)6, cylinder apparatus. 
W. F. Nehr, October 30^ 1906, cylinder apparatus. 

Jersey Patent Company. 
V M. Harris, November 27, 1900, cylinder method. 

to Robt. Burns. 
T. H. Macdonald, November 20, 1900, disk process. 
I. Kitsee, November 20, 1906, disk process. 
W. S. Tyler, November 20, 1000. cylinder apparatus. 

American Graphophone Company. 
P. L. Capps, November 20, 1906, cylinder apparatus. 
V. M. Harris, March 5, 1907, cylinder apparatus. Assignor one-fifth 

to Robt. Bums. 
W. H. Hoyt, March 19, 1907, disk apparatus. 
J. O. Prescott, March 19, 1907, disk apparatus. 
W. F. Nehr, April 23, 1907, cylinder process. Assignor to New Jersey 

Patent Company. 

June 4, 1907, cylinder process. 



Assignor to New 



Assignor to New 



Assignor to New 
Assignor one-fifth 



Assignor to 



J. W. Aylsworth, 

Jersey Patent Company. 
J. W. Aylsworth, June 4, 1907, cylinder process. 

Jersey Patent Company. 
J. W. Aylsworth, June 4, 1907, cylinder process. 

Jersey Patent Company. 
J. W. Aylsworth, June 4, 1907, cylinder process. 

Jersey Patent Company. 
J. W. Aylsworth, June 4, 1907, cylinder process. 

Jersey Patent Company. 
V. M. Harris, May 28, 1907, cylinder ai)paratU8. 
C. A. Relners, September 17, 1907, apparatus. 

Phonograph Company. 
W. H. Hoyt, October 15, 1907, disk method. 
I. Kitsee, November 19, 1JK)7, disk nietluMl. 
J. W. Aylsworth, November 19, 1907, cylinder method. 

Jersey Patent Company. 
I. Kitsee, December 31, 1907, disk method. 
I. Kitsee, January 28, 1908, disk method. 
V. H. Emerson. February 11. l!K»s. disk apparatus. 

can Graphophone Company. 
G. K. Cheney, Februjiry is. 1J)0:^, disk apparatus. 

Talking Machine Company. 



Assignor to New 

Assignor to New 

Assignor to New 

Assignor to New 

Assignor to New 



Assignor to Evans 



Assignor to New 



Assiirnor to Ameri- 
Assignor to Victor 
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Assignor to Edison United 



SuHCLAKs 2. — Oraphophones. 

277349. J. H. Rogers, May 8, 1883, telegraph record cylinder. 
386974. T. A. Edison, July 31, 1888, cylinder. 
375579. C. S. Taiuter, December 27, 1887, cylinder. 
341288. C. S. Tainter, May 4, 1886, cylinder. 
380635. C. S. Tainter, April 13. 1S88, cylinder. 
892953. G. H. Herrlngton, November 13, 1888, cylinder recording. 
893640. E. T. Gilliland, November 27, 18188, cylinder. Assignor to Edison Phono- 
graph Company. 
393967. T. A. Edison, December 4, 1888, cylinder. 
393966. T. A. Edison, December 4, 1888, cylinder. 
383299. W. W. Jacques, May 22, 1888, record. Assignor to Edison Phonograph 

Toy Manufacturing Ck)mpany. 
413282. W. W. Jacques, October 22, 1889, record. 
430276. T. A. Edison, June 17. 1890, cylinder. 
423039. T. A. Edison, March 11, 1890, record. 
424956. D. W. Brown, April 8, 1890, cylinder. 
429827. J. H. White, June 10, 1890, cylinder. 
432462. J. H. White, July 15, 1890, cylinder. 
432886. J. P. Maglnis, July 22, 1890, cylinder. 
436576. J. Daniels, September 16, 1890, cylinder. 

Phonograph Company. 
437423. T. A. Edison, September 30, 1890, cylinder. 
437426. T. A. Edison, September 30, 3890. cylinder. 
440155. I. W. Heysinger, November 11, IKOO, cylinder. 
467530. J. H. White, January 26, 1892, cylinder. 
465972. T. A. Edison, December 29, 1891, cylinder. 
474946. L. D. Clarke, May 17, 1802, cylinder. 
486394. W. Brueuing, November 15, 1892, recording. 
486608. W. Bruening, November 22. 1892, recording. 
499879. T. A. Edison, June 20, 1893. cylinder. Assignor to Edison Phonograph 

Company. 
628273. H. J. Lioret, October 30, 1894, cylinder. 
527755. T. H. Macdonald, October 16, 1804, cylinder. 
539254. A. O. Ferguson, May 14, 1895, cylinder. 
511402. W. Bruening, December 26, 1893, cylinder. 
669290. T. H. Macdonald, October 13, 1896, cylinder. Assignor to American 

Grapliophone Company. 
579595. T. H. Macdonald, March 30, 1897, cylinder. Assignor to American 

Graphophone Company. 
610706. T. A. Edison, September 13. 1808, cylinder. 
6:^1558. J. Chania, August 22, 1899, light waves. 
6:^5120. G. Bettlnl, October 17, 1899, cylinder. 
63G822. T. H. Macdonald, November 14, 1899, cylinder. Assignor to American 

Graphophone Company. 
675280. W. Bohne, September 4, 1900, cylinder. 
654937. J. N. Blackman, July 31, 1900, cylinder. 
6r>n028. B. B. Hill, October 2, 1900, cylinder. 
659739. G. W. Gomber, October 16, 1900, cylinder. 

plex Talking Machine Company. 

659735. G. W. Gomber, October 16, 1000, cylinder. 

plex Talking Machine Company. 

659736. G. W. Gomber, October 16. 1900, cylinder. 

plex Talking Machine Company. 
3.36203. C. A. Bell, February 16. 1886, recording telephone. 
674575. A. L. Duwelius. May 21, 1901, cylinder. Assignor to A. 

Duwelius. 
680339. T. H. Macdonald, August 13, 1901, cylinder. Assignor to American 

Graphophone Conii)any. 
680794. T. n. Macdonald, August 20, 1901, cylinder. Assignor to American 

Graphophone Company. 
684943. (;. W. Merrill, October 22. 1901. Assignor one-half to Robert Merrill. 
67102.^). E. A. Hawthorne, April 9, IIMH. cylhulor. 
698082. C. W. ^>rn(m, April 22, 11XJ2, cylinder. Assignor one-half to M. C F. 

and M. Ilanibly. 



Assignor to American Multi- 
Assignor to American Multi- 
Assignor to American Multl- 



H. & W. S. 
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0070(50. G. Bettinl, April 22, 1002, cylinder. 

714t>51. T. H. Maedouald, Noveuibt»r 25, 1002, record. Assignor to American 

(iraphophone Company. 
71170C. T. H. Macdonald, October 21, 1902, cylinder. Assignor to American 

Grapboplione Company. 
725878. W. C. Runge, April 21, 1003, cylinder. 
74O(;00. P. Vogel, December 8, 1003, cylinder. 
700115. A. N. Petit, July 26, 19(M, cylinder. 
772485. Weber & Hibbard, October 18, 1904. Assignor to New Jersey Patent 

Comi»any. 
774100. C. W. Noyes, November 1, 1904, cylinder. Assignor one-liaif to J. H. 

Mitchell. 
773304. P. E. Van Valkenburgh, October 25, l'904, cylinder. 
777306. 0. J. Rawlinson, December 13, 1904, cylinder. 
784603, L. Devinean, March 14, 1005, cylinder. 
678566. D, Higham, July 16, 1901, cylinder. 
783750. D. Higham, February 28, 1905, cylinder. Assignor to Highamophone 

Company. 
796743. T. H. Macdonald, August 8, 1005. Assignor to American Graphophone 

Company. 
801634. W. Asam, October 10, 1905, cylinder. 
811010. P. Weber, January 30, 1906, speed index. Assignor to New Jersey 

Patent Company. 
821071. P. Weber, May 22, 1906, adjustment. Assignor to New Jersey Patent 

Comi>any. 
836940. O. W-. Noyes, January 27, 1906, cylinder. Assignor to Hawthorne & 

Sheble Manufacturing Company. 
847631. E. L. Allien, March 19, 1907, cylinder. Assignor to New Jersey Patent. 

Company. 
847687. A. W\ Piernian, March 19, 1907, cylhider. Assignor to New Jersey 

Patent Company. 
855622. Duraud & Aiken, June 4, 1907, cylinder. Assignor to New Jersey 

Patent Company. 
861827. C. G. Ganard, July 23, 1907, cylinder feed. Assignor to Edison Bell 

Consolidated Phonograph Company (Limited). 
860332. W. C. Runge, July 16, 1907, adjustable arm. Assignor to International 

Royal Phone Company. 
867507. A. N. Pierman, October 8, 1907, clyinder. Assignor to New Jersey 

Patent Company. 
874973. T. H. Macdonald, December 31, 1907, cylinder. Assignor to American 

Graphophone Company. 
875309. E. L. Aiken, December 31, 1907, cylinder. Assignor to New Jersey 

Patent Conii>auy. 
876350. D. Higham, January 14, 1908, cylinder. 
878032. E. L. Aiken, February 4, 1908, cylinder. Assignor to New Jersey 

Patent Company. 

Subclass 6. — G raphophanea — Disk. 

341214. Bell & Tainter, May 4, 18KC. 

385S80. C. S. Tainter, July 10, IRss. 

428273. M. L. Deering, May 20, ISIM). 

462687. W. Bruening, November 10. ISOl. 

619614. L. D. Mclvelvey, May 8, 18t^4, 

532S51. J. E. Wassenich, January 22. 1S05. 

595053. A. C. Ferguson, December 7, 1807. 

60J>268. T. A. P^iison, August 16, ISOS. 

63m52. G. T. Smallwood, December 10, 1.S99. 

653667. A. C. Ferguson, July 17, 1000. 

063192. F. Myers, December 4, 1900, assignor to Stylophone Company. 

6722,35. F. Myers, April 16, 1901, assignor to Styloi)hone Company. 

671305. J. D. Blagden, April 2, 1901. 

6(W104. F. Myers, December 4, 19(K). 

683130. T. H. Macdonald, September 24, 1901. assignor to American Grapho- 
phone Company. 

685024. J. E. Alexander, October 22, 1901, assignor to General Phonosphere 
Cori>oratlou. 
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0S7434. F. Myers, November 26, 1901. 

G92409. J. E. Alexander, February 4, 1902, assignor to General Phonosphere 

Ck)rporatlon. 
759S48. A. Clark, May 10, 1904. 
859180. Rabe & Kamrath, July 2, 1907, assignor to r^nday Brothers, of New 

York, N. Y. 
877207. T. H. Macdouald, January 21, 1908, assignor to American Graphophone 

Company. 

Subclass 3. — Gramophones. 

304472. L. Bock, Jr., June 7, 1887, recordcM-s. 

350877. 0. J. Hohenstein, Februftry 1. 1887, recorders. 

372786. B. Berliner, November 8, 1887, recorders, 

427279. W. Suess, May 6, 1S9<J, recorders. Assignor to E. Berliner. 

534543. B. Berliner, February 19, 1805, recorders. Assignor to United States 
Gramophone Company. 

504586. B. Berliner, July 28, 1896, recorders. Assignor to United States Gram- 
ophone Company. 

600315. J. W. Jones, March 8, 1808, recorders. Assignor to J. A. Vincent 

602400. J. A. Vincent, April 19, 181)8, recorders. 

024301. O. G. Conn, May 2, 1899, recorders. 

619916. D. S. Williams, February 21, 1899, recorders. Assignor to J. A. Vin- 
cent. 

625057. T. S. Parvin, May 30, 1899, recorders. 

034944. E. R. Johnson, October 17, 1809, recorders. 

651905. L. P. Va liquet, June 19, 1900, reproducers. Assignor to Universal Talk- 
ing Machine Company. 

651904. L. P. Vallciuet, June 19, 1900, reproducers. Assignor to Universal Talk- 
ing Machine Company. 

663192. F. Myers, December 4, 1900, recorders. Assignor to Stylophone Com- 
pany. 

650843. B. R. Johnson, June 5, 10(X), recorders. 

651076. E. R. Johnson, June 5, 1900, recorders. 

689349. E. Berliner, December 17, 1901, recorders. Assignor to United States 
Gramophone Company. 

676106. L. P. Valiquet, June 11, 1901, recorders. Assignor to Universal Talking 
Machine Manufacturing Company. 

717953. L. P. Valiquet, January 6, 1903, recorders. Assignor to Universal Talk- 
ing Machine Manufacturing Company. 

722977. G. H. Hall, March 17, 1903, recorders. 

728S67. F. W. H. Clay, May 26, 1903, process makhig. 

741500. E. R. Johnson, October 13, 1903, recorders. Assignor to Victor Talkiug 
Machine Company. 

742666. B. R. Johnson, October 27, 1903, reproducers. Assignor to Victor Talk- 
ing Machine Company. 

730986. C. S. Tainter, June 16, 1903, reproducers. Assignor to American Graph- 
ophone Company. 

752682. E. R. Johnson, February 24, 1904, recorders. Assignor to Victor Talk- 
ing Machine Company. 

760606. T. P. Burnbaum, May 24, 1904, record plate. 

754508. C. W. Skiflf and S. A. Grant, March 15, 1904, reproducers. Assignor to 
United States Music Machine Company. 

759143. L. P. Valiquet, May 3, 1904, reproducers. Assignor to Victor Talking 
Machine Company. 

Re. 12213. E. R. Johnson, April 24, 1904, reproducers. Assignor to Victor Talk- 
ing Machine Company. 

759142. L. P. Valiquet, May 3, 1904, reproducers. Assignor to Victor Talking 
Machine Company. 

7(55462. W. N. Dennison, July 19, 1904, turntable. Assignor to Victor Talking 
Machine Company. 

773290. B. R. Johnson and W. C. Moore, October 25, 1904, reproducer. Assignor 
to Victor Talking Machine Company. 

774435. B. R. Johnson, November 8, 1904, cabinet. Assignor to Victor Talking 
Machine Company. 

776183. J. Jetter, November 29, 1904, reproducer. Assignor to Victor Talking 
Machine Company. 
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776194. H. B. Morgan, November 29, 1904, reproducer. Assignor to Victor Talk- 
ing Machine Ck)mpany. 

178402. E. K. Johuson, December 27, 1904, turntable. Assignor to Victor Talk- 
ing Machine Company. 

779030. L. F. Douglass, January 3, 1905, cabinet. Assignor to Victor Talking 
Machine Company. 

781429. E. R. Johnson, January 31, 19U5, recorder. Assignor to Victor Talking 
Machine Company. 

785362. B. R. Johnson, March 21, 1905, reproducer. Assignor to Victor Talking 
Machine Company. 

7Sr»363. B. R. Johnson, March 21, 1905, reproducer. Assignor to Victor Talking 
Machine Company. 

790546. A. C. Wiechers, May 23, 1905, sound conductor. Assignor to Regina 
Company. 

793627. F. Myers, June 25, 1905, recorder. 

71*3140. G. A. Manwaring, June 27, 1005, recorder. Assignor to American Graph- 
ophone Company. 

805923. J. H. Lutz, November 28, 1005, reproducer. Assignor to Victor Talking 
Machine Company. 

814786. E. R. Johnson, March 13, 1006, reproducer. Assignor to Victor Talking 
Machine Company. 

816978. H. J. Hagan, April 3, 1006, reproducer. Assignor to Universal Talking 
Machine Company. 

831606. T. A. Edison. September 25, 1906, recorder. Assignor to New Jersey 
Patent Company. 

834511. J. C. English, October 30, 1906, reproducer. Assignor to Victor Talking 
Machine Company. 

842982. C. Thomas. February 5, 1007, recorder. 

847033. E. Wardrina, March 12, 1007, recorder. 

862725. T. Kraemer and H. Sheble, May 7, 1907, recorder. Assignor to Haw- 
thorne & Sheble Manufacturing Company. 

856704. B. R. Johnson, June 11, 1007, reproducer. Assignor to Victor Talking 
Machine Company. 

small. B. T. Palmer, April 23, 1007, recorder and reproducer. 

855674. H. Sheble, June 4, 1907. reproducer. Assignor to Hawthorne & Sheble 
Manufacturing Company. 

855761. J. H. Elfering, June 4, 1007. Assignor to Victor Talking Machine 
Company. 

864758. H. Schroder, August 27, 1907, reproducer. Assignor to Schroder Horn- 
less Phonograph Manufacturing Company. 

865399. H. Koth, September 10, 1907, horn. Assignor to Regina Company. 

865398. H. Koch, September 10, 1007, reproducer. Assignor to Regina Company. 

868612. E. H. Mobley, October 15, 1907, reproducer. Assignor to Hawthorne 
& Sheble Manufacturing Company. 

872783. H. B. Babson and A. Hang, December 3, 1907, reproducer. Assignor to 
Universal Talking Machine Company. 

872586. H. Shet)le, December 3, 1907, reproducer. Assignor to Hawthorne & 
Sheble Manufacturing Company. 

872399. T. Zoebl, December 3, 1907, reproducer. 

874985. A. J. O'Neill, December 31, 1907, record plate. 

Oraphophonea — Tape. 

892953. G. H. Herrlngton, November 13,- 1888. 
464476. G. H. Herrlngton, December 1, 1891. 
287166. C. C. Reynolds, October 23, 1883. 
45S016. E. Oxley, September 1, 1891. 
307856. G. H. Herrington, February 12, 1889. 

502382. C. A. Randall, August 1, 1893. 

502383. C. A. Randall, August 1, 1893. 
341214. C. A. Bell and S. Tainter, May 4, 188©, 
520106. H. B. Coz, May 22, 1894. 

605159. T. B. Lambert, March 11, 1902. 
631558. J. Chania, August 22, 1899. 
356877. C. J. Hohenstein, February 1, 1887, 
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Mr. BuRKAN. If any man goes into this business and begins to 
manufacture these records, which without the musical compositions 
they are adapted to reproduce are not worth the material they are 
made of, he is immediately oppressed by litigation, as an alleged 
infringer of the patents owned by the trust, so that he is left in the 
position of either going into bankruptcy, or else he sell his stock 
and plant as junk. 

The Columbia Phonograph Company, in a letter to The Musical 
Age, says as follows: 

NINE MILLION INSTEAD OF THREE, 

Editor Musical Age, 

In the leading editorial of your Issue of August 31, quoting from an article 
which touches upon the life work of our president, Mr. Edward D. liJjistou, aiv 
error of fact which appeared in tlie original article is unfortunately copied, 
and so, though through no fault of yours, is repeated and the mistal^e empha- 
sized and perpetuated. 

The article reads: 

"Under his guidance the business began the giant strides that are a matter 
of financial history. Thirty companies that had been organized to cover the 
greater part of the United States gradually vanished, but the Columbia kept 
on until to-day it boasts $3,000,000 assets." 

As our assets are nearly $9,000,000, there would be but slight occasion to 
" boast $3,000,000 assets." 

Outside of trade circles the matter is of but slight Importance, but as your 
Article will be undoubtedly widely read and perhaps requoted, we will appre^ 
ciate either your publishing this or making such other correction as you may 
deem best. 

Very truly yours, Paul H. Cromelin, 

Vice-President, 

And so these 30 companies have been vanquished and all their 
investment lost under the pretense that these 302 patents covered all 
of the improvements in the records and mechanical devices used by 
these 30 vanquished companies. 

Now, to go back to the contract, you will see it provides that the 
jobbers must not sell or offer for sale, either directly or through any 
intermediary, the records and blanks of the Columbia Phonograph 
Company at a better discount than is authorized by the Columbia 
Phonograph Company, General; nor shall they allow any discount 
whatever from the list price, either directly or through any inter- 
mediary, to dealers who are on the suspendedf list. 

Now, what is the suspended list ? It is a black list. I believe that 
Mr. Harris has already turned over to Senator Smoot the suspended 
list issued by the Edison Phonograph Company. 

The Chairman. I believe there was such a list sent me through the 
mail. I will say, however, that one of the concerns named on that 
published black list wrote to me and told me that they were paying 
no attention whatever to it. 

Mr. BuRKAN. But they publish a black list, so that if any man goes 
to these people and pays his money for the record they condescend to 
sell him, although he buys the property of the composer when he buys 
it and pays the price they demana for it, and then offers to sell it to 
the consumer for less than the price adopted by this trust, his name 
goes on the suspended list and he is not supplied with any more goods, 
and treated as an infringer and subjects himself to a suit for an in- 
junction, damages, and confiscation of the stock he has on hand. 
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The CiiATRMAN. There is nothing in this bill we have under con- 
sideration that would touch that ponit in any manner, shape, or form, 
is there ? 

Mr. BuRKAN. No, sir. 

The Chairman. Especially if we take out section 44. 

Mr. BuRKAN. I submit that this cry of monopoly co^es with bad 
grace from gentlemen who are themselves guilty of the most flagrant 
and oppressive restraint of trade. I propose to show that they have 
come into the United States courts and obtained injunctions, confis- 
cating the goods of business men who, in good faith, have parted 
with their money and bought these records from jobbers. 

Here is a case in which they had sold a jobber a number of ma- 
chines at a fixed price of $25 a machine. The agreement entered 
into between the manufacturer and the jobber was that the machine 
was not to be sold for less than $:^5. The joblier sold the machines 
to the owner of a department store, who offered to sell the machines 
for $18. Having paid for the goods, one would think that he had a 
right to give them to the poor if he liked. These people brought 
him before the United States court, however, and got an injunction 
restraining him from selling these goods for less than $25 a machine, 
on the ground that he was infringing the patents of this company, 
Mind you, he was no party to the agreement, but notice how far they 
can go with their patents; and thev asked, in their bill, that he be 
declared an infringer, from which it followed that he was bound to 
turn over to them the records he had in his possession, although he 
paid for them, which were confiscated by this company. 

I offer in evidence a similar agreement required of dealers and job- 
bers by the Victor Talking Machine Company, by the Edison Phono- 
graph Company, and the price maintenance contract of the Colum- 
bia Phonograph Company, General. 

The said contracts are, by direction of the committee, inserted in 
the record, and are as follows : 

Effective June 1, 1006. 

Dealebb* Contract — List Pbices, Net Prices and Discounts, Terms and Con- 
ditions OF Sale — Agreement for the United States of America. 

In force between the dealers of Victor talking machines, records, horns, and 
accessories, and the Victor Talking Machine Company, of Camden, N. J., 
U. 8. A. (Subject to change and revision on notice from the Victor Talking 
Machine Company.) Issned by American Talking Machine Company, 586 
Fulton street, Brooklyn, N. Y. 

It will be particularly noted that all Victor talking machines, records, horns, 
sound boxes, and accessories are covered by letters patent owned and controlled 
by the Victor Talking Machine Company, and are licensed for sale and use only 
under the conditions attached to the goods, and any sale or use of any of the 
g(K>d8 in violation of any of the conditions, except as to modified price to the 
public on records as herein provided, will be an infringement of the patents of 
the company. It is distinctly understood that nothing contained in this contract 
shall in any way otherwise affect the character of the conditions of the limited 
Hcense under which said goods are sold, as noted on the label attached to 'the 
goods, and that this contract is not Intended to and does not take the place of 
the license attached to the goods, directly or indirectly. 

list prick — cost to dkalkrs. 

Any dealer desiring to handle Victor talking machines, records, and supplies 
and not having previously enjoyed dealers' discounts on Victor goods must 
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qualify as a dealer by purchnsiug at least three Victor machlDes of different 
styles, and 100 Victor records. 

In addition, the dealer must have an established place of business, suitable 
to display our goods, and at all times keep on hand suificieut stock for exhibition 
and sale purposes. 

CONDITIONS OF SALE. 

All Victor talking machines, records, sound boxes, horns, parts, and miscel- 
laneous supplies are sold at the company's factory in Camden, N. J., under 
patents owned and controlled by the Victor Talking Machine Company, as here- 
inbefore noted, under a restricted license under the conditions set forth on the 
labels attached to the goods; and all sales to dealers and consumers of said 
patented goods are subject also to the conditions noted in this dealers' contract. 
The right to the sale and use of said goods is dei^endent upon the observance 
by the vendee of all of said conditions. Among numerous other United States 
patents owner or controlled by the Victor company under which the said goods 
are manufactured and sold are: No. 534543, Issued February 19, 18D5, for gramo- 
phone, and No. 548623, issued October 29, 1805, for sound record, to Emile Ber- 
liner, and No. 814786 and No. 814848, issued March 13, 1906, to B. R. Johnson. 
The number and dates of other United States patents will be furnished on re- 
quest. The conditions of this contract are as follows: 

PREMIUMS AND TRADING STAMPS. 

1. Dealers must not sell or offer for sale at retail, either directly or indi- 
rectly, any Victor talking machines, records, or supplies therefor at less than 
the licensed retail prices. Neither shall any of the regular factory product as 
illustrated in the regular catalogues of the Victor Talking Machine Company 
be given away as premiums, nor shall any other merchandise, trading stamps, 
negotiable paper, or other inducements be offered with them as an incentive to 
promote their sale. 

SHOP- WORN AND SKCOND-IIAND MACHINES. 

2. No license or permission is granted for the sale of shop- worn, damaged, 
or second-hand Victor talking machines, records, or supplies at reduced prices, 
and will not be allowed. If, however, the dealer wishes to sell a legitimate 
second-hand, or an out-of-date, old-style Victor machine, and will Inform the 
factory in writing of that intention, together with the serial number of the 
machine in question, and this number proves the machine to have been sold 
by the factory a year previously, then a special license In writing will be 
issued by the Victor Talking Machine Company to that dealer permitting the 
sale at a reduced price, if the necessary facts are established to the satisfac- 
tion of the Victor comimny. A new notice or label bearing the serial number 
and conditions will then go forward with the permit, and must be affixed to 
the bottom of the machine, showing at the time of the sale that this machine 
is second hand and is licensed to be sold at reduced price. It is distinctly 
understood, however, that no such second-hand or out-of-date or old-style 
machine shall be sold until all of the above provisions are complied with and 
until the said new notice or label shall be proi)erly attached to the machine. 



3. The labels and plates of Victor talking machines and records must not be 
removed or defaced. The selling of machines or records with these labels 
removed or defacetl will constitute an infringement of patents under which the 
machines, records, horns, sound boxes, etc., are sold. 

LOANS AND PURCHASES BETWEEN DEALERS. 

4. Authorized dealers are at liberty to borrow Victor goods from another 
authorized dealer, if mutually agreeable, but each time the goods borrowed 
must be replaced by goods of the same make and style. If an outright sale is 
to be made from one dealer to another. It must be at list prices, and in no case 
shall the said sale be at dealers' cost 
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EXP0BTATI017 PROHIBITED. 

5. To substantially nphold and maintain certain important agreements made 
with foreign countries, tlie discount quoted to dealers applies only to the sale 
of Victor talking machines, records, and supplies to users in the United States 
of America. Our dealers must exert all due caution to guard against the 
evasion of this clause. A violation of this clause will constitute a good and 
sufficient ground for forfeiture of this agreement at the election of the Victor 
Ck>mpany. 

ABSOLUTE GOOD FAITH. 

6. Dealers must cooperate in absolute good faith with the Victor Talking 
Machine Company and inform them direct of any person or persons, either in 
their locality or at a distance, who, not being entitled to them, are enjoying our 
discounts. Also they must inform us direct of any other dealer who is not living 
up to the contract system. The above cooperation for our mutual good is 
imperative. 

BREACH OF CONTRACT. 

7. All Victor talking machines, records, horns, sound boxes, and supplies, as 
before stated, are covered by United States patents, owned and controlled by 
the Victor Talking Machine Company, and are sold subject to the foregoing- 
mentioned conditions. Upon the breach of any of these condidons the license 
to sell or use said Victor talking machines, records, sound boxes, horns, and 
supplies shall cease and terminate immediately, without notice, and the 
vender and the user of same becomes at once an Infringer of said patents and 
may be proceeded against for Infringement of any of the said patents and for 
Injunction and damages, etc., or both. No variation of these terms and condi- 
tions authorized by any employee of the Victor Talking Machine Company will 
be valid unless first ratified in writing by its president or secretary. 

VALIDITY OF PATENTS ADMITTED. 

8. The validity of the patents of the Victor Talking Machine Company under 
which the said goods are manufactured and sold Is hereby expressly admitted 
upon the acceptance of the terms of this contract, and It Is distinctly and ex- 
pressly understood and provided that the party accepting the terms of this 
contract will not, In the event of the breach of the contract or any termination 
of the contract, hereafter contest the validity of any of said patents of th^ 
Victor Talking Machine Company under which the said goods shall be or shall 
have been manufactured or sold. 

METHODS OF TERMINATING CONTRACT. 

9. The Victor Talking Machine Company shall have the right, and reserves 
unto itself the right, to terminate this contract at any time for cause, or other- 
wise, notice of the termination of said contract to be forwarded by mail, in 
writing, by the Victor Talking Machine Company, to the last known address 
of the party or parties accepting this contract, the said termination and annul- 
ment of said contract to take effect at once. It is distinctly understood and 
agreed, however, that at any such termination, or any termination of this 
contract, can not relieve the dealer or party operating under this contract from 
any liability to the Victor Talking Machine Company which occurred or accrued 
during the existence of the contract. 

LIQUIDATED DAMAGES FOR VIOLATION. 

10. In the event of any termination of said contract by reason of the breach 
of any of the conditions by the party accepting the contract, damages for the 
same, shall, at the election of the Victor Talking Machine Company, be esti- 
mated $50, which the party accepting the contract hereby covenants and agrees 
to pay as liquidated damages ; the Victor Talking Machine Company may, how- 
ever, If It so elects and can so establish, prove actual damages to a greater 
amount, and be entitled to recover the same. 

30207- 
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YOIDS ANT FBETIOUB AOBEElfENT. 

11. It is understood that this agreement is to take the place of any prior 
existing agreement between the parties bearing upon the subject-matter as 
covered in, or provided by, this agreement. 

12. It is expressly understood that in the event of any breach of any of the 
terms or conditions of this agreement by the party accepting the same, the 
Victor Talking Machine Company, in addition to its other rights, may place and 
publish the name of said party upon its suspended list. 

This agreement is personal to the party accepting the same, and is not trans- 
ferrable or assignable. 

Victor Talking Machine Company. 
Camden, N. J., U. S. A. 



Dealers* Agreement — ^Acceptance. 

In consideration of the right to purchase Victor talking machines, parts 
thereof, records, sound boxes, horns, and supplies from the Victor Talking 
Machine Company, or their authorized distributors, at the regular dealers* dis- 
count provided in the foregoing agreement, for the purpose of vending in the 
United States of America, I hereby accept all the terms and conditions provided 
in the foregoing, and covenant and agree to faithfully perform all the said 
conditions and terms and to observe the said list prices, discounts, and terms, 
as well as other prices and terms that may be established from time to time by 
the Victor Talking Machine Company, upon such patents, sizes, or styles of their 
wares as may be introduced or marketed by them, and to conform to and adhere 
strictly and to be governed by the same, the right of the Victor Talking Machine 
Company at any and all times to establish and change such new prices on all 
its manufactures in the hands of dealers or distributors, as well as on those 
hereafter to be manufactured or sold by it, being hereby admitted. 

It is distinctly understood that this agreement grants no exclusive agency or 
territory to the undersigned, and that any violation of any of the conditions or 
terms mentioned in the foregoing clauses will Justify the Victor Talking 
Machine Company, among other things, to at once cut off the supply of goods 
and place the undersigned upon the suspended list. 

Date , 100—. (Signed) , [seal.] 

Witness: Street and number 



-City. 
-State. 



Retail Dealers* Price List, Discounts, Net Prices, Terms, Conditions of 
Sale, and Agreement for United States of America. — Edison Phono- 
graphs, Records, aItd Blanks. 

(Subject to change.) 

RETAIL dealers' PRICE LISTr 

m • m * * 

Any dealer desiring to handle our apparatus must place an initial order for 

at least three machines, each of a different style, and 150 records. In addition, 

he must have an established store suitable to display and handle our goods, 

and at all times carry a sufficient stock for exhibition and sale purposes. 

CONDITIONS OF BALE. 

All Edison phonographs, records, and blanks are sold at Orange, N. J., under 
the license of Thomas A. Edison, the Edison Phonograph Company, and others, 
subject to the following conditions: 

1. Retail dealers must not give away or sell or offer for sale, either directly 
or indirectly, £]dison phonographs or parts thereof, records or blanks at a 
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discount, or at less than current list prices, nor to dealers who are on our 
suspended list, nor include with a machine at list price any extra material or 
supplies not listed to go with same as a regular outfit. When other goods are 
Included with an Edison phonograph or records and are advertised or sold as 
an outfit at a special or fixed price, the price of the phonograph or records, or 
both, also of each and every other article In the outfit, not listed as part of the 
regular phonograph outfit, must be given and must be the same whether in- 
cluded In an outfit or sold separately. Edison phonographs or parts thereof, 
records or blanks must not be disposed of as premiums, not by lottery, raflOie, 
or any game of chance, nor In any other way whereby any person or persons 
may acquire such goods for less than the full current list price. 

2. Giving away or selling other goods at less than current prices or giving 
away trading stamps or premiums of any kind in order to Induce the sale of 
Edison phonographs or parts thereof, records, or blanks will be a violation of 
the conditions hereof. 

3. All Eidlson phonographs bear a serial number; all Edison records are 
boxed and ticketed with copyright and registered tickets and labels, and any 
retail dealer selling or offering for sale an Edison phonograph, the serial num- 
ber upon which has been removed or changed, or an Edison record without 
the copyright and registered label and ticket, infringes the patents under 
which such phonographs and records are sold, and will be considered as haying 
violated his agreement. 

4. Exchanging Edison phonographs, or parts thereof, records, or blanks, in 
whole or In part payment for advertising privileges, or for goods of some other 
make or nature, or the acceptance of goods or merchandise of other make or 
nature In whole or part payment for Edison phonographs, or parts thereof, 
records, or blanks, is contrary to the conditions hereof. This does not pro- 
hibit the acceptance of a talking machine at full list price. If good as new (or 
less cost of necessary repairs to make good as new), in exchange for an Edison 
phonograph sold at full retail list price, but does prohibit the acceptance of 
records or blanks of any kind, at any price, iir exchange for Edison phono- 
graphs, records, or blanks. 

5. The selling or offering for sale of Edison phonographs, or parts thereof, 
records, or blanks that have become shopworn, or in any way damaged, •r have 
been taken in exchange as second-hand phonographs, or parts thereof, records, 
or blanks, at reduced prices wiU^be considered a cutting of prices and will not 
be allowed. 

0. Exchange between dealers. — ^Authorized dealers in case of emergency will 
be allowed to borrow from any authorized dealer, provided the goods so bor- 
rowed are actually replaced with goods of the same style and make. In case a 
sale takes place between two dealers it must be at full list prices. 

7. Edison phonographs, or parts thereof, records, and blanks are sold to Job- 
bers and dealers in the United States with the express reservation that such 
goods shall not be sold to Jobbers or dealers outside of the- United States, nor 
for export from the United States except at full list price. 

8. Dealers violating any of the above conditions or falling to pay accounts due 
the National Phonograph Company may be at once cut off from any further 
supply of goods and placed on the suspended list. 

9. All Eklison phonographs, records, and blanks are covered by United States 
patents and are sold under the condition that the license to use and vend them, 
implied from such sale, is dependent on the observance by the vendee of all the 
foregoing conditions; upon the breach of any of said conditions the license to 
use or vend said phonographs, records, and blanks immediately ceases, and any 
vender or user thereafter becomes an Infringer of said patents and may be pro- 
ceeded against by suit for injunction or damages, or both. 

10. No variation of these terms and conditions and no representations or 
agreements made by any employee of the National Phonograph Ck)mpany will 
be valid unless ratified in writing by Its president or secretary. 

RETAIL DEALKB8* AOBEBMBNT. 

In consideration of the sale of Ellison phonographs, records, and blanks to me 
at current retail dealers* net prices and discounts by Jacot Music Box Company, 
New York City, and after carefully reading the above price list, discounts, net 
prices, terms, and conditions of sale, I hereby agree with the National Phono- 
graph Company to conform with and adhere strictly to and be bound oy th^ 
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same ; and I hereby recognize and acknowledge the validity of the several pat- 
ents under which such goods are manufactured. I also understand that this 
agreement gives me no exclusive rights whatsoever either as to agency or 
territory. 

(Signed) 



Price-Maintenance Contract. Jobbers. 

NOTICE TO purchasers OF *' COLUMBIA ** ORAFHOPHONE6, RECORDS, AND BLANKS. 

All '' Columbia " graphophones, records, and blanks are manufactured by the 
American Graphophone Company under certain patents, and licensed and sold 
through its sole sales agent, The Columbia Phonograph Company, General, sub- 
ject to conditions and restrictions as to the persons to and the prices at which 
they may be resold by any person into whose hands they come. Any violation 
of such conditions or restrictions makes the seller 'or user liable as an infringer 
of said patents. 

CONDITIONS OF SALE. 

T. Jobbers shall be entitled to current Jobbers' discounts as long as they 
purchase Columbia product to an amount aggregating $5,000 each year follow- 
ing the date of signing this agreement. 

2. Jobbers must not sell or offer for sale at wholesale or supply or place on 
consignment, either directly or through any intermediary, to dealers Columbia 
graphophones or jiarts thereof, records, or blanks at better discounts than those 
authorized by The Columbia Phonograph Company, General; nor shall they 
allow any discount whatever from list prices, either directly or through any 
Intermediary, to dealers on the sus{)ended list, or to any person or persons who 
have not an established shop or suitable place In some established shop allotted 
to a proper display of said goods, and who, having such, will not purchase at 
least two Columbia graphophones, each of different style, and at least 150 
Columbia XP records, or 100 Columbia 10-lnch disk records, to establish them 
as dealer or dealers, and sign and comply with the required price malntoiance 
agreement. # 

3. Jobbers must forward within ten days of signing to the Columbia Phono- 
graph Company, General, New York City, the required price maintenance agree- 
ment properly dated and signed, before a witness, by all dealers established by 
them. 

4. Jobbers must keep a record of the serial numbers of all Columbia grapho- 
phones sold by them to dealers and send a copy thereof to The Columbia Phon- 
jgraph Company, General, at any time upon request. 

5. Columbia graphophones or parts thereof, records, and blanks are sold to 
Jobbers and dealers in the United States, with the express reservation that such 
goods shall not be sold to Jobbers and dealers outside of the United States, nor 
for export from the United States except at full list price. 

6. Jobbers violating any of the conditions herein stated or falling to pay ac- 
counts to the Columbia Phonograph Company, General, may be at once cut off 
from any other supply of goods and placed on the suspended list. 

7. After reading the foregoing notice and conditions of sale, and after reading 
the Columbia Phonograph Comi^any, Generars, list prices, discounts, and net 
prices, and being fully informed in regard thereto, and in consideration of trade 
discounts given to me by the Columbia Phonograph Company, General, I hereby 
agree to take any goods received by me from said company, either directly or 
through any Intermediary, under the conditions and restrictions referred to in 
said notice, and, except in case of sales to bona fide retail dealers, as hereinafter 
provided for, I agree to adhere strictly to and to be bound by the official list prices 
established from time to time by Siiid company, and that I will neither give 
away, sell, offer for sale, nor in any way disimse of said goods, either directly 
or through any intermediary, at less than such list prices, or induce the sale of 
such goods by giving away or reducing the price of other goods. I further 
hereby agree not to sell or supply said goods or any part or parts thereof, either 
directly or through any intermediary, at less than said official list prices to any 
but bona flde retail dealers, and not until they have first signed said company*s 
prescribed price-maintenance contract, governing and controlling sales by retail 
dealers, and in such sales I agree to adhere strictly to and to be bound by the 
official discounts established from time to time by said company, and that our 
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discounts to said dealers shall not exceed those of said company on equal quanti- 
ties and under the same conditions. I also agree not to sell to dealers on said 
company's suspended list or continue to sell to a dealer if he cuts pricey or dis- 
counts, and I understand that a breach of this agreement will amount to an 
infringement of said patents and subject me to a suit and damages therefor. 

I acknowledge the receipt of a duplicate of the foregoing notice and contract, 
and also a copy of the official list prices and discounts of said company in 
force at the date hereof. 

No representations or guarantees have been made by the salesman on behalf 
of the said company, which are not herein expressed. 

Dated ^ 190—. 

Witness: . (Signed) 



Business : • Street and No. 



City: , State: 



Mr. BuRKAN. I also offer in evidence the case of the Edison 
Phonoffraph Company v. Pike (116 Fed. Rep., 863) ; also the case 
of the Edison Phonograph Company v. Kaufman (105 Fed. Rep., p. 
960) ; also the case of the Victor Talking Machine Company v. The 
Fair (123 Fed Rep., 424). All of these were suits in wnich injunc- 
tions were granted restraining dealers and consumers from sellihg 
these patented devices for less than the price fixed by the trust. 

I hold in my hand an agreement between the Victor Talking Ma- 
chine Company and The American Graphophone Company, dated 
the 8th of December, 1903, by which agreement it is agreed that : 

When any of said patent or patents shall be so adjudicated as valid, that 
the pnrty owning or controlling such patent or patents will, with due diligence* 
actively proceed against all Infringers of the said patent or patents to enjoin 
such infringing parties from said Infringements and for an accounting when re- 
quested in writing to proceed against any such alleged infringements by the 
other party hereto. 

• It Is further agreed that neither party to this contract shall copy or repro- 
duce in any. manner any records owned or controlled or first produced by the 
other party, nor will they deal iq or handle in any way ^whatsoever such copies 
if made by others, and that they will cooperate to secure a discontinuance of 
such acts on the part of others and to secure legislation malclng it Illegal to 
copy or counterfeit records. If it shall be found that the present laws do not 
cover the case. 

So we find that these two companies, apparently rivals in busi- 
ness, have joined Jiand in hand to keep any third party from enter- 
ing this most lucrative field. I say to you that if you pass this 
bill no man can get into this field of manufacturing records, because 
of these 300 patents which cover every conceivable improvement 
the human mind can invent. 

The Chairman. You do not think that all of the improvements 
in this particular line of business have been discovered, do you ? Do 
you not think there will be patents coming right along, and that they 
will be perfected as time goes on? 

Mr. BuRKAN. Yes; but the moment a rival enters the field you will 
find, if you will look at the record in the Federal Reports, that he 
is oppressed with litigation and is driven out of business. He can 
not continue in business because of the claims they make that he 
has infringed their patents. The entire field in this country is under 
their absolute control. 

Representative Currier. How do they put him out of business? 

Mr. BuRKAN. Bv injunction. 

Representative Currier. How do they get their injunction until 
they have had their case adjudicated ? They do not get an injunction 
until they have had an adjudication. 
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Mr. BuRKAN. No; I do not say that, but the bringing of these 
actions against an^ individual by the various companies is sufficient 
to oppress and drive a man out of business; so that no man to-day 
would dare to go into this business with knowledge of the fact that 
if he attempt to invade this field he will be pursued by litigation. 

The Chairman. It is not very expensive, if you have a case in the 
Patent Office, to carry your patent from the examiner to the examiner 
in chief and from the examiner in chief to the Commissioner of Pat- 
ents, and from there to the court of appeals of the District of Col- 
umbia. 

Mr. BuRKAN. It might not be expensive in the Patent Office, but 
it is mighty expensive when you are brought into a United States 
court when you must appear before a master and made to summon 
experts to testify about these matters. The expert, as a rule, has to be 
paid about a hundred dollars a day, and you will find after six months 
or so of testimony taking that it is rather expensive. 

The Chairman. That is not the case in the Patent Office? 

Mr. BuRKAN. I am talking about the litigation in the courts. 

Representative Legare. You say there are only three concerns 
manufacturing these records ? 

Mr. BuRKAN. Yes. 

Representative Legare. And you want us to so legislate that there 
wiirbe only one concern ? 

Mr. Burkan. No, sir ; I do not. 

Representative Legare. That is your proposition. 

The Chairman. You are not arguing this matter on the supposition 
^ that the committees are in favor ot a monopoly, are you ? 

Mr. Burkan. I propose to show that this is the greatest monopoly 
in this country, and that in dealing with this proposition these people 
and their methods and their sincerity in the cry of " monopoly " 
should be considered when you come to pass upon this legislation. 

The Chairman. If there is any legislation which we can pass that 
will prevent a monopoly by the Victor company or any other com- 
pany, that is what we are going to do. 

Mr. Burkan. Yes; and I am in favor of that. 

Representative Currier. Do you think we will cure this monopoly 
by building up another ? 

Mr. Burkan. No ; I- do not. I am simpler going into the good 
faith of these people in their opposition to thisleg[islation. Let me 
call your attention again to the last provision of this contract which 
I read a moment ago, and which provides that neither party to this 
contract shall copy or reproduce in any manner any records owned 
or controlled or first produced by the other party, nor will they deal 
in or handle in any way whatsoever such copies if made by others, 
and that they will cooperate to secure a discontinuance of such acts 
on the parts of others, and to secure legislation and make it illegal 
to copy or counterfeit records, if it shall be found that th© present 
laws do not cover the case. 

And so these people, although they abuse us for asking you to make 
it illegal for anyone to take a composer's composition without com- 
pensation, have entered into an agreement to come before Congress 
and ask it to make it unlawful for any other company who is desirous 
of doing so from manufacturing records copied from those records 
controlled by the trust. What is actually copied is not the physical 
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record, but the composition embodied therein. They tell you that 
they have the right to copy Victor Herbert's compositions and sell 
them for profit in the form of phonoCTaph records and to refuse to 
pay him a royalty for that right, but that it is unlawful for any other 
manufacturer to copy the very same compositions from those records 
or place upon them what is contained therein. That shows the fair- 
ness of my friends on the other side. It's a case of whose ox is being 
gored. They tell you that if you pass this legislation you are going 
to create a monopoly in this industry, because one company wiu 
acquire the exclusive reproducing rights from every composer in the 
country. I desire to acquaint you gentlemen with the fact that but 
one company sells records known as the Caruso record — ^that is a 
record reproducing songs rendered by the famous tenor^ Enrico 
Caruso — and also with the fact that the Victor Talking Machine Com- 

Sany has made an exclusive contract with Mr. Caruso and Madame 
[elba for the exclusive right to put on their records the compositions 
rendered or sung by them, and yet we find that the Columbia Phono- 
grajph Company and the Edison Company are going along splendidly 
ana thriving. These companies have not shut down or gone out of 
business because the Victor Talking Machine Company enjoys a 
monopoly in the manufacture and sale of these popular recoras. 

I propose to show you further that the company known as the 
Zonophone Company, a subsidiary company of one of the three 
described by me, sold a record which was prepared by Madame 
Tetrazzini, the famous singer, which it sold to the public for 75 cents. 
"When Madame Tetrazzini came to New York and created such a 
tremendous furore, the Victor Talking Machine Company then pro- 
ceeded to monopolize her services, entered into an exclusive contract 
with her, and raised the price of records made by her to $3 ; and yet 
that company tells you that these composers and publishers, who are 
simply battling for right and justice and to be compensated for their 
efforts, are corning here with the idea of creating the greatest monop- 
oly in this coimtry. 

The Chairman. I do not think they stated that they were opposed 
to monopolies, because not long ago 1 noticed an advertisement with 
Mr. Sousa's picture over it, and the advertisement claimed that they 
had an absolute monopoly of the music and marches composed by Mr. 
Sousa, so that they advertise that they do have a monopoly. 

Representative Leoare. I understand that Mr. Herbert's band and 
Mr. Sousa's band play for these companies. 

Mr. Burkan. You are mistaken about Mr. Herbert's band. I re- 
member an action started in the New York State courts a number of 
years ago to restrain the Universal Talking Machine Company from 
selling records which they advertised were played by Victor Her- 
bert's band. Victor Herbert's band has never played for these com- 
panies, and yet, for the purpose of creating a demand for their wares, 
they labeled each record as played by " Victor Herbert's band." I 
applied for the injunction and it was granted. Mr. Pettit opposed 
me in the application, and he is here now. 

Representative Leo are. Did his band ever play for any talking 
machine company ? 

Mr. Burkan. It did appear that when Mr. Herbert was in Phila- 
delphia with his orchestra a number of years ago, several of his men 
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asked for permission to go to the headquarters of the Victor Talking 
Machine Company for the purpose of making a little extra money by 
playing for records, and tnat they played several selections, whicn 
were labeled as played by Mr. Herbert's orchestra; but Mr. Herbert 
never got one cent for it. 

Mr. rETTTT. We understood that his band was authorized to play 
there. 

Representative Legare. He permitted them to do it; and they 
played selected pieces. 

Mr. BuRKAN. Yes; those men played those pieces because they 
knew them and knew how to properly interpret them. 

Bepresentative Legare. What company is this Universal Talking 
Machine Company? 

Mr. BuRKAN. That is the Victor Talking Machine Company. 

Mr. Pettit. Of course we do not admit that. 

Mr. BuRKAN. It is announced in this advertisement of the Tetraz- 
zini record, which reads, " Tetrazzini on the Victor." 

Another triumph for the Victor! 

The great soprano, who has saccesses in the operatic history of America, 
has been added to the Victor's ** exclusive" list of celebrated grand opera 
singers. 

In securing the exclusive services of Mme. Tetrazzini, the Victor comimny 
has again demonstrated its foresight and enterprise. 

There is already a large demand for Tetrazzini records and the sales will 
be increased by our extensive advertising. 

Every Victor dealer ought to grasp this opportunity immediately. If you 
have not ordered Tetrazzini records, do so without delay — and be sure to 
order in quantities large enough to satisfy the demands that will certainly be 
made upon you. 

Write to your distributor for special list of Tetrazzini records. 
Victor Talking Machine Company, 

Camden, N. J, 
Berliner Gramophone Company. Montreal, 

Canadian Distributors. 

For best results use only Victor needles on Victor records. 

So that the moment they acquire the exclusive services of Madame 
Tetrazzini they increase the price of the records manufactured by her 
from 75 cents apiece to $3 apiece. 

Representative BARcnrELD. And that was in the interest of the 
public. 

Mr. BuRKAN. Yes, sir. 

The Chairman. It might have been done in this way: That her 
voice, when she came over here, became very popular with the Ameri- 
can people, and that popularity might have placed her in a position 
whereby she could have demanded more from the Victor talking ma- 
chine to sing into their machine. I rather think that is the fact. It 
is the same as if the Victor talking machine would pay Mr. Herbert a 
great deal more for his band to play for it than for a common country 
band. 

Representative Barchfeld. I just want to call attention to the fact 
that this was in the interest of the public. The Victor Company get 
the contract that is absolutely exclusive, sind that raises tne price 
from 75 cents to $3, for the benefit of the public. 

Mr. BuRKAN. I have here an advertisement issued by the Victor 
company, in which the records of Madame Tetrazzini are advertised 
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as zonophone. records, the 9-inch records at 75 cents and the 11-inch 
records for $1.25, while I have also a pamphlet in which they adver- 
tise the same thins for $3 immediately after siting the so-called ex- 
clusive contract. I offer these pamphlets in evidence. 

The Chairman. I want to say that is just exactly what we want to 
avoid in this legislation. 

Mr. BuRKAN. Yes, sir ; that is what you are here for. 

The Chairman. We do not want to give anvbody a monopoly, and 
we want to provide in this bill that any manufacturing company may 
reproduce by mechanical devices the music of any composer by pav- 
ing a stipulated rojralty, and then we will have competition, and the 
American public will have the chance to buy at the lowest possible 
price at which the records can be made. 

Representative Barchfeld. I want him to continue on this line of 
argument with reference to the songs of the Italian singer, selling 
for $6 — the Caruso records. 

Mr. Burkan. In discussing this proposition I desire to refer for a 
moment to Mr. Herbert's argument, with reference to the artistic 
supervision of his work. No record which is prepared bv Caruso 
leaves the shop of these people until Mr. Caruso has heard the record 
and is satisfied it is an exact reproduction of his voice. He can not 
afford to have anything go out to the public unless it is an actual re- 
production of the selection he has rendered. Now, here is a record 
which was prepared by Mr. Caruso, and which is sold for $2. They 
charge you $2, because Caruso sang for that record, and for another 
composition by the same composer they charge you $1, because thev 
did not pay Mr. Puccini, the composer, any royalty. Just as Caruso^s 
or Tetrazzini's voice make the record a commodity of value, so does 
the composition of the composer. Without the composer Caruso or 
Tetrazzini would not have anything to sing. 

They pay Mr. Caruso a royalty ror every Caruso record they make, 
and why snould they not pay the composer. Puccini, who composed 
the sonc that enabled him to sing for the Victor record, is an Italian, 
and under the laws of Italy a composer of music is entitled to a roy- 
alty upon each and every record manufactured and sold, just as Mr. 
Caruso is entitled, under his contract, to a royalty. They can not get 
Mr. Caruso's voice for nothing, and so they have got to pay him, and 
why should they be permitted to get Mr. Puccini's composition, which 
enables him to sing this record, for nothing? 

The Chairman. That is not the position taken by the English law, 
isit« 

Mr. Burkan. Under the English laws, as they stand to-day, the 
composer is in the same position as he is in this country ; that is, he 
is not protected. I ought to say that Mr. O'Connor, who is responsi- 
ble for the copyright bill introduced in England in 1906, told me 
that he wa§ drafting a bill similar to that introduced in this Con- 
gress, prepared by Senator Kittredg[e and Representative Barchfeld, 
which will protect the composer in his property. 

The Chairman. You know that the last law that was passed in 
England not only goes further than this bill, and specifically states 
that the act shall not apply to phono^aphs or talking machines. 

Mr. Burkan. The musical copyright act which was passed in 
England in 1906 deals only with one subject and that is the subject 
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of seizure and punishment in the case of musical .piracy. A&. 
O'Connor was persuaded to introduce a bill which, simply covered 
musical piracy, and this musical piracy law contains very severe 
criminal provisions, authorizing summary punishment of persons 
^ilty of counterfeiting or dealing in counterfeit music; also author- 
izing the arrest without a warrant of street venders of pirated music, 
and authorizing the searching of premises and the seizure and 
destruction of pirated copies. The mechanical people appealed to 
Mr. O'Connor and said to him : " You don't want us to be placed in 
the same position as these pirates." So, in accordance with their 
wishes, he inserted a provision that this musical piracy act should not 
apply to phonographs or talking machines. But the general musical 
act, which was in force at the time this bin was passed, is still the 
law of England. 

The proposition that my friends are going to urge in opposition 
to this legislation is that tne -^olian Company has entered into cer- 
tain contracts with a number of musical publishers, the purpose of 
which is to create a monopoly. 

I have been over this around before, but I think that I ought to 
take this matter up for the benefit of the new members of this com- 
mittee. The facts are that in 1889 a suit was started in the circuit 
court of Massachusetts for the purpose of preventing the manufacture 
of perforated rolls to be used on an instrument called the " Organ- 
ette," on the ground that the rolls were copies of complainant's copy- 
righted composition. The court decided that a perforated roll was 
not a copy within the meaning of the copyright statute. The case 
was appealed but thereafter abandoned, and the case never got to the 
Supreme Court of the United States, because the parties failed to 
print their papers in accordance with the statute. 

Another action was then started, several years thereafter, in the 
District of Columbia, the object of which was to restrain the manu- 
facture of phono^aph records, on the ground that they infringed 
the author's copyright. The court there decided that a phonograph 
record was not a copy of a musical composition within the meaning 
of the act. 

In 1891 the international copyright act was passed, but no specific 
language was used in that act covering these devices. We then find 
that a company called the JEolian Company, a pioneer in the in- 
dustry of manufacturing perforated rolls, which had invested a 
great deal of money in this industry, had been advised that there 
was serious doubt about whether a perforated roll was a copy within 
the meaning of the law, and that the question ought to be tested by 
bein^ taken to the Supreme Court of the United States. And so this 
^ohan Company called on several publishers and had them sign a 
contract which provided that the uEolian Company, at its own cost 
and expense, should cause a suit to be brought in some of » the circuit 
courts, for the purpose of testing the applicability of the present law, 
upon the question as to whether a perforated roll was a copy of a 
musical composition, within the meaning of the copyright act. 

The Chairman. Just put those contracts in the record at this 
point. I suppose you have them all here. 

Mr. BuRKAN. Yes, sir. 
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The contracts referred to are, by direction of the committee, in- 
serted in the record* and are as follows: 

Memorandum of agreement, made nnd entered into this 2l8t day of April, 
1902, by and between Carl Fischer of New York in the State of New York, party 
of the first part, hereinafter called the publisher, and the iEolian Company, a 
corporation organized under the laws of the State of Connecticut, and having 
a place of business in the city of New York in the State of New York, party of 
the second part, hereinafter called the .^k>lian Company, witnesseth :' 

That whereas the parties hereto hnve, of even date herewith, entered into 
an agreement whereby the iEolian Company is to have the exclusive right for 
all perforated music sheets intended for use in controlling automatic musical 
instruments or machines for playing musical instruments, in and to the copy- 
righted musical comi)osition8 of which the publisher is the proprietor or as to 
which he Is the owner of any rights, and in and to all those other musical com- 
positions which may hereafter be protected by copyright and the copyrights or 
rights in which may be acquired by him ; and 

Whereas the parties hereto are desirous of entering into a further agreement 
with reference to the matters and things expressed in the above-mentioned 
agreement of even date herewith : Now, therefore, 

The publisher, for and in consideration of the premises and the sum of $1, 
lawful money of the United States, to him by the ^Eollan Company in hand 
paid, receipt whereof is hereby acknowledged, does hereby covenant and agree 
that no charge shall be exacted from or be due from the ^olian Company for 
the manufacture or sale by it, or any of its customers, of any i)erforated music 
sheets of either of the kinds aforesaid for playing any of the copyrighted 
musical compositions which are owned or controlled, or which shall hereafter 
be owned or controlled in whole or in part by the pi^lisher, until a decision 
of the court of last resort in d suit which is to be instituted against some 
manufacturer or user other than the i^olian Company of such perforated music 
sheets, and not then unless such decision shall uphold the applicability of the 
United States copyright laws to such perforated music sheets, and not then 
unless such decision shall uphold the applicability of the United States copy- 
right laws to i)erforated music sheets of the kinds aforesaid. 

And for and in consideration of the premises the .^Eollan Company hereby 
covenants and agrees to pay all proiier expenses of conducting said suit for 
the purpose of testing the applicability of the United States copyright laws to 
perforated music sheets of the kinds aforesaid, and that if the court of last 
resort shall in such suit decide that the United States copyright laws are appli- 
cable to such perforated music sheets, then and in such case and from tliat 
time forward the .*3olian Company will keep books of account, render state- 
ments and pay royalties as provided by the aforesaid agreement of even date 
herewith, but shall be free from obligation to make payments for the past. 

And it is mutually understood and agr€?ed by the parties hereto that neither 
party hereto is to be obligated in any way by any of the provisions of this 
agreement, or of the aforesaid agreement of even date herewith, until the 
iSollan Company shall notify the publisher that a number of copyright owners 
satisfactory to the -^olian Company have made similar agreements with said 
company. 

And the parties hereto mutually covenant and agree that all the provisions of 
this agreement shall be binding ui)on and inure to the successors, executors, 
administrators, and personal representatives of both the parties hereto. 

In witness whereof the publisher has on the day and year first hereinabove 
written hereunto set his hand and seal, and the .^lian Company has caused 
its name and corporate seal to be hereunto affixed by its proper officer thereunto 
duly authorized. 

The .^olian Co. [us,] 
Carl FiscHEB, [us.] 
By E. S. VoTEY, 

Director and Attorney in Fact, 
Witnessed by — 

C. HOPFMULLEB. 
J. F. BOWEBS. 

Memorandum of agreement made and entered into this 2l8t day of April, 1902, 
by and between Carl Fischer, of New York, In the State of New York, party of 
the first part, hereinafter called the publisher, and the ^olian C/Ompany, a cor- 
poration organized under the laws of the State of Connecticut, and having a 
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place of business in the city of New York, in the State of New York, party of 
the second part, hereinafter called the ^Eolian Company, witnesseth : 

That whereas the publisher is the proprietor of certain copyrights for musical 
compositions and the owner of rights in copyrights for other musical composi- 
tions; and 

Whereas the iBolian Company is engaged in the business of manufacturing 
and selling automatic musical instruments controlled by perforated music 
sheets, and in manufacturing and selling machines for playing keyboard musical 
instruments, which machines are controlled by perforated music sheets, and in 
manufacturing and selling perforated music sheets for such automatic musical 
instruments and machines; and 

Whereas the iEolian Company is desirous of acquiring the exclusive right for 
such perforated music sheets in and to all the copyrighted musical compositions 
of which the publisher is the proprietor, or as to which he is the owner of any 
rights, and of all those other musical compositions which may hereafter be pro- 
tected by copyright and the copyrights for which or rights in which may be 
acquired by him; 

Now, therefore, the publisher, for and in consideration of the premises, and 
of the sum of $1, lawful money of the United States, to him paid by the ^olian 
Company, receipt of which is hereby acknowledged, and for and in consideration 
of the true and faithful performance by the iBollan Comjiany of Its covenants 
hereinafter made, does hereby sell, assign, transfer, and set over unto the 
.liSolian Company the exclusive right for all perforated music sheets of the kinds 
aforesaid in and to all the copyrighted musical comtmsitions of which the pub- 
lisher is the proprietor, or in the case in which he is the owner of any less rights 
to the extent of said rights, and does hereby covenant and agree with the .^Eolian 
Company to give and secure, to it the exclusive right in like manner for all 
perforated music sheets of the kinds aforesaid in and to all those other musical 
compositions which may hereafter be protected by copyright, and the copyrights 
or rights in which may be acquired by the publisher. 

And the publisher for the consideration aforesaid hereby covenants and 
agrees, so far as it may be reasonably in his power, to protect the ^ollan 
Company against any claim of any third person In resi)ect to any and all 
copyrighted musical comiwsltlons which may be involved in this agreement 
and the copyright of which may be owned by the publisher. 

And the ^^[i^olian Company for and in consideration of the premises hereby 
agrees that it will keep correct and true books of account in which it will set 
down or cause to be set down entries of all i)erf orated music sheets made by it 
for playing the copyrighted musical compositions owned or controlled by the 
publisher; that It will on the 20th day of each and every January and July, 
during the continuance of the manufacture and sale by it of the perforated 
music sheets for playing such musical compositions, render unto the publisher 
a correct and true statement of the number, names, and other designations of 
such perforated music sheets sold by it during the six preceding calendar 
months, and that at the time of rendering each and every such statement it will 
well and truly pay unto the publisher a license fee or royalty of 10 per cent of 
the list i)rice8 made by the United States publishers of the printed scores or 
copies of such musical compositions, but never more than 50 cents for any one 
of such perforated music sheets. 

And the parties hereto mutually covenant and agree that nothing herein con- 
tained is to obligate the ^Eolian Company to pay any license fee or royalty 
ui)on such perforated music sheets as shall be made by it in the United States 
and sold or shipped to any other country, unless it shall have been decided by a 
court of competent jurisdiction of such other country that the copyright laws 
of that country shall be applicable to perforated music sheets of the kinds 
herein mentioned. 

And the parties hereto mutually agree and covenant tliat the term " perfo- 
rated music sheets " Is not to be construed as covering the controllers of those 
musical instruments which are generally known as phonographs or music boxes 
or hand organs. 

Anything herein to the contrary notwithstanding, at the expiration of thirty- 
five years from the payment of the first license fee hereinbefore provided, the 
.Eollan Company shall not be entitled to licenses under the copyrights thereafter 
acquired by the publisher, but all licenses existing under copyrights theretofore 
acquired by him shall remain in force until the expiration of the terms of the 
copyrights under the terms hereinbefore provided. 
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During tbe existence of this contract, after the payment of the license fee 
hereunder, the iEolian (Company obligates itself to prosecute diligently, at its 
own expense and by its own counsel, in the name of the proprietors of the copy- 
right, all infringers of the rights granted to it, the ^olian Company. 
. And the parties hereto mutually covenant and agree that all the provisions 
of this agreement shall be binding upon and enure to the successors, executors, 
administrators, and personal representatives of both the parties hereto. 

In witness whereof the publisher has on the day and year first hereinabove 
written hereunto set his hand and seal, and the .l^ollan Company has caused its 
name and corporate seal to be hereunto affixed by its proper officer thereunto 
duly authorized. % 

Cabl Fischer. [l. 8.1 
The iEoLi AN Co. L L. B. 1 
By B. S. VoTEY, 

Director and Attorney in Fact. 
Signature of publisher witnessed by — 
J. F. Bowers, 

C. HOPFMULLER. 

Mr. BuRKAN. The consideration for the making of these contracts 
was the commencement of this action. The contract provides ex- 
plicitly that whatever rights this company gets, it gets by virtue of a 
decision favorable to the publisher and composer in the United States 
Supreme Court. If the Supreme Court decides adversely to the con- 
tention of the ^olian Company, then whatever rights it acquires 
under the contract would depend solely upon the Supreme Court de- 
cision. If the court decided in favor of the public, tnen the company 
would acquire a right in the publication of the composing publisher 
for a period of years — some for five years, some for ten years, and 
some lor twenty-five years. These contracts were made in 1902 and 
the case was started. Governor Hughes appeared for the iEolian 
Company. 

Representative Leake. Does that contract say that it depends en- 
tirely upon a recovery in the United States Supreme Court? 

Mr. BuRKAN. Yes, sir ; it expressly says : 

Now, therefore, the publisher, for and in consideration of the premises, and 
the sum of $1, lawful money of the United States, to him by the Aeolian Com- 
pany in hand paid, receipt whereof is hereby acl^nowledged, does hereby cov- 
enant and agree that no charge shall be exacted from or be due from the 
^Eolian Company for the manufacture or sale by it, or any of its customers, 
of any perforated music sheets, of either of the Islnds aforesaid, for playing 
any of the copyrighted musical compositions which are owned or controlled or 
which shall hereafter be owned or controlled in whole or in part by the pub- 
lisher, until a decision of the court of last resort in a suit which is to be insti- 
tuted against some manuacturer or user, other than the .^^lian Company, of 
such perforated music sheets for the purpose of testing the applicability of the 
United States copyright laws to such perforated music sheets, and not then 
unless such decision shall uphold the applicability of the United States copy- 
right laws to perforated music sheets of the kinds aforesaid. 

So you see the consideration for the agreement was the obtaining 
of a decision of the Supreme Court upholding -the contention of this 
company. 

The Chairman. If the court had decided the case in favor of the 
iEolian Company, then the contract would have been enforced ? 

Mr. BuRKAN. Yes, sir. 

The Chairman. And all of the 87 publishers would be compelled 
to have their perforated rolls cut by the ^olian Company ? 

Mr. Burkan. Yes; that is true. That is admitted. The cost of 
this litigation was $15,000, and no one composer could test this law. 
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It was too expensive. It required the construction of a great many 
patents and the examination of a great many experts. It was a very 
difficult question. 

Now, the Supreme Court has decided that a composer has no rights 
in the mechanical reproduction of his compositions ; that the present 
copyright law is insufficient and does not cover these devices. But 
the court does say : 

The statute has not provided for the protection of the InteUectual <»nception 
apart from the thing produced, however meritorious such conception may be, 
but has provided for the making and filing of a tangible thing, against the pub- 
lication and duplication of which it Is the purpose of the statute to protect the 
composer. 

It may be true that the use of these perforated rolls, in the absence of statu- 
tory protection, enables the manufacturers thereof to enjoy the use of musical 
compositions for which they pay no value. But such considerations properly 
address themselves to the legislative and not to the Judicial branch of the 
Government. As the act of Congress now stands, we believe it does not include 
these records as copies or publications of the copyrighted music involved in 
these cases. 

Mr. Justice Holmes, in a concurring opinion, says: 

A musical composition is a rational collocation of sounds apart from concepts, 
reduced to a tangible expression from which the collocation can be reproduced 
either with or without continuous human intervention. On principle anything 
that mechanically reproduces that collocation of sounds ought to be held a 
copy, or if the statute Is too narrow ought to be made so by a further act, except 
so far as some extraneous consideration of i)olicy may oppose. What license 
may be implied from a sale of the copyrighted article is a different and harder 
question, but I leave it untouched, as license is not relied upon as a ground for 
the Judgment of the court. . * 

The Supreme Court says explicitly that the matter is for Congress 
to determine. 

The Chairman. That is just exactlj^ what the committee wants to 
determine, and we want to determine it in such a way that not only 
will the author be protected in some form, but we want the American 
people, as a whole, to be also protected. 

Eepresentative Legare. Mr. Burkan, just whom do you represent ? 

Mr. Burkan. I represent the publishers, and I also represent Mr. 
Victor Herbert. 1 have been his counsel for a great many years and 
his interest is my interest. 

Eepresentative Legare. Have- you done any work for the .Eolian 
Company ? 

Mr. Burkan. No ; I never have. 

Representative Legare. Did you ever discuss this matter with them 
or their representative? 

Mr. Burkan. Never, sir; except that in this case in the United 
States Supreme Court I submitted a brief in behalf of Mr. Victor 
Herbert, and I was naturally anxious that the court should decide 
in favor of the composer. I have been representing musical authors 
and publishers for a number of years. 

Representative Legare. You are here as the attorney for the 
musical publishers, are you ? 

Mr. Burkan. Yes, sir; and I also represent Mr. Victor Herbert. 
He is the onlv composer here, and he represents the composers. 

Now, for the purpose of determining the character of the right the 
JEolian Company would have acquired, we find that 87 contracts 
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were made in 1899, and we find that 117 publishers did not sign the 
contract with the ^olian Company. 

The Chaibman. Be absohitely fair about this. Does not the record 
show that the 87 were the principal publishers of the United States, 
with the single exception of two* 

Mr. BuRKAN. They were the leading publishers, although I should 
not say that, because Boosey & Co. has one of the largest catalogues in 
this country, and they did not sim any such agreement. 

The Chairman. I know you do not want to t)e misleading. 

Mr. BuRKAN. No, sir. ) 

The Chairman. And you do not want to mislead the American 
people. 

Mr. BuRKAN. No, sir. 

The Chairman. Does not the record show, as I said, that the 87 
publishers with whom the contracts were signed were the leading 

{)ublishers of the United States, with the exception of two, who were 
eading publishers ? 

Mr. BuRKAN. The two were the John Church Company, of Cincin- 
nati, and Boosey'& Co. But I have here 117 postal cards of leading 
Eublishers who did not sign this agreement. I also have a schedule 
ere showing that they represent 503,596 copyrighted compositions, 
which were controlled by parties who were in no way, shape, or 
manner connected with the JSolian Company and who signed no 
Agreement with it. 

The Chairman. The JEolian Company felt perfectly satisfied that 
they had sufficient contracts signed to force anyone else that was on 
the outside into signing similar contracts if necessary. 

Mr. BuRKAN. I did not quite catch that question. 

The Chairman. Did not the ^olian Company, in a letter to these 
publishers, state that they had a sufficient number of contracts 
already signed ? 

Mr. Burkan. Yes, sir; they did. At this point I want to offer in 
evidence this schedule, showing the names of 117 publishers, who con- 
trol 503,597 compositions, who did not sign the agreement. 

The Chairman. It will go into the record without objection.' 

The schedule referred to was, by direction of the committee, in- 
serted in the record, and is as follows : 

Publishers who have no contracts. 



Name and address. 



Geo. W. Pager, 12 Union square. New Tork. 

B. H. Gerard. 61 West Twenty-eighth street. New York 

Minnesinger Music Co., 9025 Madison avenue^ Cleveland 

H. O. Weasner & Co., Buffalo, N. Y -e 

Thos. Groggan & Bros., Waco, Tex , 

M. A. Reese, music publisher, Kansas City, Mo 

Amphlon Music Co.. 261 Wabash avenue, Chicago, II1...& 

N. Y. Music Publishing House. Worcester, Mass 

Ohappell & Co. (Limited). 87 West Seventeenth street. New York.. 

Sam Pox Publishing Co.. Cleveland, Ohio ." 

The Dixie Music House. 184 Van Buren street, Chicago 

Monarch Music Co.. 823 Dearborn street. Chicago 

Eagle-Dougherty Publishing Co.. LouisvUle, Ky.. 

Wm. L. Garner, 42 Green street, Newark. N. J 

Albert Von Tllzer, 40 West Twenty-eighth street. New York 

Emanuel Schmank, 41 Union Square, N0W York .• 

Austin S. Benson, Troy, Ohio 

R. Frank Lehman, 180b Arch street, Philadelphia, Pa 



Writers. 



80 



Publica- 
tions. 



60 
8B 



12 



150 
1,500 
20 
150 
1£0 



12 
fiO 
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Publishers who have no contmcts — Ck>ntlnued. 



Name and address. 



Stark Miulc Printing and PablishJnff Co., 127 East Twenty-tbird street. New 

H. B. SteVemTin WeerivOTty^thl^^ i'oTklllllllliy.7/-'.lliyjlll 
O. Jacoba-Bond A Son, Oblcago. Ill 

Breitkopf A Hartel, 24 West Twentieth street, New York .•_ 

Essex Music Co., 248 West Twenty-first street. New Tork. 

Geo. WlllJg A Co., Baltimore. Md 

Tlieo. Lobr, 288 Grand street. New York _. 

Eberle Music Co., 86 West avenue, BQfTalo, N. Y 

Henry B. Ingram. 42 Wost Twenty-eighth street, New York 

O. M. Heoseman. 114 Fffth avenne. New York 

J. F. BeUoIs. 816 North Ninth street. Philadelphia. Pa 

Oentury Music Publishing Co., 17 West Twenty-eighth street. New York 

Rogers Bros., mosic publishers, 1620 Broadway. New York.. , 

A. E, Cramer Music Co.. Frederick, Md 

^othermel Music Publishing Co., Sonbnry, Pa 

Orville O. Walden. Uncasville. Oonn 

Ed. W. Miller & Co., 814 Walnut street, Philadelphia, Pa 

Theo. Bendlx. music publisher. 1431 Broadway, New York. 

August Weiscbinger. 129 East One hundred and twenty-fifth street. New York. 

The Musiclovers Co., 20 East Forty-second street. New York 

Bates A Bendiz, 120 Dartmouth street, Boston 

Shapiro, music publisher, Broadway and Thirty-ninth street. New York.. 

Hatch Music Co.. Philadelphia, Pa 

Fischer A Bro.. 11 Bible House, New York. 

The J. Morris Co., 188 North Ninth street, Phlladolphin, Pa 

Ryder Music Publishing Co., 66 Hawthorne street. Chelsea, Mass 

A. K. De Lemos, 650 Broad street, Newark. N. J 

The Springfield Music Co., Springfield, Mass 

A. H. Roaewig, 133 South Eleventh street. Philadelphia. Pa 

Konlnsky Music Co.. 17 King street, Troy, N. Y 

The Temple Music Co., 110 West Fortieth street. New York 

Boosey & Co.. 9 East Seventeenth street. New York 

Tremont Music Publishing Co., 164 TTemont street, Boston. Mass 

Wm. E. Ashmall, Arlington. N. J 

Wm. H. Gerrlsh. 43 West street, Boston, Mass _ 

Albert J. Bouvler, 1636 Pleasant street. Fall Hlver _ 

P. Teslo. 628 Eighth avenue. New York 

J. T. Hall Publishing Co., 1416 Broadway, New York 

B. F. Woof Music Co., 246 Summer street, Boston _ 

T. B. Harms Co., 1431 Broadway, New York 

Greenville Music Publishing Co.. Greenville, Ohio 

Al Chenet A Co., Boston. Mass -— 

J. R. Hald Co.. 259 Wabash avenue, Chicago 

S. M. Chap^ A Co., 68 Washington street, Chicago 

Gotham-Attucks Music Co., 60 West Twenty-ninth street. New York 

Louis Better Music Co., 8668 Pine street, St. Louis, Mo 

C. C. Colby, Erie, Po 

P. Benson, 1226 Washington avenue. South Minneapolis. Minn 

John C. Hammond, 80 Music Hall Building. Boston 

Horace Huron. Rock Island. Ill _ 

G. Sellg, 68 West Twenty-eighth street. New York 

Fred T. Ashton Co., Bloomlngton. Ill 

Delbert Music Publishing Co.. Terre Haute. Ind 

Stark Music Printing and Publishing Co.. 1616 Locust street. St. Louts.. . 

Loverlng Publishing Co.. 160 Fifth avenue. New York 

American Music Syndicate. 210 Olive street. St. Louis 

Southern Music Co., Louisville, Ky — 

The John Church Co.. 37 West Thirty-second street. New York _ 

The Fillmore Bros. Co.. 688 Elm street. Cincinnati. Ohio 

Alpha Music Co.. Providence. R. I 

M. H. Andrews. Bangor. Me 

Chas. E. Boat Music Co.. Battle Creek. Mich _ 

Hazard Music Publishing Co., 426 West Eighteenth street. New York 

Star Music Co., Eldred. Pa 

Stelnman Co.. 233 West Thirty-seventh street. New York _ 

Groves Music Co.. 634 Smlthfleld street. Pittsburg _. 

Emmett A Johns. 84 Adams street, Chicago. Ill 

L. C. Kussner, Chicago. Ill - 

Jos. E. Frank. Minneapolis, Minn. 

Home Music Co.. 985 Betts street. Cincinnati, Ohio 

The John Church Co.. Cincinnati, Ohio 

Luther A. Clark. Union, Me 

Wm. R. Daughtry. Birmingham. Ala _ 

The Treloar Music Co.. 8204 Walnut street. Kansas City 

Hatch Music Co., Philadelphia. Pa 

Zachard A Bclder. 10 East Seventeenth street. New York 

M. Wltmark A Sons. 144 West Thirty-seventh street. New York. 

C. M. Senseman, 114 Fifth avenue. New York 

Ben. W. Hitchcock, 49 Eighth avenue. New York 

De Luxe Music Co., 17 West Twenty-eighth street. New York 



Writers. 



7 
80 

Tooo' 
t 

8 



300 

1 
2 



16 

1 

86 

6 

8 

100 

20 

100 

100 

20 



8 
200 



6 
30 

6 
200 

8 

8 
26 

1 
12 

6 
88 

8 



200 
25 
20 



2 
6 
4 

10 

26 

1,000 



6 
10 

100 



600 



200 
80 



Publica- 
tions. 



176 

65 

160 

30.000 

3 

6,000 

1.600 

125 

36 

85 

117 

1,311 



10 

30 
90 

36 

160 

140 

4.000 

3,000 

200 



200 

40 

600 

75 

200 

^,000 

12 

2,000 



8 

126 

20 

4,478 

26,000 

4 

800 

80 

40 

86 

200 

10 



100 
100 



225 

3.500 

180 



20.000 
500 
100 



25 
16 
18 
00 
7 

40 
11 
60 

'ielooo 

2 

26 

100 

4.000 

2,400 

16,000 

85 

000 

180 
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Name and addren. 


Writers. 


PubUca- 
tlons. 


Gonservatory Publishing Oo.. 184 West Thirty-seveoth Btraet. New York 

Howard-Witney-Swope, Greenville, Ohio 

Atlaa Music Publishers. 1396 Nort^ Palrfleld avenue, Chicago 


80 

4 
7 

1 


180 
16 
30 


Jas. A. Bartlett, 211 East Seventy-third street. New York. 

B. P. Wood Music Co., 6 East Seventeenth street. New York 


800 
6,200 


Dexter M. Wright, 682 Noe street, San Francisco. 

Allen Music Co., 1 Shoman avenue, Newark, N. J 

John P. Broder, San Francisco, Cal 

H. W. Gray A Co., 21 East Seventeenth atreet. New York 

Francis, Day St Hunter, 16 West Thirtieth street. New York- 


10 

400' 

12 
8 


100 
20 

100,000 
800 


Hackeln^an Music Co., Indianapolis, Ind 

A. J. Showalter Co., Dalton, Ga - — — - - .— — 


100 


F. M. Ohapd A Oo, 68 Washington strwt.. « 


10 
10 
fiO 
18 
400 
6 
20 


36 


M. L. Carlson, 1132 Masonic Temple, Chicago 

Wm. Lasslter, Chicago*. Ill - — . 


12 
160 


Newton Publishing Co., 162 Lake street, Chicago, lU 

Victor Kremer Co., Chicago and New York 

W. L. Thompson, East Liverpool, Ohio - 

J. T. Brown Co., 162 Lake street, Chicago, lU 

P. J. Howley (Incorporated). 110 West Fortieth street. New York 


60 

1,000 

100 

76 
1,800 


Middle State Press. 8 Woodbine place. Salt Lake City 

Gus Edwards Music Publishing Co., 1672 Broadway, New York.-... - ..— . 


10 
16 


200 
66 







Mr. BuRKAN. I also offer a schedule of 87 publishers having con- 
trol of 381,589 compositions. 

The said schedule is, by direction of the committee, inserted in the 
record, and is as follows : 

(This paper was not furnished.) 

Mr. BuRKAN. The charge that the passage of the copyright bill, 
securing to the composer exclusive rights in his compositions against 
mechanical reproduction, will create a monopoly in the manufacture 
of automatic musical devices is false. 

The charge is solely based on certain contracts made by the iEolian 
Company with a number of music publishers in the early part of 
1902. It is represented that these contracts were part of a scheme to 
place the jEolian Company in control of the business of making and 
selling automatic musical devices and that the enactment of the pend- 
ing bfll is sought in furtherance of the same scheme. 

But these charges and representations are utterly at variance with 
the facts. 

The contracts with the ^olian Compafty are not calculated to give ^ 
a monopoly to that company, and they were not entered into with any- 
such aim. They were not made in contemplation of any legislation 
such as is now pending, and they would not in any way "be strength- 
ened by the passage of the bill. 

The contracts originated under the following circumstances : 

In 1888, when the manufacture of perforated rolls adapted to re- 
produce musical compositions was in its infancy, the United States 
circuit court, district of Massachusetts, in Kennedy v. McTammany 
(33 Fed. Reo., 684), held that a perforated roll was not a " copy of 
sheet music ^ within the meaning of the copyright laws. This de- * 
cision proceeded upon the erroneous theory that the copyright protects 
not the musical composition, but onlv the " sheet of music " on which 
it is printed. An appeal was taken from this decision, but abandoned 
before the argument. This decision was followed and relied upon in 
Stern v. Rosey (17 App. Dist Col., 562), that wax cylinders for use 
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in phonographs were not infringements ; from which decision no ap- 
peal was taken. 

Since the rendition of these decisions the manufacturers of these 
devices appropriated without compensation every popular composi- 
tion and reaped enormous profits from the manufacture and sale 
thereof in the form of phonograph records and perforated rolls. 

This was the situation when a number of music publishers were 
approached by the iEolian Company with a proposition that offered 
a prospect of eventually securing some compensation for the use of 
musical compositions in mechanical instruments. 

The JEolian Company, the pioneer in this field of industry, had 
invested $10,000,000, we are informed, in the building and eauip- 
ment of plants for the manufacture of perforated rolls. It realized 
that its industry was based upon the appropriation of the composi- 
tions of others without compensation. It was aware of the clamor 
and discontent amon^ publishers and composers against this iniquity. 
Text writers and him legal authorities on copyright (Scrutton's Law 
of Copyright, 4th Ed. Eng. Preface, pp. vi and vii, expressed the 
opinion that a perforated roll or phonograph record was an infringe- 
ment of the composition it was designed to represent. Such was held 
to be the law by the courts of last resort of Germany and Italy. 
Many confidently asserted that if the question were submitted to the 
Supreme Court of the United States, it would, in pursuance of its 
poncy of liberal construction in copyright cases, nold perforated 
sheets and phonograph cylinders to be infringements of the com- 
poser's copyrights. In any event, the question was an open one, never 
having been passed upon by the highest court in the land. 

A decision by the Supreme Court in any suit in favor of a com- 
poser would have meant the institution of countless actions by every 
composer and publisher whose compositions were infringed for in- 
junctions, accountings of past profits, and damages. The iEoFian 
Company would in such a contingency be driven to financial destruc- 
tion. It feared an adverse decision and it realized that it was very 
essential for its welfare and the protection of the investment of its 
stockholders that it should take some precaution against a contin- 
gency of this kind. 

The iEolian Company sotlght to protect itself by proposing to a 
* number of music publishers the agreements now under discussion. 
In these agreements it offered to assist the publishers, by paying all 
the necessary fees, costs, and expenses, in securing a final determina- 
tion by the Supreme Court upon a thoroughly prepared and well- 
argued case upon the question as to whether the present copyright 
laws are applicable to perforated music rolls. 

The iEolian Company made this unusual and seemingly liberal 
offer in order to obtain in return a more valuable concession by the 
publishers waiving all past damages. 

The provision of the contracts dealing with this point, which was 
the real object in making them, reads : 

. And for and in consideration of the premises the y^k)lian Company hereby 
covenants and agrees to pay aU proper expenses of conducting the said suit 
for the purpose of testing the applicability of the United States copyright laws 
to perforated sheets, and that if the court of last resort shall in such suit de- 
cide that the United States copyright laws are applicable to such perforated 
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sheets, then In sach case and from that time forward the iBolian Ckimpany 
will keep books and render statements and pay royalties as provided by the 
aforementioned agreements of even date herewith, but shall be free from obli* 
gation to make payments for the past. 

By the last line of this clause the ^olian Company protected itself 
against the dangers that threatened its very existence. 

The agreements also provided for the payment of stated royalties 
in the event of the applicability of the copyright laws being upheld 
by the Supreme Court, and in consideration lor such royalties the 
^olian Company was granted the exclusive right' to use the pub- 
lishers' compositions for its perforated rolls. 

This proposition appealed to the publishers, as at that time no pub- 
lisher was getting a single penny from the manufacturers for pro- 
ducing his compositions upon mechanical devices, and the sale of 
sheet music was decreasing as the sale of these perforated rolls 
and phonograph records increased. The publishers jumped at this 
offer. Each publisher was naturally anxious to get something for 
his product, which up to that time had been taken away from him 
without compensation. 

To the publisher such a contract was a good business proposition. 
It would mean to a large publisher thousands of dollars if tne court 
decided favorably. The publisher naturally, as any other business 
man, wanted to get something for his property, and it was very ad- 
vantageous to get the highest court to decide this question without 
paying the enormous expense of such a litigation. 

There was at that time no prospect of any legislation being enacted 
by Congress to extend copyright protection to mechanical devices, 
and the only hope lay in a test case carried up to the Supreme Court. 
But such a litigation was not easy, and required the best legal talent, 
besides the employment of a great many experts in the patent and 
musical field. And no single publisher or composer was rich enough 
to carry through so expensive a suit. 

The publishers did not hesitate to sign these contracts. It was 
done openly and above board. The whole world had knowledge of 
the making of the contracts, the terms thereof, and the institution of 
the suit known as White-Smith Company against Apollo Company 
in pursuance thereof, which was decided against the publishers by the 
Supreme Court of the United States. There was no occasion for any 
scheming in the dark, for any conspiracy. There was no thought of 
anything but a plain business arrangement. 

In view of these facts it seems absurd to say that the publishers 
signed the contracts because they were conspiring with the JSolian 
Company to give the latter a monopoly. 

What did tiie ^Eolian Company actually get? 

It got nothing. For it must be very carefully noted that these 
contracts do not go into effect until the Supreme Court decides in the 
case of White- Smith Company v. Apollo Company that the present 
copyright laws are applicable to perforated sheets, and until that 
question was decided lavorably the ^olian Company acquired no 
rights whatever in the compositions. 

The action of the White-Smith Company having failed in the 
United States Supreme Court, the contracts will become null and 
void. And this result will not be affected by the action of Congress 
on the pending bill. 
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The contracts with the ^olian Company do not contemplate the 
securing of legislation directly or indirectly. The consideration for 
the contracts was the securing of a decision of the Supreme Court in 
a test case to establish the applicability of the present copyright laws 
to mechanical devices, and upon the failure of that suit all the con- 
tracts must fall. The enactment of legislation securing the same re- 
sult could not resuscitate the contracts. There is no provision of that 
kind to be found in the contracts, and there was no understanding, 
express or implied, that on the enactment of any legislation the ^Eo- 
lian Company should secure any rights under the contracts. 

Even if the White-Smith Company suit succeeded, the -^olian 
Company could not obtain a monopoly of this entire industry of au- 
tomatic devices, as is charged. 

In the first place the contracts are expressly limited to perforated 
music sheets used in operating keyboard musical instruments. 

All other automatic musical devices are not covered by these con- 
tracts, and in most of them it is provided in so many words that they 
shall not be construed as covermg the controllers of phonographs, 
zonophones, music boxes, hand organs, or any other similar musical 
instruments. 

In view of this language what foundation is there for the monopoly 
crv of the manufacturers of phonographs, talking machines, and 
other instruments that are operated by means of disks, cylinders, sys- 
tems of protuberances and the many other devices that can not be 
classed as perforated sheets? 

The charge will have to be limited to one branch of the automatic 
musical instrument industry, namely, that of perforated sheets. And 
it has no foundation there. 

The musical publishers who signed contracts with the ^Eolian 
Company could not give a monopoly of the musical productions 
because they did not control them themselves. 

Their agreements were undoubtedly sought by the i^olian Com- 
pany because they were the record owners of the copyrights of many 
popular compositions. 

But a mucn larger number of the then existing firms did not join 
in these contracts. And in the five years that have since elapsed many 
new firms have sprung up. All of these have been able to compete 
with the publishers who were parties to the iEolian contracts. They 
have not complained that they could not get good music to publish. 
Among the compositions published by these firms are many that have 
become popular. Even those publishers who five years ago did not 
control the works of any well-known composer have since brought 
out great successes. It is a feature of the musical field that some of 
the most popular successes are written by unknown composers. It is 
a field that can not be controlled by any set of men. 

Furthermore, the publishers wno became parties to the ^^olian 
contracts had no riffht to dispose of the mechanical rights in most of 
the compositions of which tnev held the copyrights. For they hold 
the copyrights as trustees for t^e composers. 

The usual contracts between composers and publishers by virtue of 
which the copyrights are taken out in the names of the publishers 
are nothing more than publishing contracts. The only rights that the 
publishers acquire are the publishing rights. The provisions as to 
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comi)ensation show that nothing more is intended. The contracts 
provide for the payment of a royalty to the composer for every sheet 
of music publisned. There is no mention of any compensation for 
performing rights, and no publisher claims that he owns the perform- 
ing rights because he holds the record-title to the copyright. The 
Erforming riffht is treated as a distinct and independent estate, 
longing to the composer, and ,the composer disposes of it by a 
separate contract with a theatrical manager. 

This equally applies to mechanical rights. There is nothing said 
about them in the contracts under which the publishers hold the copy- 
rights for the composers; no compensation is provided for the grant- 
ing of these rights. These rights were evidently not contemplated 
by the composer and publisher when they made their contracts, be- 
cause they were not thought of as enforcible rights. There was no 
intention on the part of the parties to effect a granting of these rights. 
Hence, they can not be held to have been acquired by the publishers. 

The only compositions in which these publishers control the 
mechanical rights are those which they have oought outright. And 
these constitute a very insignificant portion of the musical productions 
held by them. 

A petition signed by nine-tenths of the composers of the country, 
and among them all the leading composers, has been forwarded to 
the committee asking for the passage oi this bill. And in this petition 
the composers positively deny that they were parties to any of the 
JEolian contracts or in any wise sanctioned the same or even had 
knowledge thereof. It is also stated that most of the composers are 
not under contract with any publisher, and that where such contracts 
exist they are for very limited periods, two years being the longest 
duration, and the contracts relate solely to the publishing of music. 

The enactment of the pending bill will greatly strengthen the posi- 
tion taken by the composers that the publishers did not acquire the 
mechanical rights in their compositions and hence could not pass 
them over to the iEolian Company. For if this bill is enacted these 
rights will be new rights created by the bill, and could not possibly 
be claimed to have been assigned away by the composers by contracts 
made before the rights came into existence. 

Since the introduction of this bill many composers in their con- 
tracts with publishers reserve to themselves expressly the mechanical 
riffhts in their compositions. They th;is anticipate the section of the 
bill which makes the right to use musical compositions for perfo- 
rated rolls or phonographic devices a separate and independent estate 
subject to assignment, lease, license, gift, bequest, or inheritance. 
The composer under this section of the bill will dispose of the 
mechanical rights to his compositions independently of his publish- 
ing rights, as he now does in the case of the performing rights of 
operas, musical comedies, plays, etc. 

How absurd, then, to claim that this bill was introduced at the re- 
quest of the iEolian Company or in its interest. 

The ^olian Company nad no hand in it whatever, has had noth- 
ing to do with it in any manner, shape, or form, and it had no rep- 
resentatives urging its enactment at the conferences or before the 
Joint Committee of the Senate and House on Patents at any of the 
hearing. The copyright bill is the result of a series of conferences 
extending over one year in duration called by the Librarian of Con- 
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gress, to which were invited all organizations interested in copyright 
protection. The conferences were called because of the universal 
condemnation of the present laws which do not adequately protect, 
for the purpose of drafting a bill for submission to Congress repre- 
senting the views of all interested in the subject. And at these con- 
ferences the publishers sug^sted subdivision (g), which was sup- 
ported by the composers and the Authors' Copyright League. 
The proposed bill is not retroactive. It is to affect only such com- 

{>ositions as are copyrighted from the date of the enactment of the 
aw. All compositions written from time immemorial up to the date 
of the passing of the law are free to the manufacturers of perforated 
rolls and phonograph records to exploit and make money out of, to 
their hearts' content, without any interference whatever on the part 
of any publisher or composer. 

The enactment of the law will be a stimulus to the writing of good 
music, and make this country the musical center of the world. The 
manufacturers will comb this country and Europe for men who have 
talent to write music and by paying them for their labors will cause 
J:hem to exert the energies of their minds in that direction. 

This country is becoming the leader in the dramatic field simply 
because of the encouragement given to dramatists. If Mr. Belasco 

Eroduces a play like the " Music Master," his rival in business, Mr. 
[arris, in order to compete and hold his patronage, presents " The 
Lion and the Mouse;" Mr. Frohman, " The Hypocrites;" Mr. Dilling- 
ham, "The Red Mill;" Mr. Shubert, "The Great Divide;" ifi-. 
Fiske, " The New York Idea;" Mr. Brady, " The Law and the Man," 
and we could go on and enumerate any number of masterpiece that 
have been written during the past three years because of this great 
rivalry in the theatrical business. 

Can it be supposed that any of these managers would have sought 
the greatest dramatists and paid very large sums to get these master- 
pieces written and secure the right to produce them if they knew 
that every other manager could with impunity take these composi- 
tions and produce them in everv other theater in the country? Or 
would these masterpieces have been written if the dramatists knew 
that every manager could take their property without paying them 
any compensation therefor? 

The advantages that will flow from this legislation in the promo- 
tion of the musical art are plain. The objections are not entitled to 
consideration. Their real point is that the bill, if passed, will put a 
stop to the seizure by the automatic instrument manufacturers for 
their gain of the composers' property. Anything that stands in the 
way ot this method of making money is describea as monopoly. 

We have seen how little foundation there is for this monopoly 
charge. It is not made in good faith. 

Among those who are loudest in raising the cry of monopoly we 
find the manufacturers of phonographs and numerous other devices 
that are expressly excluded from the ^Eolian contracts. They do 
not object because they are in any danger from the alleged ^Eolian 
Company. They object because they do hot want to be hindered in 
their practice of appropriating the composers' property. 

The opponents of this legislation have formed an association uhder 
the name of the American Musical Copyright League, which has for 
one of its objects the defeating of any legislation that may be deemed 
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hostile to the interests of the manufacturers of au&matie musical 
instruments. In this association the phonograph and talking machine 
manufacturing companies are taking a leading part, the representa- 
tive of one of these companies being the president of the league. 

It is a matter of record that these phonograph and talking machine 
companies are not on principle opposed to monopolistic methods. 

From the report of a case decided by the United States circuit 
court, district of Massachusetts (Edison Phonograph Co. v. Pike, 116 
Fed., 863), it appears that the Edison Phonograph Company, one of 
the oppK>nents or this bill,' is enforcing upon all jobbers and dealers 
regulations that are most oppressively in restraint of trade. These 
regulations require dealers to sell only at terms and prices dictated by 
the Edison Phono^aph Company, and to si^ agreements embodying 
these terms and prices. Jobbers are forbidden to sell to dealers who 
will not sign these agreements or who are on what is called ^^ our sus- 
pended list." Those who violate the restrictions as to the persons to 
whom and the prices at which the instruments may be sold are prose- 
cuted as infringers. 

A case decickd by the circuit court of appeals, Seventh district 
(Victor Talking Machine Co. v. The Fair, 128 Fed., 424), reveals 
similar methods being practiced by the Victor Talking Machine 
Company. 

Corporations that are pursuing such tactics are not opposed to 
monopolies. And an association that is led by such corporations is 
not intent on opposing restraint of trade upon principle. 

There is no danger of any monopoly being built up by the music 
publishers. 

But there would be nothing surprising to see a trust growing out 
of this combination of gigantic concerns that is now attempting to 
defeat this bill by the false crv of monopoly, although each of them 
is already a monopoly in itself. 

As a final observation on this charge of monopoly, it may be pointed 
out that it has been held that copyright does not legalize monopoly. 
(Beman v, Harrow Company, 186 U. S., 70, and Bobbs-Merrill Uo. v. 
Straus, 139 Fed. Rep., 155.) In the latter case the court said: 

That there is no sanction or support whatever to the doctrine that the several 
owners of distinct patents each having a monopoly of his particular patent, or 
the several owners of distinct copyrights each having a monopoly of his par- 
ticular copyright, may combine and conspire as to their patented articles, or as 
to their copyrights or boolts published under and protected thereby to restrain 
interstate commerce in articles made or produced thereunder. The right or 
privilege to form such a combination or conspiracy is not embraced or included 
within the monopoly granted. 

The enactment of this bill will not affect the antitrust laws. 

Under these decisions the Attorney-General could commence ac- 
tions against the -^olian Company under the Sherman Act, or the 
antitrust laws, to cancel the contracts between the -^olian Company 
and the publishers if it should appear that these contracts give the 
iEolian Company a monopoly. However, if it is felt that the Sher- 
man Act is not adequate to cope with the situation, then a clause could 
be inserted into the bill making it impossible to carry out the alleged 
monopoly, and if necessary criminal provisions could be added. 

It IS eminently unfair that hundreds of innocent American com- 
posers should be made to suffer because of the alleged wrongdoing 
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of certain pubfishers, and it would be equally unfair that publi^ers 
who made no such contracts with the iEolian Company should be 
made to suffer. 

Since 1902 a great many new publishing houses have been formed, 
and those people have not signed. I say to you, in all sincerity and 
earnestness, that you can not create a monopoly of genius in musical 
works. I tell you that you can get writers and composers who will 
make contracts for their works with anyone and who will write for 
you if you will agree to reward them. You can get hundreds of com- 
posers. This country is full of composers and authors who are 
anxious to write. 

The Chairman. In order to eetdown to the substance of this mat- 
ter, do you not believe that if the Victor Talking Machine Company 
or the iEolian Company or any other one large concern haa the 
exclusive right to produce the music of half a dozen men that could 
be named among the American composers, they would have an advan- 
tage over every other manufacturing concern m this country ? 

Mr. BuRKAN. They would to an extent. But let me give you an 
illustration. You have a number of theatrical producers, and there 
are 15 or 20 leading dramatists. The manager that offers the greatest 
reward gets the best work and the best production. It is a matter of 
competition, pure and simple. A dramatist will not write unless he 
knows he is going to be compensated, and he will write in accordance 
with the character and amount of his reward. 

The Chairman. There I agree with you absolutely ; but the drama- 
tist has only one way of getting his return, and he keeps his work 
unpublished. The composer of music gets his return from a royalty, 
after publishing his music and selling it to the public. 

Mr. BuRKAN. Yes, sir. 

The Chairman. And now he wants still another return. 

Mr. BuRKAN. Yes; and I will tell you why. 

The Chairman. I am perfectly wilhng that he shall have it, so far 
as I am concerned, if that is coupled with a provision that anybody 
who desires to pay him a royalty shall have the use of his compo- 
sition. 

Mr. BuRKAN. Suppose that I am a manufacturer of these devices, 
and I accept your stipulated provision for a royalty. You say that 
you will give me 5 per cent. Suppose I wait a year for my royalty, 
and at the end of a year I get a statement from you offering me $20. 
Suppose I am not getting a square deal. You have here the authors 
who are complaining that the publishers have not dealt fairly with 
tfiem. What security will you give the composer that he will get 
a square deal ? 

The Chairman. Mr. Burkan, I take it for granted that you are 
not going to contend that all men are dishonest. 

Mr. Burkan. No, sir; I do not. 

The Chairman. Because, if that is the case, I could reverse the 
story and tell what Mr. Sousa got from the sale of a certain publi- 
cation of his from a certain publishing house ; but I do not want that 
question brought up. I will say to you, so far as I personally am 
concerned, that my idea is the royalty should be based upon the sales 
of the manufacturer, no matter what they are, and he certainly would 
give as honest a return as a publishing house now gives. 
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Mr. BuRKAN. Do you mean to tell me that the Congress of the 
United States can, by any act, provide that a manufacturer will pay 
a rovalty , and will honestly pay it ? 

The Chairman. I am not saying that. I do not contend that for 
a minute. But while we are on that subject, I do not see why you 
£diould claim that the manufacturer would be any more dishonest 
than the publisher is. 

Mr. BuRKAN. I do not. There are some publishers who are dis- 
honest. There are some publishers who cheat their authors and 
composers. You will find that some manufacturer, some man who 
is irresponsible, will go into this field, takfe the property of a com- 
poser, and put it upon these records, and then what redress has the 
composer, if he should refuse to pay, or if he does not deal honestly 
with him? Is not the relationship between the manufacturer and 
the composer one of trust and confidence? 

The Chairman. Not altogether so. 

Mr. Burkan. Absolutely so. A man picks out a publisher just as 
he picks out his lawyer or his doctor, because he has confidence in 
that individual. You can not make a man honest by legislation. 

Representative Legare. Did you make this statement: 

This proposition of specifying a royalty by statute is not only unconstitu- 
tional bat absurd. Who shall say what a writer or composer shall sell his 
works for? This is tantamount to depriving one of property without due 
process. 

Mr. Burkan. I did not make that statement. I did not say, 
"Without due process." 
Representative Legare. Did you make this statement: 

In one part of the proposed bill title is conferred on the writer, and in 
another section his property is confiscated. However, the bill has not yet 
passed, and therefore other things may happen before it gets through both 
branches on Congress. 

Mr. Burkan. That is not my language, sir. 

Representative Legare. I want to hear you on the question of the 
constitutionality of this legislation. You say it is unconstitutional? 

Mr. Burkan. Yes, sir; I contend that it is unconstitutional. 

Eepresentative Legare. Let us hear you on that subject. 

Mr. Burkan. The Constitution provides that Congress shall have 
the power to promote the progress of science and the" useful arts by 
securing, for limited times, to authors and inventors the exclusive 
rights to their respective writings and discoveries. Now, " exclusive 
right " means all rights in his writing and discoveries. One of the 
rights that the composer has in a musical composition is to the repro- 
duction of the same by these devices; but it rests with Congress to 
secure that right. 

The Chairman. The Supreme Court has said that it did not. 

Mr. Burkan. The Supreme Court simply said that the present law 
did not cover this form of device. If you recognize that this form of 
reproduction is a part of that writing contemplated by the Constitu- 
tion and is a result of that writing, then he is entitled to the exclu- 
sive right in that record. 

The Chairman. There is no law that recognizes that proposition. 

Mr. Burkan. No ; you did not legislate upon that proposition, but 
the^ moment you do, then you are bound to give him, under this pro- 
vision, an exclusive right. The purpose of this provision was to in- 
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duce men to work and labor and exercise their ingenuity so that the 
people would be thereby benefited. 

The Chairman, We do not give an exclusive right to a patent 
beyond a limited time. 
" Mr. BuRKAN. But you give the patentee a complete monopoly dur- 
ing that limited period without any stringy attached. You make him 
a czar over his invention during that period. 

Representative Leake. It is an exclusive right during a limited 
period of time. 

Mr. BuRKAN. It is an exclusive right for a limited time; but the 
moment you attempt to legislate and say that this form of reproduc- 
tion is a result or that writing, then you are bound to give him 
exclusive rights. I say now that if you pass this bill that question 
will be tested as to its constitutionality, not by us, but by some manu- 
facturer, and I will stake my reputation upon the proposition. 

Senator Brandegee. Have you any decision or authority to the 
effect that, under this language, we must grant absolute and exclusive 
rights, and that we can not limit it or put any condition upon it ? 

Mr. BuRKAN. The question has never come up, to my Knowledge, 
in any case. 

Senator Brandegee. Do we, not give an exclusive right under the 
copyright law, provided they shall allow certain books to be imported 
by certain people and file two copies with the Library, under certain 
limitations? 

Mr. BuRKAN. Yes; you give them the right, subject to certain 
restrictions. In giving this exclusive right you may impose any rea- 
sonable condition in order to obtain the exclusive monopoly. 

Senator Brandegee. As I understand Senator Smoot, his proposi- 
tion is that it would be constitutional, under this same provision, 
if we gave the author of music the exclusive right to sell it and to 
reproduce it, subject to a royalty to be paid by certain people for 
using it. 

The Chairman. We give the libraries certain rights. The author 
does not have exclusive rights. 

Representative Legare. Would not this be a condition precedent? 

Mr. BuRKAN. It would be a condition, but it could not be enforced 
in the courts, because the purpose of the Constitution was to induce 
a man to write and give him sole control of his labor, because a man 
would not write if everybody could take his property. 

Senator Brandegee. But you are goin^ to demonstrate that this 
proposition of Senator Smoot is unconstitutional. What are your 
authorities? 

Mr. BuRKAN. The wording of the Constitution. 

Representative Legare. Can you file a brief on this subject? 

Mr. BuRKAN. Yes; I will do so with pleasure. 

The Chairman. Do you think it is unconstitutional to allow the 
libraries the privilege of importation ? 

Mr. BuRKAN. I have not given that matter any attention or study, 
and I am not prepared to discuss it at this time. But I do not think 
it is, because it is imposing a reasonable condition to obtain an exclu- 
sive right. 

The Chairman. Is not that upon the same identical footing as the 
proposed royalty plan ? 
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Mr. BuRKAN. No, sir ; it is entirely different, because in considerinjg 
this proposition you have got to go back to the history of the Consti- 
tution. You have got to go back to the debates in the conventions and 
to the copyright legislation of the different States prior to the adop- 
tion of the Constitution, in which it appears very explicitly that in 
order to induce a man to write or to exercise his intellectual faculties 
it is necessary to give him full rights in his property, because an 
author will not write, if everybody can take his property. 

Senator Brandegee. That is not a constitutional question or argu- 
ment. That is a question of policy. 

Mr. BuRKAN. It is a constitutional question, absolutely. 

The Chairman. Do you not think that if the right is a grant of an 
additional right it can be limited? 

Mr. BuRKAN. Only in so far as the Constitution permits. The only 
power you have to grant copyright is derived from the Constitution, 
and whatever right you have to legislate here depends solely upon 
this provision or the Constitution. Outside of that you can not act. 
You may CTant exclusive rights for limited times. Not limited rights 
for limited times. 

Now, what is to prevent you, or to prevent the legislature, from 

Sassing an act that every dramatist must permit his works to be pro- 
uced oy anyone upon the payment of a royalty of $1. What is to 
prevent the legislature from passing an act that every author must 
sell a book for a royalty of 5 cents a copy. Would you not by such 
legislation defeat the spirit and intent of the Constitution to give the 
author exclusive rights in his property, so that he would have some in- 
ducement to workf 

The Chairman. There is another provision that would take care of 
that — the provision that you can not confiscate a man's property. 

Mr. Burkan. Under the Constitution you can deprive the author 
of his right by failing to legislate upon new methods of reproducing 
his work not covered by present statutes. 

Representative Legare. That is the position in which you find 
yourselves at this moment. You say that we can not give you a right 
without we give you the exclusive right, when the Supreme Court 
says that here is one right that we have not given you ? 

Mr. Burkan. Yes, sir. 

Representative Legare. Then you have not got the exclusive rights, 
because the Supreme Court says you have not got all of your rights. 

Mr. Burkan. Because of the wording of the statute. 

Senator Brandegee. But they do not say the statute is imconstitu- 
tional on account of that wording. 

Mr. Burkan. No ; they do not. 

Senator Brandegee. Then why have they not^ in effect, decided 
that you can grant an exclusive right, with limitations? 

Mr. Burkan. The Question of the constitutionality of this provi- 
sion was not raised before the Supreme Court. The entire discussion 
rested upon the meaning of the word " copy." 

Senator Brandegee. And you think that statute would, under your 
theory, be declared unconstitutional if the question was raised ? 

Mr. Burkan. I do not say so. 

Senator Brandegee. Then will you not say why this provision 
which Senator Smoot proposes would be unconstitutional ? 
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Mr. BuBKAN. I say that the moment you grant the ri^ht which the 
Constitution permits you to grant, you must grant it m accordance 
with the Clonstitution. You may refuse to give a copyright, but once 
you exercise the power, in pursuance of this provisioil oi the Consti- 
tution, you are bound to give it in accordance with its intent and 
meaning. Whatever power you can exercise is only by virtue of this 
provision. 

The Chairman. The law as it stands to-day is in that same situa- 
tion. A restricted right has already been granted, under the present 
law. 

Senator Brandeqee. Do you think you have answered my question 
up to this time? 

Mr. BuRKAK. I would like to have it stated again. 

Senator Brandeqee. My question is this: You say that the con- 
stitutionality of the present copyright statute has never been directly 
raised ? 

Mr. Burkan. It has been raised in the Sarony case — ^the photo- 
graph case. 

Senator Brandeqee. You claim that it is impossible for Congress 
to ffrant a copyright without its being exclusive? 

Mr. Burkan. Yes ; in so far as you take away from the author tne 
exclusive rights in his property, i ou may give him only one set of 
rights and exclude all other rights. For instance, you may give a 
composer or a dramatist only the right to publish, and refuse to give 
him the right of public performance, but the moment you do legislate 
to give him the right oi public performance, then that right must be 
exclusive. 

Senator Brandeqee. Now, I ask you if they are exclusive, with 
reference to the copyright of books ? 

Mr. Burkan. les, sir. 

Senator Brandeqee. If that is so, how can the law provide that 
libraries can import free, without being subject to the provisions of 
the copyright act, and that the person to whom the copyright is 
granted shall deposit books in the Library? 

Mr. Burkan. In the first place, the question has never been raised 
that I know of. I do not. think the authors have ever raised the 
question. 

Senator Brandeqee. Do you think you have answered my question? 

Mr. Burkan. I am answering it now. Xo; I do not think that 
provision is unconstitutional, because it does not deprive the author 
of his exclusive rights for the reason that, in your copyright law, you 
say that he must deposit two copies with the Librarian, and that is 
one of the conditions for granting this exclusive right for a limited 
time. You may impose and enforce any reasonable condition which 
is formulated according to the Constitution, but you may not dictate 
to him upon what terms he shall dispose of his property. You have 
no right to regulate the price. The Government can not regulate 
the price or the royalty and say that he must dispose of his property 
upon such a basis, because whatever right you grant must be granted 
in pursuance of this particular provision of the Constitution. So 
the moment you say to a man that you extend his rights, it must be 
such an extension as the Constitution confers upon him, and that is an» 
exclusive right 
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Senator Brandegee. He has no right whatever unless we do legis- 
late further? 

Mr. BuRKAN. No, sir. 

Senator Brandegee. If we grant him a right which he does not 
now have, how can you say that we are depriving him of any right 
which he does have? 

Mr. BuRKAN. I do not say that you are depriving him of any right 
which he does have. 

Senator Brandegee. I understood you to say that unless we gave 
him exclusive right, when he has no right now, that we are depriving 
him of a right w^en we confer one upon him under limitation. 

Mr. BuRKAN.*No ; I say that, under the Constitution, you are bound 
to give him only such rights as the Constitution provides, and I say 
that you are bound to give him exclusive rights. 

Senator Brandegee. Then I ask you how it is that we have been 
able not to give an exclusive right, but to give a partial right, or a 
right under certain conditions? 

Mr. Burkan. Do you refer to importations? 

Senator Brandegee. I do, and to tne provision that copies shall be 
deposited in libraries. 

Mr. Bi RKAN. That is a condition of granting the copyright. 

Senator Brandegee. Would not this be a grant upon conditions? 

Mr. Burkan. No ; because you are not giving him full rights. In 
one case you say to a man that he must give up two copies to obtain 
an exclusive right, and in the other case you say to the man that you 
must sell these things to everybody for 1 cent or 2 cents a copy. 

Senator Brandegee. No ; we do not say that he Ynust sell it at all ; 
but we say that if he does sell it to anybody he must give the others 
an equal chance. 

Mr. Bitrkan. That is equivalent to saying that he must do it. 

Representative Legare. I would suggest that you file a brief on 
this subject, as I have my doubts about that matter myself. 

Representative Pratt. Primarily your purpose here is to secure 
protection to the authors and composers. 

Mr. Burkan. Yes, sir. 

Representative Pratt. You believe that the manufacturers of 
musical devices have a place in the world ? 

Mr. Burkan. Yes, sir; I certainly do. 

Representative Pratt. And that one contributes to the oommemal 
value of the other? 

Mr. Burkan. Yes, sir. 

Representative Pratt. You think there is a common interest? 

Mr. Burkan. Yes, .sir ; I do. I believe both should be protected. 

Representative Pratt. I want to ask if it would not be possible to 
segregate these interests and treat them separately, making provision 
for their separate and distinct interests. 

Mr. Burkan. There was a good deal of argument upon that propo- 
sition when we appeared before the Joint Copyright Committee of 
Congress last session, and some urged that each mdustry should have 
a separate bill like the English copyright act. 

Representative Legare. You represent the publishers and certain 
composers. We are trying to get a good bill to protect the publishers 
and the authors and everybody else. This fight stands in the way 
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of all the parties, and we will probably get no bill at all through 
Congress. 

Representative Pratt. My cjuestion is whether it is best to bring 
them all in under one provision, or to have them provided for 
separately. 

Kepresentative Legare. You should get what you can for the people 
you represent, under this bill. 

Mr. BuRKAN. I am trying to get all I can for my people. The 
publishers are anxious to have this bill passed, in so lar as it relates 
to mechanical instruments and the misdemeanor clause. The com- 
posers, however, are also very urgent about this m^hanical music 
problem, because they, with the publishers, claim that it interferes 
with their business, and for that reason that Congress should do 
something to compensate them. They say they have spent thousands 
of dollars in advertising these compositions, and then these me- 
chanical music-machine people come along and take the compo- 
sitions, use them upon their machines, and profit by their labor and 
energy. They contend that the manufacturer ought to pay a part 
of the advertising, and that he ought to do something to encourage 
the composer to write. They say that if these people are permitted 
to go on and not encourage the composer, he will not write and will 
not give to the public his effort and labor, without some compensa- 
tion. 

Representative Pratt. If upon mature consideration it should ap- 
pear that it would be better to separate these interests and treat 
thein individually, would you then be willing to agree to such a 
plan? 

Mr. BuRKAN. I would be willing to agree, provided there was 
some asurance that this matter would not be taken out of the bill 
and never resurrected. That is the danger in the matter. 

Representative Leoare. You would rather take the chances of 
losing it all ? 

Mr. BuRKAN. The danger is that it may not get out of committee. 

STATEMENT OF HE. HABBT KNOWIES, BEPBESEFTINO THE 
WHITE RATS OF AMEEICA, NEW YOEK, N. Y. 

Mr. Knowles. Mr. Chairman and gentlemen of the committee, in 
order to more clearly define my position to you here and the interests 
I represent, I will, with your permission, read a short resolution 
passed at the last regular meeting of this organization in New York. 
It reads: 

RESOLUTION. 

The White Rats of America, a coriioratiou organized under the membership 
law of the Btate of New York, whose membership Is comi)osed of abont 2,000 
singers, composers, dramatists, authors, and i)erformers of all classes engaged 
in the theatrical business throughout the United States, Canada, Europe, and 
other parts of the world, at a duly authorized meeting held at the meeting 
hall of said organization, at 1553 Broadway, borough of Manhattan, city of 
New York — 

Resolved, That it indorses and lends the support of its members to the ad- 
vocacy of the so-called Kittredge and Barchfeld copyright biUs now pending 
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before the Senate and the House of Representatives of the United States Con- 
fess, the contents of which provide greater and more equitable protection to 
the rights of the author and composer of copyrightable matter and the per- 
forming rights of the same than the present law of copyrights. 

That Brother Harry Knowles Is instructed to be present at the public hear- 
ings before the Committee on Patents relative to the proposed copyright laws, 
and to present this resolution. 

In order to define our position, I will say that we had these four 
bills in front of us, and, after reading them, we concluded that the 
Barchfeld and Kittredge bills gave us more protection than the 
Smoot and Currier bills. Not being conversant with the rules of 
procedure in the Senate, we were laboring under the impression that 
these bills would either be accepted or rejected in their entirety, and 
therefore we chose the ones that gave us the better protection; but 
if you will listen to the suggestions and amendments and incorporate 
them in the present bill, giving such protection as we desire, we have 
no objection to the Smoot and Currier bills. 

Some time ago you asked that we should adhere to the facts. I 
will not only adhere to the facts, but I will give you proof of those 
facts. It has been stated here that a great many plays were pirated 
or stolen. I will say to you that my organization is more concerned 
in consequence of that fact than of anj other one cause, for the reason 
that we nave had continual complaint from our members of their 
acts being stolen. 

^Vhat I mean by acts are short playlets, either dramatic or musical 
or both. The reason for that is that they are used in vaudeville 
theaters principally, and every town of any importance in the United 
States has one or more of these vaudeville theaters, giving from two 
to three or more performances daily. As these acts are short, it is 
more easy to acquire them than it is a long play. 

These acts are acquired surreptitiously and sold openly, principally 
in Chicago. It has happened to us on a great many occasions that 
we have, under the present law, been unable to protect our members 
from such stealing and playing of these acts throughout the United 
States. 

The Chairman. If the penalty clause were changed so as to pro- 
vide for a sentence of imprisonment, would not that wipe out all of 
your difficulty? 

Mr. Knowles. Hardly, as I will point out to you a little later. 

A catalogue came under my notice the other day from Chicago. 
It is called " Descriptive catalogue of one-act plays, burlesque, 
curtain-raisers, sketches, etc., for sale or rent by the Chicago Manu- 
script Company, 104 La Salle street, Chicago, 111.'' In looking 
through this catalogue, to say that I was surprised does not express 
m}^ feeling. I was amazed to see included in this catalogue compo- 
sitions which I absolutely knew were copyrighted, giving a full de- 
scription of them, and offering to sell them to anyone for $2 per 
manuscripit copy. 

In looking over this list I thought possibly there was some catch 
in it and that they really would not furnish you with a manuscript 
of a copyrighted play, so in order to be thoroughly sure of that I 
sent, through our stenographer, $2, and ordered one of these acts 
which I felt quite sure was copyrighted and which is listed in here 
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under the descriptive title of " Skinnie's Finish." In return we got 
this letter : 

Deab Sib : We sent you this day the manuscript of ** Skinnie's Finish." 
Hand you herewith list of other slcetches. Trust the one sent you proves sat- 
isfactory and that you will favor us with your future orders. 
We are, sincerely, 

The Chicago Manuscript Company. 

I have here the copy of the manuscript, which I offer in evidence 
before this conunittee. 

(For the manuscript see Appendix.) 

In looking through this manuscript I find that it is identical not 
only in word and language, but in what we term " business," in de- 
scribing the various motions gone through on the staj^ during the 
performance of this act, and giving every particular of the perform- 
ance in the ordinary way. 

That, I think, proves conclusively that they really do issue these 
copies, according to the catalogue. 

The Chaikman. Is that an absolute reproduction of the original? 

Mr. Knowles. An absolute reproduction of the original. 

The Chairman. Name and all? 

Mr. Knowles. Name and all. But I will go further than that, 
I thought there might be a possibility of some defect in the copy- 
right oi this sketch and that probably they would not be liable under 
the present law. There is a play produced at Chase's vaudeville 
theater, Washington, D. C, this weet that is copyrighted. I found 
that play is also listed in this catalogue, giving a fuU description of 
the act, the characters, and the business, even down to the most 
minute detail. I saw that performance and it conforms exactly with 
the description given in this catalogue. I had Tom Nawn get me his 
copyright, which I have here to show you that he has complied with 
the law. 

The Chairman. Could you not, with a provision for imprisonment 
in the penalty clause, stop this sort of work? 

Mr. Knowles. Only in this way : We have found that no matter 
what the penalty is, if it merely attaches itself to the person who is 
producing or playing this act, it has been very difficult for us to get 
them. We are in New York and these people are moving continually 
all over the country. 

I will show you how it affects our members. Mr. Tom Nawn is 
playing this act in most of the important houses in the East, but when 
he wants to take it into the West, they (the managers or agents) say 
that they can not use it because it has already been played there. 

Now, what .we want is a provision with reference to aiding and 
abetting, which you have in section 32. 

The Chairman. You are in close touch with all of the theaters in 
the country, are you not? 

Mr. Knowles. No, sir ; they are too far apart for us to be in abso- 
lute touch with them, and they have a change of bill every week. It 
is impossible for us to find out exactly what is going on in this respect, 
unless we hear of it from some member who has been injured. 

Representative Legare. What is the amendment you propose? 

Mr. Knowles. I am not thoroughly conversant with tne law or how 
to interpret it, but I want to say I believe section 31 will cover our 
point. It provides : 
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That any person who knowingly and willfully and for profit shall infringe 
any copyright secured by this act, or who shall knowingly and willfully aid or 
abet such infringement, shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof shall be subject to a fine of not less than one hundred dollars nor 
more than one thousand dollars and stand committed to jail until said fine and 
costs are paid. 

Representative Legare. Does that cover your situation ? 

Mr. Ki^owLES. I think it does. If, in your jud^ent, it does, we 
shall most heartily approve of that section in the bill. 

There is one other matter to which I wish to call attention. The 
present law asks for two printed copies. If a man writes a sketch for 
himself, and not for sale, he does not want to go to the exj>ense of 
having it printed. I believe that if you will put in a provision to 
cover that, and say that he may submit one copy, it will be an ad- 
vantage 

STATEMENT OF HB. HEBBEBT FITTNAH, LEBBABIAN OF 

CONGBESS. 

The Librarian of Congress. Mr. Chairman, I am merely to submit 
a statement which has been compiled at the request of Mr. Chairman 
Currier. At his request I unaertook to get together the foreign 
statutes, so far as I could find them, having any bearing upon tne 
question of the importation of authorized editions, with special refer- 
ence to the privilege of importation for use and not for sale. 

It proved to be a considerable task, and was complicated by the 
necessity of referring to commentaries as well as the statutes them- 
selves to find out what the actual practice is. 

This statement is probably too lengthy to be incorporated into the 
record, but in turning it in to the committee I think I should call 
attention to the fact that I have had copies manifolded for three in- 
terests which I supposed would be more particularly concerned, one 
for the publishers, one for, Mr. Jenner, representing the individual, 
and one for Mr. Cutter, representing the library interests. They 
have none of them seen it. 1 have copies for them, which will go to 
them, because, when this statement is turned in to the committee, 
there is a possibility that, as a whole, it may not be printed with the 
record. 

The Chairman. I think it ou^t to go into the record. 

The Librarian or Congress. Even then, in order to avoid any mis- 
understanding, I think I must call attention to three points, because 
they appear at different points of the document, 

!ui tne first nlace, so far as I have been able to find, the right to a 
subdivision of^the copyright territonr exists abroad to quite an ex- 
tent. It is termed m Germany " Getheiltes Verlagsrecht." It is 
termed in France " Edition Partagee." 

The right of territorial subdivision includes the right to the ex- 
clusion of foreign editions to some extent, but I have not found that 
upon the Continent the distinction is drawn,^ in the statutes, between 
books originating abroad and those not so originating. 

I do find, however, that as early or as late as 1844 such a distinction 
appears in the British statutes. 

I find also a reference, which I think I ought to call to your atten- 
tion, in the latest work on copyrights by Professor Kohler, a famous 

30207—08 ^16 
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German authority, of the University of Berlin. He remarks that 
whatever the exclusion, exceptions, upon special considerations, 
ought to be made in favor of learned institutions ; and he states that 
such an exception seems to be specifically .provided for only in the 
American law. He seems, however, to have overlooked the statutes 
of Canada, which come first in this statement, and which should be 
specifically noted for three things : 

In the first place, because of the exception in favor of public 
libraries, college libraries, and incorporated institutions ; in the second 
place, because of the exception in favor of the individual, who is 
allowed to import, through the Canadian licensee, a copy of the foreign 
edition, not "by permission of the proprietor," but who has a ri^t 
to demand that the proprietor shall import for him ; and in the third 
place, because of the provision (I refer still to the Canadian act of 
1900) that the general prohibition of importation which is covered 
by the act, even as against an edition of a book originating abroad, 
may at any time be suspended by the Minister of Agriculture it 
certain facts are brought to his attention. 

I read these provisions : 

(2) The minister of agriculture may at any time in like manner, by order 
under his hand, suspend or revoke such prohibition upon importation if it is 
proved to his satisfaction that — 

(a) The license to reproduce in Canada has terminated or expired; or 

(b) The reasonable demand for the book in Canada is not sufficiently met 
without importation; or 

(c) The book is not having regard to the demand therefor in Canada, being 
suitably printed or published; or 

(d) Any other state of things exists on account of which it is not in the 
public interest to further prohibit importation. 

Now, Mr. Chairman, the copyright oiBce is not partisan in this 
matter, or as to any other part of this bill, except to that which relates 
to its own administration. In submitting this statement to be printed 
I have felt it fair to all the interests to call attention to these divers 
facts that seemed to appear from an examination of the authorities, 
because the record of yesterday seems now defective, Mr. Jenner, for 
instance, depending upon a need and a sentiment for which justly he 
made appeal, and Mr. Putnam, on the other hand, depending upon 
w^hat he regarded as general principles of copyright protection, out 
there was no reference on any part to the existing foreign statutes. 

(For the statement see Appendix.) 

Again, Mr. Chairman, before you take a recess, may I offer these 
other documents, to be inserted in the record in connection with this 
hearing? I understand that Chairman Currier approves of this. 
They are simply the documents as to the conferences and bill that 
went into the hearings of 1906, with the inclusion of the call issued by 
the Librarian for the first copyright conference and the introductory 
statement by the Librarian to the conferees. Among the others are 
the statement by the Librarian to the committees in presenting the 
bill. 

I ask this, Mr. Chairman, principally for the reason that the fur- 
ther we get away from these conferences the more danger there is of 
a misunderstanding about them and of misrepresentation, such a mis- 
understanding as that of Mr. Putnam yesterday, which I was obliged 
to correct, to the effect that any participation in those conferences 
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estopped any participant from obiecting here, or that they were leg- 
islative hearings in any sense. Mr. Putnam's misunderstanding was 
very natural, as, whimsical as it may seem, in view of certain allu- 
sions, he was not present at the first conference and took but a small 
part in the others. 

STATEHENT OF MB. 7. L. TDmALE, OF NEW YOBK CITT, I^. Y. 

Mr. TiNDALE. Mr. Chairman and gentlemen of the committee, I 
represent the music publishing house of G. Schirmer, New York. I 
am a member of the executive committee of the Musical Publishers' 
Association, and I represent a number of composers of music who 
reside in New York. I also represent, indirectly, some 1,500 or more 
composers scattered throughout the country. Those composers have 
already submitted a petition to the committee, but I shall not ask 
you to encumber the record with it, since it is doubtless already 
before you. 

The parties I represent are well pleased with the Smoot and Cur- 
rier bills, and wish to thank you for them. There is only one point 
with which we are dissatisfied, and that is the provisions with regard 
to reproducing rights for mechanical instruments. 

It nas been stated hj Mr. Burkan, and the decision of the Supreme 

Court of the United States in the 'VATiite- Smith case has shown to us 

that the present law is defective in that it gives us only a partial 

copyright — that is to say, a copyright only on the printed page which 

-simply conveys the arbitrary symbols of music to the eye. 

Now, music does not manifest itself to us through the eye. It man- 
ifests itself, essentially, through the ear and only by the sense of 
hearing.- The hearing is the only one of the five senses through which 
music can make itself known to us or give us pleasure. I might go 
over the five senses, and would like to say that music can not be seen. 
No one is living who can say that he has ever seen music. It is true 
that a musician can take a score of music and scan it, and^ in his imag- 
ination, he can see what it might sound like ; but that is all he gets 
out of it. He gets no more out of it than the hungry man who looks 
through the lighted window of a hotel dining room and sees the 
guests enjoying their meal. He gets an imaginary meal, but nothing 
more substantial. 

Next, I could say that music does not appeal to the sense of taste. 
It can not be tasted. Music also does not appeal to the sense of smell 
nor does it appeal to the sense of touch. It appeals only to the sense 
of hearing. The only one of the five senses through which we can 
get pleasure out of music is the sense of hearing. 

Therefore, it is a very simple matter that we ask you gentlemen 
to give us, and it could be expressed something like this : To copyright 
any system of notation or any system of record which can convey the 
musical idea of the composer to the ear — that is, by the only channel 
through which it can answer the purpose for whicn music is written. 

In this respect the Kittredge and Barchfeld bills are what we hope 
you gentlemen will decide to give us. 

Now, I would like to give you our reasons for asking you to adopt 
here the Kittredge and Barchfeld bills. 

Representative Currier. Do you want a provision in the bill by 
which foreign composers will get these rights as against the American 
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public and rights which foreign countries will not give to American 
coniposers? 

Mr. TiNDALE. I am not prepared to answer that; but reciprocity 
will take care of it. » 

, Representative Babchfeld (to Representative Currier). What 
about Italy? 

Representative Cukrier. That protection is jgiven not by law, but 
by decision of the courts, and if tnat decision m Italy is chang^ by 
the court of last resort, then if we should enact this biU the Italian 
composer would have the right to compensation. 

Representative Babchfeld. What about Grermany? 

Representative Cttbbieb. Germany does not protect against the 
phonograph. ^ ^ ^ 

Representative Babchfeld. It protects against the perforated roll. 

Mr. TiNDALE. I want to give you a few of the reasons why we 
should like to have the language of the Kittredge bill adopted, instead 
of the language of the other bills. 

I believe that the main point about which the composers and pub- 
lishers have contended from the start, in the matter of automatic 
musical instruments, has been practically conceded by the opponents 
of the bill we are advocating — that is to say, the property rights of 
the composer of music j the fact that he is a man like the rest of us ; 
that he has a ri^ht to live the same as ourselves ; that he is entitled to 
pay for his work, and that it is unjust to take his property without 
remuneration. 

Some of the opposition have stated to me since the previous hear- 
ings that they would now be willing to pay a royalty for the use of 
the composers' music if, on payment of royalty, all manufacturers 
could have the same privilege. This, I take it, is now the only ma- 
terial point about which there is disagreement on this phase of the 
subject. 

Representative Curbier. You are not altogether correct. There 
have always been certain members of the House committee who were 
opposed to any change. 

Mr. TiNDALE. Perhaps I should modify that by saying that it is 
the principal point of contention between parties outside of the com- 
mittees. I shall therefore confine myself to that one point. 

On its face their proposition (compulsory license) seems fair, but 
in reality it does not seem to me to be so. It would be superfluous for 
anyone to explain to this committee that a man's property either be- 
longs to him or does not belong to him. It is not nis property unless 
he IS free to dispose of it as he may qhoose. It is true this forms what 
might be called a monopoly, but all ownership of property is in a 
sense a monopoly, especially when we come into the field of patents or 
copyrights. It is intended to be a monopoly. 

The Chaibman. You admit it would be a monopoly. Do you think 
it is right for us here to grant you something you have not got and 
which the Supreme Court of the United States says does not belong 
to you, and at the same time you say that by granting you that right 
there will be a monopoly created ? 

Mr. Tindale. A copyright itself is a monopoly, and it is only in 
that sense I used the word. If you do give a copyright, it should be a 
copyright in fact, and not a nominal copyright 
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Representative Cubrier. If we decide to create absolutely new prop- 
erty rights, is there any reason why we should not attach such condi- 
tions as we think proper to the exercise of those rights? 

Mr. TiNDALE. The owner should be able to dispose of his property 
as he chooses; otherwise he does not own it. The only exception to 
this that I recall is where a State or a citj may take over property un- 
der condemnation proceeding, for public use. 

Representative Currier. No^ a railroad company can condemn a 
piece of property and can go right through it. 

Representative Barchfeld. But only by right of a franchise grant- 
ed by the State. 

Mr. TiNDALE. But for a manufacturer or individual to have such a 
right is repugnant to every sense of justice. A man's property is and 
should be nis absolutely. 

Representative Currier. Mr. Tindale, do the people whom you rep- 
resent object to a provision in this bill which would give them a per- 
centage royalty ? Is it compensation thay want, or exclusive control ? 

Mr. TiNDALE. We object to such a provision for the reason I will 
give you. 

Representative Currier. What is it you want, compensation or ex- 
clusive control ? 

Mr, Tindale. We want both. 

Representative Currier. And you are prepared to let the bill go to 
wreck and ruin unless you can have both ? 

Mr. TiNDALE. We have a fairly good copyright bill as it is. 

Representative Currier. We want to understand your position. 
Do you wish this bill to fail unless we give you both compensation and 
the exclusive right? I want the country to understand who are re- 
sponsible for the possible failure of this legislation. 

Mr. TiNDALE. We are willing to take that responsibility. We want 
a good bill or no bill at all. 

Representative Legare. You want everything or nothing? 

The Chairman. You represent a large interest here, ana so far as 
you are concerned, you think the present law is a very good law ? 

Mr. Tindale. Yes, sir; except on this one point. It is claimed by 
the opposition that if the composer keeps the exclusive right to dis- 
pose of his music for mechanical instruments, some certain manu- 
facturers would obtain that right to the exclusion of others, and the 
machines or instruments manufactured by those others would be 
shut out from using those particular pieces. That is granted; but 
what of it ? Music publishers have to race the same situation. Book 
publishers tlie same, and any manufacturer of a patented or a copy- 
righted article. Mr. Herbert contracts with his publisher for a cer- 
tain piece of music, and no other publisher can copy it. Were it not 
so, his original publisher would have no object in goin^ to the ex- 
pense of preparing the editions and advertising them. 

The Chairman. Do you know of any other incident in the history 
of this whole country when there was an effort made to secure a 
monopoly in the cutting or reproduction of music, outside of the one 
made by the -^olian Company? 

Mr. TiNDALE. Would you mind repeating that question ? 

The Chairman. Do you know of any other case in the history of 
this country where one concern tried to secure an absolute monopoly 
of music, except the one attempted by the iEolian Company ? 
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Mr. TiNDALE. But that has been knocked in the head by the 
Supreme Court of the United States. 

The Chaibman. But you are asking us here to pass a law so that 
it can be carried out. 

Representative Currier. Are there not many indications to-day 
that a close connection still eidsts, and do you not believe that if they 
got by legislation what they could not get in the Supreme Court, 
every one of these contracts would be renewed ? 

Mr. TiNDALE. We onlv want you to give the right to the composer. 
It is true that if this bill is passed, a talking machine or piano manu> 
f acturer would not be able to reproduce certain pieces which might 
hereafter be acq^uired by another company; but instead of being a 
disadvantage this would be to the general advantage. The whole 
bill is for the encouragement and protection of the useful arts, and 
the manufacturer who found himself in that position would encour- 
age and stimulate other composers to write pieces as good or better 
that those belonging to his competitor. The mountains and valleys 
of America have produced and are producing in other fields as great 
men as ever have trod the earth. W hy not the same in music 1 Are 
we to have but one MacDowell, but one Sousa, one Herbert, and has 
all the good music been written that can be written? By no means. 
We can not yet claim to have counted and catalogued all the stars in 
the heavens. Until we have done that, I say to you that the inven- 
tion of man has not yet exhausted the combinations of melody and 
harmony that can be made within the five lines and four spaces of 
the musical staff. Thev are practically without limit. Other Her- 
berts, other Sousas, and other MacDowells will produce melodies as 
sweet and harmonies as divine as any that have charmed the human 
ear; and they are entitled to our encouragement. Many of the 
world's masterpieces of music have been written by men goaded by 
the stings of poverty. Is it not deplorable ? Let us do a little better 
by our composers. Surely on the American plan of fair pay to all 
workers and producers we ought yet to create music better than the 
world has ever known. And for any manufacturer with unlimited 
means at his command to plead that he would not be able to get 
music the same or as good as his competitor is weak and it is there- 
fore un-American. 

The matter of rivalry therefore between the various manufac- 
turers would consist not only in who could produce the best machine, 
but who could obtain the best music, both old and new. This is 
competition that is eminently fair, and it should be so. The progress 
of science and the useful arts spoken of in the Constitution could 
not be forwarded in any better manner than in a good, healthy 
rivalry between manufacturers along honest and equitable lines, as 
provided for in this bill. In a good, healthy rivalry the public comes 
to its own. 

Besides, it must not be lost sight of that thousands of pieces of the 
world's best music are in the eminent domain and may be used by 
anyone who m^y wish to do so. A masterly collection, almost 
countless in numbers, is to-day open to any manufacturer. 

I believe that we should concede to vested interests so far as to 

five all manufacturers free use of all publications now existing; 
ut that from this time forward the composer should own his com- 
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positions absolutely. He would be free to sell his mechanical instru- 
ment rights to one firm if he desired, or to sell it to several (as he 
probably would do in actual practice), according to whichever would 
be to his best advantage, or could withhold those rights entirely if 
he chose. This I hold to be fair, and the universal business laws of 
supply and demand would be left free to work equity and justice 
between all the parties. . 

In conclusion, as to so-called vested interests, I for one am willing 
to make a concession. But no manufacturer can rise on this floor 
and claim that he has innocently and confidingly invested fortunes 
in manufacturing plants, believing that he would have perpetual 
right to the use of musical compositions without license or payment 
of royalty. Every manufacturer is, and must have been, aware that 
this point has been in litigation and that it has occupied the atten- 
tion of our courts for some eight or ten years past, having just now 
reached final decision. 

(The committee thereupon took a recess until 2 o'clock p. m.) 
The committee reassembled at the expiration of the recess. 

STATEMENT OF MB. HAEBY WILLIAMS, BEFBESENTINO THE 
WOBDS AND MUSIC CLUB OF AMEBICA. 

Mr. Williams. Mr. Chairman and gentlemen, the Words and 
Music Club of America consists of about 200 members who are pop- 
ular-song writers. To be eligible to membership in this club an ap- 
plicant must have written a song which has been a hit. We have no 
music publishers in our club, ana therefore you will understand that 
I am here only in the interest of the popular-song writers, who receive 
absolutely no royalty from their productions, although very often 
we write the song which is the hit of a particular reproduction. 

There is no use for me to go into detail about the subject you have 
already heard thrashed out before you. We would prefer, of course, 
exclusive right to our publications, but if a monopoly should be cre- 
ated we would stand to lose as much as anyone. 

Representative Legare. In other words, you write the words to the 
songs, and if those songs were monopolized by one house you would 
be at the mercy of that one house ? 

Mr. Williams. Absolutely, and therefore we would have to have 
in view some provision to offset the idea of monopoly. 

The Chairman. Why would not a royalty do that? 

Mr. Williams. A royalty would do it. We are in favor of a roy- 
alty absolutely. We would prefer, of course, our exclusive rights, 
for the simple reason that in the future there may be illegitimate 
concerns that will crop up, and we would like to protect ourselves 
against them. However, we believe that some of the phonograph 
companies and self-playing instruments will use our songs and that 
they will pay us a profit, and that that will be better tor us. Of 
course in the case of Mr. Herbert it is entirely different. He is a 
genius. He is a man whose work will live after him; but we are men 
who just write the ordinary popular songs, and our songs do not live 
after us. The life of a song is very short, only about one year, and 
the life of a song writer is not much longer. I want to tell you that 
if he writes one liit in his lifetime he is pretty fortunate. 



• 
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We are not here to antagonize anybody, but we are here to meet 
you halfway on any legitimate proposition, and I know that is the 
only kind of a proposition you will offer. 

Representative Currier. A compulsory percentage license, which 
will work automatically, will give you ample revenue where you 
made a hit and would be satisfactory to you and the association you 
represent? • 

Mr. Williams. It would be satisfactory to us, so far as our pop- 
ular songs are concerned, but I have heard several times that it would 
be unconstitutional. 

Representative Currier. That is a matter that is up to the com- 
mittee, and the committee will not report such a provision at all until 
they are thoroughly satisfied as to its constitutionality. 

Mr. Williams. I agree with you. 

The Chairman. Further, in answer to that, Mr. Williams, I have 
about 500 letters, many of them from women, claiming that tJiis pro- 
vision is unconstitutional. 

Representative Currier. Every one of which was written in New 
York City. 

The Chairman. Mr. O'Connell, you have been allotted thirty min- 
utes' time in which to address the committee. 

STATEMENT OF HB. JOHN J. O'CONNELL, OF NEW YOBE 

CITY, N. Y. 

Mr. O'Connell. Mr. Chairman and gentleman of the committee 
of Congress, this is the third time it has been my privilege to address 
you on this copyright legislation. I appear now to represent the 
■National Piano Manufacturers' Association of America, consisting of 
about 150 manufacturing houses. They manufacture pianos and 
pia'lno players, and not one of them manufactures perforated rolls or 
any other kind of a record for reproducing sound. Their players, 
such of them as do manufacture players, are operated by perforated 
rolls, but those perforated rolls they buy in the open market. None 
of them cut rolls for themselves, and not one of the clients I represent 
has any occasion to have dealings with either the music publisher or 
composer. 

The Chairman. Can you tell me how many perforated roll manu- 
facturing houses there are in America ? 

Mr. O^^oNNELL. There may be as many as a dozen. In New York 
there are three principal ones. The one owned by the ^olian Com- 
pany is called tne " Universal Music Roll Company." There is an- 
other one represented here that is called the '' Perfected," sometimes 
called the " Perforated Music Roll Company," and the third is repre- 
sented by Mr. Walker, and is called the '' Connorized Music Com- 
pany." 

Besides the National Association of Piano Manufacturers, I have 
been directed to represent the great house of Steinway and to state 
to you their position. They are not members of the National Asso- 
ciation of Piano Manufacturers. You will not misunderstand me. 
I do not represent all of the members of the National Association of 
Manufacturers, because there are four or five concerns in this associa- 
tion which are now component parts of the ^olian Company, and I 
wish to be understood as saying that I do not represent that company 
or any component part of it. 
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The capital engaged in the musical instrument business in the 
United States, as I get it from the last census report of 1905, Bulletin 
82, shows that the capital engaged in the musical instrument business 
was seventy-two million and odd dollars. The salaries paid were 
$3,979,000. The wages paid were $19,689,000. The value of the 
materials that went into these instruments was $29,116,000, and the 
value of the product, in that year of 1905, was $69,574,000. 

Representative Leake. Does that include pianos? 

Mr. O'CoNNELL. Pianos and all kinds of musical instrumtots, but 
the piano and kindred industries produce the lion's share of that 
amount of invested capital. There are some band-instrument manu- 
facturers, who do not have a very large amount of capital invested. 
Such goods as harmonicas and the like are mostly imported. These 
fibres deal only with the amount of capital invested in business in 
this country. 

I will not rehearse what I had to say to ^ou in June, 1906, and 
December, 1906, as to how the interests which we represent were 
excluded from participation in the conferences that led up to the 
so-called copyright bill. 

The Librarian of Congress. I object to the use of the word ex- 
cluded. I must object here to the use of any word which implies 
misrepresentation with reference to these conferences. I was 'very 
patient in regard to this matter at the first two hearings; but I have 
a duty to my office and I have a duty to the conference which we 
called, and at which we presided, and I must object to the use of any 
word which implies misrepresentation. 

Mr. O'Connell. I do not care to go into that, except to set myself 
right. If there is any necessity for it, the records taken from the 
Librarian's own office, which I hold in my hand, will show that so 
far as the music end of it was concerned, nobody was permitted to be 
at the conference except the members of the American Musical Asso- 
ciation. Inquiry was made of the Librarian by letter from the house 
of Schirmer, represented by Mr. Tindale during this conference, and 
I have the letter here. Mr. Putnam would not answer him as to what 
was being done, but sent the letter to the secretary of the American 
Music Publishers' Association, Mr. Bacon, and he wrote back and 
said that the Schirmers are not in. All the other publishers of any 
importance in the United States, with that exception and one other, 
are in. Mr. Putnam finally reproaches him, in another letter, and 
says : " I understood that they were members." The record speaks 
for itself — res ipsa loquitur. 

The Librarian of Congress. It would be very unfair to take up 
the time in the discussion of a matter which I cpnsider irrelevant to 
the issue. I simply note an objection, once for all 

Mr. O'CoNNELL. I did not wish to go into the matter at all until 
you interjected it. Now, I will offer these three papers in the record. 

(The said letters are inserted in the record by airection of the com- 
mittee, and are as follows:) 

G. ScHiBMKB, 36 Union Bquabe, 

New York, March 21, 1906, 
Mr. Herbebt Putnam, 

Librarian of Congress, Washington, D. C. 
Deab Sir: We observe mention of a recent meeting of publishers Interested 
In copyright matters, the meeting having been appointed by you, and we have 
noticed frequent meetings of this character of which we had no knowledge until 
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after the meetings Lad taken place. From the trade-|)ai)er notices tiiese meet- 
ings are held with closed doors in secret session, and the giving out of informa- 
tion by the participants is prohibited. 

We are aware that all the above may be entirely a wrong report, and we write 
to you direct requesting you to explain to us whether these meetings are open 
to all with interests involved who may wish to attend, and if so, what arrange- 
ments could be made for obtaining advance notice of such meetings. It is true 
we do not happen to belong to any of the organizations, but we wish at the same 
time also to inquire whether this debars us from taking part in the hearings. 

We write you as a publishing house having interests at stake equal to, if not 
greater than, any other American concern. 

Yours, truly, G. Schibmeb. 



[Taken from letter book G3, p. 485.] 

Apbil 12, 1906. 
My Dear Mb. Bacoiv : I understand from you that Messrs. G. Schlrmer were 
members of the Music Publishers' Association. They now inform me that they 
are not. How about this? 

Faithfully, yours, Hebbebt Putnam, 

Librarian of CongrcHS. 
Mr. Walteb M. Bacon, 

White-Smith Publishing Company, 62 Stanhope Street, Boston, Mass. 



[Stamped: "Secretary, April 16, 1906, received."] 

White-Smith Music Publishing Company, 

Boston, Mass., April IS, 1906. 
Hebbebt Putnam, Esq., 

Librarian of Congress, Washington, D. C. 

Deab Mb. Putnam : I am just in receipt of yours of the 12th and hasten to 
reply. You are mistaken when you say you understood from me that Messra 
G. Schirmer were members of the Music Publishers* Association. They are not 
and never have been. With reference to the membership of the Music Pub- 
lishers' Association, I will say that we have all the publishers of any conse- 
quence of the country as members of the association, with the exception of 
Messrs. Schirmer and the John Church Company, of Cincinnati. The first 
named are peculiar people, and for reasons of their own have always held aloof 
from any organization, although they have acted with us and contributed here- 
tofore to any fund which has been raised for the general good of the trade — 
such, for instance, as the fund raised for the detection and punishment re- 
cently for counterfeiting music, as described by Mr. Burkan at the last con- 
ference. I have before me a copy of a letter written by them last April to our 
secretary, when it was proposed to secure the enactment of a new copyright 
law, and inclose copy of the same herewith. 

I also inclose a copy of the constitution and by laws of the Music PublishersT 
Association, issued about two years ago, which gives a list of the officers, and 
on the back will be found a list of the members of the association which, as I 
said before, includes all the music publishers of any consequence in the country, 
with the exception of the two named. 

In closing I might say confidently that it seems to be the impression among 
the trade that the reason the Schirmer people do not favor a change in the 
copyright law is because they are fearful that a new law may restrict what 
their business is largely made up of, namely, the reprinting of foreign music, 
which is noncopyright in this country, by the new law being so framed that it 
will encourage foreigners more frequently to secure protection in this country 
for their future works than they have done in the past. 

Yours, very truly, Walteb M. Bacon. 

Mr. O'CoNNELL. Changing the original frame of what I had to 
say, I come down to the question which seems to be of the greatest im- 
portance here to-day, as to the constitutionality of the royalty feature 
m this bill. 
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The chairman of the Senate committee, as well as the chairman of 
the House committee, will remember that in June, 1906, I was asked 
if the manufacturers whom I represented would be in favor of pay- 
ing the composer, and I said yes, if you will protect our business so 
that we can not be squeezed out. In December, 1906, when the same 
question was asked me, my position was exactly the same, and that 
was the position of my clients. To-day my position is just the same, 
and that is the condition of my clients. 

We do not object to paying a royalty, provided there is a fair field 
and no favor, and provided that the business can not be brou^t into 
the hands of one individual or one group of individuals. That is 
where we stand. 

Is this provision constitutional? One of the members of this 
committee requested Mr. Burkan to point him to some decision of 
some court which proved that such a provision would be unconsti- 
tutional. I venture to say, sir, that there is no such decision. On 
the contrary, there is an expression by the Supreme Court in a case 
decided when John Marshall and Joseph Story were members of 
the court, in an opinion in which they concurred, which proves to my 
mind that such a provision would be constitutional. Let us see why. 

The Supreme Court in the decision in the White-Smith Company 
against the Apollo Company has held specifically that neither the 
composer nor nis assigns have any right to a reproduction, except 
with regard to the multiplication of copies in the form of music 
sheets. The court has found, and has necessarily found, that an 
author or his assies or a composer or his assies have absolutely 
no property right in the productions by mechanical means that ap- 
peal to the ear and convey the musical idea to the brain through the 
ear instead of through the eye. 

If you now extend the domain of the copyright, so as to give the 
author a right under the bill to multiply copies in the way of ordi- 
nary sheet music and also to control their reproduction by mechan- 
ical devices which convey the composition to the ear, there is abso- 
lutely no escape from the conclusion, it is as plain as that two and 
two are four, that you are creating an absolutely new property right. 

Something is said about the liberty to contract, provided for by 
the Constitution. It is true that there shall be liberty to contract, 
but to what does that relate ? It relates to such rights as a man has 
in existence. You could not to-day legislate a man's existing rights 
out of existence, if thereby you worked any harm to a contract, ^ut' 
here you are creating a distinctly new property right, and in creating 
that right why have you not got the power to annex to it such condi- 
tions as you deem wise and expedient? Why can you not do that 
which you have always done in the copyright? 

The Supreme Court of the United States, in the case of Wheaton & 
Donaldson v. Peters & Griggs (8 Peters, 592), decided in 1834, uses 
this language : ' 

This right, as has been shown, does not exist at common law ; it originated, if 
at all, under the acts of Congress. No one can deny that when the legislature 
are about to vest an exclusive right in an author or an inventor, they have the 
power to prescribe the conditions on which such right sliall be enjoyed ; and that 
no one can avail himself of such right who does not substantially comply with 
the requisitions of the law. 

I doubt if you can find plainer language in any decision.^ 
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What would the contention of the other side mean ? It would mean 
that every copyright act you have ever passed since the year 1890, 
and there have been many of them, was unconstitutional because 
you have not given an exclusive right. 

Does the word " exclusive right," as used in the Constitution, mean 
that when you enact for the first time a law under the enabling 
clause of the Constitution that you must then and there, at once, go 
to the full limit of your powers? That is what their contention 
means. 

Their contention means further, if their construction of this consti- 
tutional provision is correct, that there is no business for the legisla- 
ture to do. The Constitution and that particular clause of it are 
full and exact without the intervention of any legislature. The con- 
tention, if you please, is one which, in my opinion, borders closely 
on the ridiculous. You have the power to go to a certain distance ana 
the Constitytion outlines the uttermost limit, beyond which you can 
not go ; but between this point and that it is for you to say now far 
you shall go. 

If you decide that you want to extend the copyright to reproduc- 
ing devices, it is for you to say what reproducing devices it shall be 
extended to. Suppose you say that you will extend it to phonographs 
but not extend it to music rolls, would my friends contend that such 
an exercise of your legislative power would be unconstitutional 
because you draw a distinction between the two ? Clearly not, because 
that is a matter within your discretion. 

Representative Law^. Before you leave that proposition, I would 
like to know what, in your judgment, is meant by the word "ex- 
clusive " in the Constitution ? 

Mr. O'CoNNELL. It is a word of limitation. It is the farthest line 
of demarcation, beyond which jo\x could not go. It also has, in 
opinion, another meaning, which is that the author is to have the ex- 
clusive right to pay or royalty. 

Representative Legare. Your idea is that Congress may grant the 
entire right at once, but if it does not go so far and grants a partial 
right it would not be unconstitutional. 

Mr. O'CoNNELL. In so far as it has granted a right, that right is 
exclusive. 

Representative Law. So that word refers to the individual ior 
whom the right was created. 

Mr. O'CoNNELL. Yes ; if it were otherwise, what would be the neces- 
sity of passing laws about it. All you would have to do would be to 
meet here and at once register that construction granting, ipso facto, 
all rights there and then, until the day of judgment, and you would 
never need to legislate again. 

Now, if you please, Mr. Chairman, a good deal has been said here 
about the composer. You know that no composer took part in the 
conference. A good deal is said by the music publishers about the 
rights and wrongs of the composer, and a good deal is also said about 
what you ought to do for them in the way of a royalty. Perhaps a 
good deal of light will be thrown on that subject by what is stated 
by a large music publishing house, a member of the Music Publishers' 
Association, and one of the signatories to the ^olian contract. I 
want you to hear what thev have to say about composers generally. 
You have heard what Mr. Williams had to say for the song writers 
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he represents. I will give you the name of the writer afterwards, as 
my friends might be nervous if I gave them the name now. He says : 

I thoroughly agree with the song writer in this matter, for, as a matter of 
fact the general, popular song writer of to-day knows absolutely nothing of 
theory or harmony nor the practice of it. He can only whistle or "fake'* a 
melody which some musician or arranger will '* put down " for him and arran'ge 
for the piano. 

The popular song writer of to-day, as soon as he gets an idea, immediately 
goes to his publisher to have it arranged^ and if he is reminded at the time of 
its being arranged that it sounds like such and such a song, he will endeavor to 
the best of his ability to prove to you that you are wrong in your contention, 
and, rather than lose his friendship (for, as a general rule, he is a valuable 
proposition on account of his ** reputation,** and is much sought after by all 
reputable publishers), he is placated. 

pubusher's rewrite melodt. 

In forty-nine cases out of fifty the publisher generally has the entire melody 
rewritten by one of the arrangers, and when it is played over for the ** com- 
poser" or ** author" they immediately suffer with an enlargement of the 
cranium, forgetting entirely that there is hardly a sequence of the notes as he 
originally conceived It, and that the entire melody has been rearranged, notes 
cut out, and others substituted. Nevertheless he gets all the royalties and credit 
for it, while the man who actually did the entire work gets from |1 to $2.50 for 
his labor. It generally depends upon the ability of the arranger as to what 
he will receive for arranging a pianoforte copy for publication. 

The ** game ** of writing popular songs is not what it used to be six or seven 
years ago ; if a song became popular, it would make a fortune for .the writer. 

NOT MUCH PBOPrr IN BONO WRITING. 

Nowadays the royalties are so cut by the -publishers that even though a song 
is what is termed a " hit," the author gets very little out of it unless it should 
sell to the remarkable figures of, say, 500,000. If a song sells anywhere near 
60,000 copies the publisher tries to proclaim to the world that he has the lar- 
gest hit which has ever been on the market. The author gets from 1 to 3 cents 
per copy; if he is unknown he sometimes gets 1 cent per copy. The "well- 
known " song writer gets about 3 cents per copy. He generally writes from 
1 to 50 songs before he " strikes " a " seller." 

As a rule popular songs are written by more than one person ; the lyric is 
written by one person and the music by another, although there are exceptions 
to this rule. The royalties are generally divided between the author and 
composer, so it is easy to figure the " tremendous, fortunes " the song writers 
of to-day are making. « 

In many instances the words and music are bought outright by the publisher, 
the general price for this being from $5 to $50, all depending upon who the 
author and composer are. 

If the 8i»ce would permit I could safely mention over 100 songs that have 
all in a measure recently been successful and have " made money " for the 
publisher, but the author and composer received, figuratively speaking, nothing. 

THE IMITATIVE HABIT. 

The imitative habit of some song writers and publishers of following a hit 
with a cheap imitation of same Is criminal in its Inception and is generally 
gotten out f(»r the puriK>se of bewildering the public. In a measure it has a 
tendency of (lestroylng the value of the original song, which has become a hit. 

These vanir)lres haven't the genius nor thought to conceive an original Idea, 
and generally feed upon the brains of others. 

This appears in the Music Trades of February 1. 1908, and is 
written by Nat D. Mann, of Chicago, the manager or the Witmark 
CJompany. 

Representative Barchfeld. You would not put Victor Herbert in 
a class like that? 
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Mr. O'CoNNELL. I put Victor Herbert in that class — Grod forbid! 

Representative Barchfeld. You would not put De Koven in that 
class! 

Mr. O'CoNNELL. Do not ask me where I would put De Koven, or 
I will answer vou. 

Now, Mr. Chairman and gentlemen, although this is a matter 
which affects you gentlemen more than it affects us, still I want to 
put the matter before you and before the public regarding this cam- 
paign of misrepresentation which has been carried on by the other 
side at the instigation of our friends on the other side. I will say 
that the theatrical people who come here have disavowed to me that 
they had any connection with it, while the so-called " Friars " have 
been back ox it all. 

The Friars is an association of what we commonly call " pres.s 
agents," but they prefer to call themselves " publicity promoters." 
Some of their achievements are told in the columns of the daily 
papers around the city, about how a celebrated actress takes a milk 
bath every morning. If they would stick to their own line they 
perhaps would not do very much harm, but when they send circu- 
lars containing misrepresentations to members of Congress ever}^- 
where, in a matter in which they have no direct pecuniary interest 
except as they are paid for their work, then it becomes of interest 
to know the ^acts in regard to the matter, and I will put into the 
record some of the things which show the connection of these gentle- 
men with this campaign. 

In the first place, you may. not know it, but they sent out broad- 
cast through the country, to evei'y man they sent the formal circular 
to, a list of the members of the House and Senate of the Sixtieth 
Congress, and told them who to strike and where to strike. They 
also sent out a long form of letter, which I offer in evidence, and 
down at the bottom, in red ink, is this : 

Kindly use this matter and write a similar letter, in your own style, to the 
members of Congress in your State. If you are not an author or composer, 
write as a sympathizer to the cause. Do it now. 

The gentleman who started this campaign is a man called Friar 
Abbott, assisted by Wells Hawks.- I have here a letter addreased 
"To my brothers of the Friars," signed by Wells Hawks, which 
was sent broadcast through the country, asking for kindlv coopera- 
tion with Mr. Victor Herbert as an honorary Friar, and also a letter 
signed bv Mr. Victor Herbert as president of the Authors and Com- 
posers' Copyright League, in which he states that further informa- 
tion, details, and copy matter will be furnished upon application to 
Mr. Reginald De Koven at 734 Knickerbocker Building, Broadway, 
New York. 

I now offer these letters in evidence. 

(The letters referred to are, by direction of the committee, in- 
serted in the record, and are as follows:) 

[Postal card — The space below is for the address only.] 

To Reginald DeKoven, Esq., 

Hon. Secretary Authors and Composers' Copyright League of America, 
734 Knickerbocker Theater Building, New York. 
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[Reverse side.] 

Date , 190—. 

To Reginald DeKoven, £3sq.. 

Honorable Secretary A, and C. C. L. of A. 

In reeponse to your inquiries : 

We have no contract witb the iEolian Company, or any other, for the exclu- 
sive right to our publications for mechanical instruments. 

In case you have a contract, please state here with whom and for what ** 
duration. 

Our catalogue consists of approximately numbers. We have about< 

authors and composers on our staff. 



(Signed) 
(Address) 



Honorable Member of Congress, 

Wa8hington, D, C. 

Dear Sir: I beg to call your attention to a matter of the frreatest Imiwrtance 
to me and a matter directly affecting every author, composer, and writer of 
music in the United States, which practically means the welfare and future of 
our American music and melodies. 

I refer particularly to the bill known as the Klttredge copyright bill, S. 2900, 
introduced in the Senate by Senator Klttredge, and specifically to the clause 
E in said bill. 

As one of your constituents and a resident of your State, I beg to trespass 
your time to explain my interest in the bill and the crying necessity for such 
legislation. ^ 

Under the present copyright law, made and passed before phonographs, 
graphophones, talking machines, automatic piano players, etc., were thought 
of or invented, an author or composer is protected in his publishing and dra- 
matic rights, but absolutely no provision is made at protecting him from having 
his works, his creations, the result of his talent and ability, absolutely and liter- 
ally stolen from him without his i)ermi8sion, consent, or even knowledge, and 
without one penny remuneration, by manufacturers of mechanical devices. 

This great wrong the Kittredge bill seeks to correct; and in this righteous 
cause I seek your aid, influence, and assistance. 

As matters now stand, what is the result? I see my compositions — ^as does 
each and every other author and composer in America — stolen bodily by the 
, phonograph trust and piano-player combination, and ground out daily from 
thousands of cylinders, disks, and rolls, without paying me or any of us one 
single, solitary i)enny, and in addition daily reducing the sales of sheet music, 
and therefore constantly reducing royalties on the sales of my publications. 

And I have only to look to you, Mr. '—, and your colleagues, as my repre- 
sentatives in Congress, to assist in protecting me against such robbery, such 
unfairness, and such a terrible disadvantage. 

The phonograph trust and piano players combination have made millions 
upon millions of dollars, selling the product of the brain and genius of Ametican 
composers and authors, without paying them one cent. Why should they not 
pay royalties? Why can they steal our property and take advantage of a 
technicality of the law to protect them? Why should they be protected in sell- 
ing untold thousands of records, at a tremendous profit, without paying one 
single cent to the person who originated and comix>sed the composition and 
whose genius made itossible the melodies which these trusts are vending? Why 
Is this flagrant injustice to American authors and composers permitted to con- 
tinue? This robbery has gone on far enough, and the copyright law must be 
revised to meet present-day necessities. 

In opposition to the Kittredge bill — the square-deal copyright bill — I under- 
stand the lobby of the trust and combination urge two puerile objections. First, 
they say the Kittredge bill aims to assist a new monopoly. This is absolutely ' 
false. The foundation for such a statement is this: 

A few of the music publishers — ^and a very few indeed — made a contract with 
the iEolian Company to grant them certain privileges and rights, covering a 
graduated period of from flve to ten years. And, anyway, why should I. a 
composer, suffer from any contract some publishers may have made some time 
ago, especially when I have not tied up any of my rights to anyone and am free 
to make negotiations if protected by proper legislation. 
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The consideration was that the JEoHan Ck>mpany was at their expense to 
conduct a test case covering the present copyright law to the United States 
Supreme Court and obtain a final decision on long and much-disputed ques- 
tions. This was all several years ago, and the whole agreement will shortly 
terminate by limitation. Does this smack of monopoly? And It is the only 
reason for their false and misleading cry. 

Secondly, the trust lobby urges that they, with their rolls and disks, popu- 
larize the music — to the author's benefit. This is only silly rot and without 
foundation. Did you or did any other man ever hear any tune from any 
mechanical device that was not already popular? Did anybody ever hear music 
from rolls or disks that had not been made popular at the expense, time, and 
work of the author, composer, and publisher? And this Is true in 99 per cent 
of the cases. 

And now, Mr. , I trust you will agree with me In the great need for 

this legislation, and I earnestly urge that you use your best efforts in the 
Interest of American composers and the writers of our American songs and 
melodies. 

Please be good enough to let me hear from you, with your views in the 
premises. 

With anxious hopes that you will support the authors and composers* bill 
introduced by Senator Kittredge, and assurance of respect and regard, l>e- 
Ileve me. 

Very truly, yours, 

[In red ink.] 

Kindly use this matter and write a similar letter in your own style to the 
Members of Congress in your State. 

If you are not an author or composer, write as a sympathizer to the cause. 
Do it now. 



[The Globe and Advertiser, New York, December 18, 1907.] 

JUSTICE TO THE C0MF08EB — KITTBEDOE INTRODUCES NEW COPYBIGHT BILL — WOULD 
GIVE TO C0MF08EBS ALL BIGHTS TO THEIB COMPOSITIONS. 

Washington, December 18. 

Senator Kittredge, who was chairman of the Committee on Patents during the 
last Congress, and who continues his membership on that committee, has Intro- 
duced a bill on copyrights which differs in a material way from that Introduced 
by Senator Smoot, the present chairman of the committee. 

Mr. Klttredge's bill gives to composers all rights over their compositions, so 
that owners of mechanical music machines and devices may not make use of 
any copyright composition without securing the consent of the composer. This 
provision does not exist in Senator Smoot's bill, under which such productions of 
compositions are not subject to the copyright law. 

ALL THE O0MPOSEB8 WANT IS A SQUARE DEAL — KILL THE UNAMEBICAN CUBBIEB 
COPTBIGHT BILL AND PBOTECT OUB BIGHTS. 

Not since the days of the American Revolution has there been a measure so 
un-American, so unfair as the present copyright law as regards the relation of 
sound-reproducing Instruments and composers. 

As the law now stands, and as the bill which Congressman Currier, of New 
Hampshire, for some unaccountable reason is trying to force through, the 
manufacturers of phonographic records and perforated rolls can reproduce to 
any amount the musical composition of a composer without paying him a single 
cent for the product of his brains. 

This is doubly harmful to the men who give birth to the music of our coun- 
try, for, aside from the fact of their not getting i>aid for the product of their 
brain, the reckless manufacturing of " canned music *'— as John Philip Soiisa so 
aptly terms It — kills the sale of sheet music from which the comiwser derives 
his sole revenue, as the music publishers pay royalties on every shet>t of music 
they sell, ' 

Not only do they pay these royalties, but they spend thousands of dollars in 
advertising and otherwise popularizing the musical composition. As soon as 
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they have gotten it before the public, and the sales are commencing to reach 
the stage where they are getting some of their investment bacic, and the com- 
poser is beginning to realize a little on the work of his brain, the ** Tallying 
Machhie Trust ** steps In, and with all the greed of a hungry wolf seizes upon 
the composition and turns out countless records and perforated rolls, thereby 
killing the sales, for It is a proven fact that as soon as the penny talking 
machines reproduce a musical composition it is dead as far as the public is con- 
cerned. 

The *' Talking Machine Trust " claim that they do a great deal to make a 
song popular, but it remains for them to point out a single case where they have 
made a record of a musical composition before it has been popularized by the 
music publisher. 

Another thing this " poor, persecuted trust " claims is that they can not afford 
to pay the ^ or 3 cents royalty on each record and roll without causing the 
" common people ** to suffer. Yet they are enabled to pay the grand-opera sing- 
ers from 50 cents to $1 royalty on every record they sell reproducing their 
voice, for which they are charging good and plenty to the " common people," 
not caring whether the "common people" like it or not. Suffice to say, the 
'* common people " have bought thousands of these $3 and $5 records, and have 
paid the monopoly tariff on them without a murmur (it would have done them 
no good to murmur). 

Not only does this law affect the prominent composer, but it hurts the un- 
known as well. One can never tell in the profession of song writing when 
the goddess of fame Is going to knock at the door ; beside this fact, the music 
publishing business is suffering to such an extent at present that the firms thus 
engaged are cutting down the number of publications and are limiting their 
business to the better known composers, thus assuring themselves of some 
chance to get a return for their Investment With a correction of the copy- 
right bill, such as Senator Klttredge proposes, conditions will be changed and 
the profession of musical composition will take a new life. 

Should the Currier bill triumph, the musical art and all other musical indus- 
tries in this country will languish, as the authors and composers, not receiving 
any royalties on records, and their royalties on sheet music decreasing from 
year to year, will have no Incentive to write or compose. All the composers ask 
is a square deal. 

The Authors and Composebs' 
copybight i^ague of america. 



[Authors and Composers' Copyright League of America — Victor Herbert, president; John 
Philip Bousa, treasurer; Reginald De Koven, honorable secretary.] 

734 Knickebbockeb Theater Building, 

New York. 

Dear Sir : No doubt you are familiar with the fact that there is pending in 
Washington a copyright bill— the Klttredge bill, S. 2900 — favoring the payment 
of royalties to the author and composer on mechanical instrument records. 

This bin is being strongly opposed by the mechanical instrument trust, who, 
because they have not been paying royalties in the past through a discrepancy 
in the present copyright law, do not want to do so in the future. To this end, 
they have trumped up a number of false charges, which, however, will be 
readily and successfully explained away before the Joint patent committee In 
Washington in the near future. 

One of their meanest cries is that of "monopoly," they claiming that the 
music publishers have signed exclusive contracts with the ^^^Eollan Company of 
New York, and that, in the event of the passage of the Klttredge copyright bill, 
the said JEollan Company would have a monopoly, to the exclusion of other 
perforated roll manufacturers. 

As a matter of fact, the contracts that certain publishers have made with the 
JEolian Company are not contingent upon the passage or defeat of any copy- 
right bill, but rather upon the litigation that is now pending in the Supreme 
Court of the United States, and which Is liable to be lost, thus abrogating and 
nullifying all such contracts. 

On the other hand, if the Klttredge bill is passed, every author and composer, 
Including the many, many thousands not tied by exclusive contracts to any pub- 
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liaher or publishers (tbere are hardly twenty-five in all so signed) will be 
justly benefited. 

We need your assistance in this connection, so that we can prove to those men 
sitting in Washington that there can be no monopoly on brains* and that the 
smallest minority possible have signed contracts with the iEolian Company, 
which they did in the best of faith. 

We want to prove that there are as many, and more, good and profitable cata> 
logues free and in the open market as there are signed. 

We want to prove that there is an overwhelming majority of authors and 
composers not exclusively tied to anyone. 

We want to prove that more publications are represented in the combined 
catalogues of those publishers not signed with the ^olian Company than those 
that are signed. • 

Will you kindly help us by immediately filling out the inclosed ^ost card and 
returning the sanle to the address given? .It will mean much to a great many, 
and can not legitimately hurt anyona 

We might say for your information, that some of the largest houses, such as 
the John Church Company, Breitkopf ft Hartel, M. Witmark ft Sons, Chappel 
ft Co., Boosey & Co., as well as the younger houses, from which are emanating 
so many of the present-day popular successes, among them the Gus Edwards 
Music Publishing Company, Helf ft Hager, and York Publishing Company, are 
not tied by contract or otherwise to any talking-machine house. 

Thanking you in advance for your hearty cooperation in this most worthy 
and Just cause, and awaiting your prompt reply, I am. 
Very truly, yours, 

VicTOB Herbkbt, 
President Authors and Composers* Copyright League of America, 

P. S. — We Inclose you a little pamphlet entitled "Copyright legislation — ^an 
answer to the argument of the manufacturers of phonographs and other mechan- 
ical reproduction devices," by Harry D. Kerr, which fully explains away the 
false monopoly charges of the mechanical-Instrument trust. We hope you will 
read it carefully. W^e want to enlist your sympathy and cooperation. 



[The FrlarB — Rooms 1120-1121 Knickerbocker Theater Building, 1402 Broadway^-— 
General attorney and counsel, Abraham L. Jacobs, 30 Broadway, New York. — vThe 
abbot, Wells Hawks; tbe dean, Charles Emerson Cook; corresponding secretary. 
Philip Mindll ; recording secretary. Clinton W. Moffatt ; treasurer, John W. Rumsey. — 
Oovernors, Harry G. Bommers, Frank C. Payne, George W. Sammls, W. G. Smyth, 
Bruce Edwards, W. M. Hull, Marcus B. Mayer, A. Tozen Worm, Wallace Munro, 
WlUard D. Cozey.] 

New York, January 2, 1908. 
To my brothers of the Friars: 

As your Friar abbot, my attention has been called to a matter which, to me, 
seems of the greatest importance, and which I deem it my duty to present to 
each and every Friar, believing that he will realize its importance. 

I refer to the matter of the copyright legislation now offered and being agi- 
tated in both Houses of Congress. ^Vs the law now exists, the author and com- 
.lK)ser of our American songs and melodies are protected in their dramatic and 
publishing rights, but no provision is made to protect them against the gigantic 
trust of the phonograph, grama phone, and automatic piano player, the law, of 
course, having been enacted before these Inventions were heard of, with the 
result that these combinations have been seizing and helping themselves to the 
creations of the genius and ability of American composers and writers without 
paying them any royalty whatever or without so much as asking permission. 

I have been shown by our brothers and friends who are being seriously 
affected by this lack of legal protection that the future of their profession, and 
almost the future of American music, is at stake. As the sale of disks, cylin- 
ders, and rolls increases, so decreases the sale of sheet music, with a consequent 
decrease in royalties; and royalties being the incentive to write, as the incen- 
tive grows less so will the merit and quality of the music depreciate. 

To right this terrible wrong and to secure honest protection where honest 
protection is due, the Kittredge copyright bill' (S. 2900) has been introduced, 
and has for its object the specific clause of protecting American authors and 
composers against the cruel piracy of the manufacturers of mechanical musi- 
cal instruments. 
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It is In support of this bill (the Klttredge bill, S. 2900) that I urgently ask 
yonr support and cooperation, in the interest of ourselves, our brothers, and 
our friends, with the request that you write to all your Members of Congress, 
urging them to rally to the support of the Klttredge bill and to do all they 
can to secure the defeat of what is known as the Currier bill, a bill yrhich 
has been Introduced specifically denying authors and composers from all pro- 
tection of the copyright law in so far as mechanical instruments are concerned, 
and which bill has, of course, the undivided support of the mechanical instru- 
ment trust and combination. 

The Authors and Composers* Copyright I^eague of America, which counts 
many Friars among its members, will be glad to furnish full particulars, lit- 
erature, and matter for newspaper items to all who apply to their honorary 
secretary, Mr. Reginald De Koven, 734 Knickerbocker Theater Building, 1402 
Broadway, New York. 

Fraternally, yours. Wells Hawks. 

Please sign and have filled by brother Friars aud frieuds inclosed page from 
our big petition and return immediately to me. 



[Authors and ComEKHierH' Copyright League of America — Victor Herbert, president; John 
Philip Bousa, treasurer ; Reginald De Koven, honorary secretary.] 

734 KiviCKKBaoGKEB Theater Building, yew York. 
Bbotheb F1tiA88 : Through the kindness of the Friar Abbot, we are enabled 
to secure your valuable cooperation in this righteous fight for the passage of a 
bill that will secure to the authors and composers of our American melodies the 
rights to which they are justly entitled. 

We take the liberty of asking that each of you take this matter up with your 
uewspai)er friends and theatrical acquaintances, and endeavor to secure the 
publicity and space that this meritorious campaign deserves. 

We understand that at a recent meeting of the Friars it was oflJclally decided 
to espouse this worthy cause, and to render all assistance within the power of 
the members of this organisation. And a committee was also appointed to take 
the matter in charge. 

We will cheerfully furnish further information, details, and copy matter upon 
application to our secretary. Mr. Reginald De Koven, 734 Knickerbocker Build- 
ing, Thirty-eighth street and Broadway, New York. 
Fraternally, yours, 

ViCTOB Hebbebt, 
President Authors and Composers* Copyright League of America, 



Mr. O'CoNNELL. It is but fair to say that Mr. Johnson, representing 
the dramatic producers and manufacturei's, disavows all this. 

Representative Leoare. I would like to put in evidence here one of 
those letters from a publishing house refusing a manuscript, showing 
that in all likelihood this same manuscript will be accepted if they 
can reach their Congressmen and pass the Barchfeld and Kittredge 
bill. 

(The letter referred to is, by the direction of the committee, 
inserted in the record and is as follows:) 

[Joseph W. Stern & Co., music publishers — Importers and manufacturers of musical 
instruments and merchandise.] 

Noe. 102-104 West Thibty-eiqhth Stbeet, 

yew York, February 5, 1908. 
Deab Sib : We regret to say that we can not consider the inclosed manuscript 
at the present time, for the reason that we are putting out very few songs now 
on account of the condition of the copyright law regarding phonographs, self- 
playing pianos, etc. 
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You know that the phonograph companies make thousands of records of -the 
best pieces without considering the composer or the publisher. In other words, 
they practically use the successes without asking permission and without. pay- 
ing anything for the same. 

This is a great injustice, and as soon as it is remedied the publisher will feel 
a great deal more like accepting new manuscripts. There is now a new copy- 
right law in Congress which will make the phonograph companies and the 
makers of mechanical instruments pay a small royalty for the use of the same. 

Every writer and composer should do their utmost to see that this law is 
passed, as it will benefit every composer in the country. If yon will take the 
trouble to write to your Ck>ngressman explaining the matter and tell him that 
the condition of the music publishing business is such that you can not get 
your manuscript accepted simply on account of the present copyright law, we 
are sure that your Congressman will see the justice of the thing and will sup- 
l)ort the new bill. 

Very truly, yours, Jos. W. Stebiv & Ca 

Eepresentative Currier. The little composers all over the country 
have Deen sandbagged by the sending of tnose letters. 

Mr. O'CoNNELL. A great deal has oeen said by Mr. Burkan to the 
effect that the ^olian contracts have been abrogated by the decision 
in the White-Smith suit. That is interesting in view of the fact 
that the ^Eolian representative refuses to abide by that statement. 
The peculiar thing is that in making their contracts with all of the 
publishers they made two contracts. The contracts come in sets of 
two. The White-Smith decision does absolutelv abrogate con- 
tract No. 2, which Mr. Burkan read to you. They Both bear date on 
the same days, and that decision leaves contract No. 1 absolutely 
intact. In the preamble under a whereas there is a reference to copy- 
rights for musical compositions. It refers to copyrighted musical 
compositions of which the publisher is the proprietor and those other 
musical compositions which may hereafter be protected by copyrig^hts. 
Then further down in the clause is a provision that the publisher 
transfers to the ^Eolian Company — 

the exclusive right for all perforated music sheets of the kinds aforesaid, in and 
to all the copyrighted musical compositions, of which the publisher is the pro- 
prietor, or in the case in which he is the owner of any less rights to the extent 
of said rights, and does heieby covenant and agree with the .lk)lian Ck>mpany 
to give and secure to it the exclusive right in like manner for all perforated 
music sheets of the kinds aforesaid in and to all of those other musical compo- 
sitions 'which may hereafter be protected by copyright, and the copyrights or 
rights in which may be acquired by the publisher. 

Does not that mean future copyrights, under whatever law they 
may be issued. 

I will not burden you with going into the question as to what the 
effect of this would be, except as to one thing. By this competition 
in the perforated roll field, the ^olian Companv has had to cut the 
price of its rolls in half. I have a catalogue of tne ^Eolian Company 
in 1901 and I have a late catalogue for 1905. For the purpose of 
comparison I have marked the first two pages of the 1901 catalogue, 
just to show you how the prices have been cut in the 1905 catalogue. 
Every single one of them is cut exactly in half. 

I have here also a little table showing the present prices charged 
by other houses, and you will find that the Connorized Music Com- 
pany are a fraction lower in each instance than the ^olian Com- 
panv. 

If you put this monopoly into their hands, how long will they keep 
the prices at the present figures? If competition has cut prices, 
what will happen if you relieve them of that competition? 
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Bepresentative Leake. Is there not a monopoly put into the hands 
of every publishing house which receives from an author the exclu- 
sive right to publish a book? 

Mr. O'CoNNELL. There is a monopoly as to that particular copy- 
right and that particular book ; but if you find the owners of all the 
copyrights in the United States agreeing that they themselves shall 
hold sdl of those copyrights for their common benefit, the public 
would be in a sorry plight. 

Representative Leake. Is not that possible under the present law , 
relating to books? 

Mr. O'CoNNELL. Anything is possible; but are you going to per- 
mit it? 

Representative Leake. Is it not possible under the law now, and 
under this present bill if you pf^ it? 

Mr! O'CoNNELL. Not if you nave the universal royalty. 

Representative Leake. With respect to books? 

Representative Legare. If one house controlled all the books that 
were published the prices would be apt to go up. 

Mr. O'CoNNELL. They certainly would. 

Representative Leake. Is it not possible for all of the people who 

{)roduce books to get together and agree to have those lx)oks pub- 
ished hv one house, and then could not a monopoly grow up ? 

Mr. O'CoNNELL. That is unquestionably so. 

Representative Leaks. There is no provision in this law against 
that. 

Mr. O'Connell. Not that I know of. 

Representative Currier. There is a provision against that to a 
certain extent in the importation clauses, which, if such a condition 
as you describe should prevail, Congress would be very apt to widen. 

Representative Leake. Congress has allowed the same condition 
to grow up with respect to books. 

Mr. O'Connell. I will answer you in this way in regard to the 
book industry: If a monopoly of that kind on books were possible, 
it would simply affect the books published. There is no other indus- 
try depending upon that book at all. With reference to the player 
piano, the other essential part of it, in order to operate it, is the roll 
which produces the music. The cost of that apparatus to produce 
the music is very small. The roll itself will cost but a dollar and . 
a quarter or a dollar and a half, while the machine will cost a couple 
of hundred dollars; but if you monopolize the rolls, you not only 
monopolize the roll business, but you monopolize the piano-manu- 
facturing industry, in the hands of one concern. 

Suppose I have a store in which I am selling player pianos and 
the monopoly has a store next door. It costs me as ipuch to play 
my player as it costs them and I can only get such rolls as I can 
procure outside of the combination. They will not sell me any, but 
a customer can get all of the rolls he wants, all of the modern pieces, 
from them. A purchaser comes into my store and he finds that I 
can only sell him a few rolls and you can sell them all. Where 
would he buy — certainly not from me. 

The trouble is that through one little feature of the industry they 
seek to control an entire inchistrv in which $70,000,000 of capital are 
invested. In the book trade, when you have monopolized tne book, 
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there is nothing over and above that which you can monopolize; 
but in this case when you monopolize the $1 music roll you are also 
monopolizing the $250 player. 

Bepresentative Leake. The reason books have hot been monopo- 
lized by one publishing house is undoubtedly because new authors 
are coming to the front all the time. 

Mr. 0'G)NNELL. The narrow question is whether the owner of a 
copyrighted book can put a notice in it and sav that it must be sold 
for less than a certain price, and then if somebody buys it and sells 
it for a less price he inrrinces the copyright law. 

Another thing to show how these people seek to monopolize the 
industry is this theory of contributory infringement, which, of 
course, you gentlemen are very well informed about. All of the 
players that the JEolian Company, put out now have a restrictive 
license noted on them which says ^^ our player must only be used for 
music cut by us." Some outsider sells a roll for use in that machine 
and they promptly cut off the outsider, bring him up in court, and 
get an injunction against him for contributory inrringement. If 
they can apply that principle to the player and restrict the player to 
be used only with the ^olian rolls, why can they not put a notice 
on their rolls and say the rolls which we make must not be used 
except on the iEolian players. The circuit court of appeals has 
affirmed that doctrine or contributory infringement. 

Representative Leake. What is the position of your clients now ? 
Are they in favor of the law as it stands, or are they in favor of this 
license? 

Mr. O'CoNNELL. We have never looked for legislation, but if you 
must legislate, we will take the universal royalty as a general scheme, 
under proper safeguards, of course. 

Now, with regard to what the composers usually get from the pub- 
lishers, when they have a royalty agreement. In the record of the 
White-Smith suit a composer testified who had apparently gotten out 
a great many publications, and he testified that his first great success, 
which was published on a royalty twenty-eight years ago and which is 
still selling to-day, netted him $11 ; that his great song, " Who will 
buy my roses red ? " which sold to the amount of 100,000 copies, 
netted him $83; that his great composition, "World's Exposition 
March," netted him $5; that the " Cadet Two-step," of which 50,000 
copies were sold, netted him $4, and so on ad infinitum ; and that out 
of 1,500 compositions he had probably earned $5,000. 

Eepresentative Currier. Mr. Sousa testified here that he sold one of 
the most popular compositions he ever wrote for $35. 

Mr. OCoNNELL. A question was asked by Mr. Currier of Mr. 
Klein, whether he thought the State courts would give him ample 
relief. The common law gives very stringent relief^ by way of m- 
jimction, in cases of unfair competition. 

I do not think it is nece&sary for me to call the attention of the 
committee to the condition of the copyright laws in England, Bel- 
gium, Switzerland, France, and Italy. ^ As a matter of fact, the Su- 
preme Court itself points out very clearly what the result of the last 
Berne convention in 1886 was, and how the companies signatory to 
that agreement were bound by it. You know what tlie law in Eng- 
land is to*day and what the law in Germany is. 
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Representative Currier. Has any country on earth ever passed an 
act to prevent the reproduction of music bv means of a phonograph, 
or is there a country on earth that has legislated on tixe subject, which 
has not provided that that shall not be an infringement? 

Mr. CrCoNNBLL. There is no such country, sir. There have been 
countries — in Germany, for example — ^where they did attempt to leg- 
islate on the subject. 

Representative Currier. I am speaking about phonographs. 

Mr. O'CoNNELL. No, sir. 

Representative Leake. What about mechanical musical devices? 

Mr. O'CoNKELL. They all come in under the same /category. If 
you get a music box, the principle is the same. 

I want to refer you now to the Piano and Organ Purchaser's Guide, 
to show the component parts of the jSolian (>>mpany, and vou will 
understand in •a moment why I do this. It is the guide for 1908, 
and contains a statement showing what companies the .^lolian Com- 
pany controls and what it manufactures. 

^olian Compan]/.— Incorporated. Capital, $600,000 ; snrplns, over $2,000,000. 
H. B. Tremalne, president; G. M. Tremalne, vice-president; B. S. Votey, secre- 
tary; William B. Wheelock, treasurer; H. M. Wilcox, assistant treasurer. 
Directors : H. B. Tremalne, C M. Tremalne, B. S. Votey, B. R. Perkins, F. O. 
Bourne, H. M. Wllcoz, G. W. Curtis, Robert Maxwell. William B. Wheelock. 
This concern Is controlled by the .^Solian, Weber Piano and Pianola Company, 
which has a capital of $10,000,000 and is a concern of international standing 
and reputation. (Refer to it in piano department) Factories at .Sk>liaii, 
N. J.; Meriden, Conn., and Worcester, Mass. Retail warerooms» Fifth avenue^ 
near Thirty-fourth street. New York, where they have recently erected, a mag- 
nificent home, which is universally acknowledged to be the most unique, com- 
plete, and artistic establishment of the kind in the world. Manufacture the 
**JBk>lian,'* or self-playing pneumatic reed-organ, which has been indorsed by the 
most prominent musicians* artists* scientists, and the leaders in social and 
business circles both in this country and abroad. The late Queen of Bngland, 
the Pope, and other distinguished personages have purchased these Instruments. 
Their goods are sold by leading and representative dealers all over the United 
States. Also make the "pianola," for which refer under pianos. Financial 
and commercial standing of the company unquestioned. 

^olian, Weber Piano and Pianola Company, — Incorporated with a capital 
of $10,000,000. Three million five hundred thousand dollars preferred stock 
and $0,500,000 common stock. President, H. B. Tremalne; vice-president, 
Atherton Curtis; treasurer, William B. Wheelock; secretary and assistant 
treasurer, B. S. Votey. Directors: Harry V. Tremalne, Atherton Curtis, Wil- 
liam. E. Wheelock, Bdwin S. Votey, Fred O. Bourne, O. Warrington Curtis, 
Robert Maxwell, Charles M. Tremalne, Edwin R. Perkins, H. W. Beebe, John 
W. Hines, James A. Coffin, Oeorge B. Kelly, F. L. Young. General offices, No. 
862 Fifth avenue, New York. Factories: Worcester, Mas&; Meriden, Conn; 
New York City ; iBollan, N. J., and Ootha, Germany. This company was formed 
to own and control the following manufacturing and operating companies : The 
JGolian Company, manufacturers of the leriola, aeolian orchestrelle, the pianola, 
metrostyle pianola, pianola piano, and the aeolian pipe organs; the Weber Piano 
Company, manufacturers of the Weber piano; George Steck ft Company, manu- 
facturers of the Steck piano ; the Wheelock Piano Company, manufacturers of 
the Wheelock piano ; the Stuyvesant Piano Company, the Vocallon Organ Com- 
pany, the Votey Organ Company, the Orchestrelle Company, of Great Britain ; 
the Choralion Company, of Germany and Austria ; the Orchard-Land Company, 
and all the branch houses of these various corporations. The iEollan, Weber 
Piano and Pianola Company was organized in order to secure a more efficient 
and economical management of the large, diversified, and international in- 
terests of the various corporations which compose it. In December, 1904, 
it acquired the ownership of and all rights, title and interest in the old es- 
tablished and distinguished houne of Oeorge Steck & Company, manufacturers 
of the "Steck piano." This company owns and operates a large factory in 
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Gotba, Germany, where the Steck piano is made for the continental market. 
Financial and commercial standing unquestioned. 

JEJriola.— The "iErlola " is a cabinet piano player made by the JEolian CJom- 
pany (to which refer), a popular and reliable player, one of the numerous and 
excellent line of Instruments of this noted house, designed to meet the demand 
for a popular-priced player. Also refer to .ak)lian, Weber Piano and Pianola 
Company. 

Notwithstanding that the provisions of the Beme convention of 
1886 provided that mechanical reproducing devices should not come 
under the domain of the copyright, the German courts, in 1900, de- 
cided that a phonograph record did come under the copyright act. 
The legislati^re at once took up the question and reversed the de- 
cision of the court. They brought in a sweeping law, covering every- 
thing. 

At the last moment a little joker was put in, to the effect that de- 
vices which expressed, if I may use the term, the expression of the 
piece are not free. The ^olian Company has always claimed that 
they produced expression, and that they are the only ones who could 
produce expression. There were no other manufacturers of piano 
plajers in Germany at that time, so there was no opposition to the 
claim, and so that provision was put in the law because it did no 
damage. The result is that if you have a piano player to sell and 
claim for it that you can get expression from it, you have got to go 
to the captain's desk and settle. If you admit that it does not give 
expression, and that it is purely mechanical, you keep your player 
in your show window until it becomes molded. What is the result? 
They come to the captain's desk and settle. 

Now, gentlemen, we have not come here looking for copyright leg- 
islation. We are here to protect our rights. The people 1 represent 
only want a fair field and no favor. They do not cut music. They 
do not make records, but they want an open market to buy it in. 

It will obviate all objections, and everybody will be protected, if 
you adopt the provision for a universal royalty. Thai will satisfy us. 

The Chairman. Mr. Pettit, you have been allotted a half hour. 

STATEMENT OP ME. HOEACE PETTIT, OP PHUADEIPHIA, PA., 
EEPEESENTINO THE YICTOB TALKING MACHINE COMPANY. 

Mr. Chairman and gentlemen of the committee, I appear here on 
behalf of the Victor Talking Machine Company. Mr. Walker, who 
repi-esents the Connorized Music Company, will also speak in behalf 
of the interests of the Victor Company. 

I wish to say a few words, primarily, so that the Victor Company's 
position shall not be misunderstood. At a former meeting of the 
committee the Victor Company did not oppose the then presented 
bill, but I suggested an amendment providing for a copyright of 
individual records, provided this committee believed that such a pro- 
vision, subjecting talking machines to protection under a copyright 
act, was constitutional. 

I want to say to the committee that, since reading and studying 
the Smoot and Currier bills, our position is that we are in favor of 
the bills as they are presented; and I do not know that we have 
any suggestions to make other than those that have already been 
made. 
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The decision of the Supreme Court of the United States in the case 
of White-Smith v. The Apollo Company, recently decided, to my 
mind very strongly indicates that the court does not consider the sub- 
jection or musical instruments to a copyright act to be constitutional. 

The Chairman. Would you object to the royalty proposition? 

Mr. Pettit. I want to say that I am doubtful as to the constitu-. 
tionality of a clause in a copyright bill subjecting talking machines 
to the copyright act. If this committee should, however, see fit under 
the circumstances to incorporate a compulsory license clause and be- 
lieves that such a bill subjecting mechanical instruments to the copy- 
right law is constitutional, then we will fall in line very gracefully. 
If that provision of the law is settled favorably in your minds, we 
will not oppose it. 

I doubt whether a compulsory license clause would be entirely with- 
out question, and yet if the other question should be decided, that 
musical instrument copyrights are properly and constitutionally sub- 
ject to the copyrirfit law, we would raise no question regarding com- 
pulsory license. The Victor Company does not occupy the position 
of a pirate in this proposition. We would like the committee to fully 
understand our position. 

The talking machiqe interests were established, and the Victor 
Company's interests were established, under patent rights granted by 
the Government of the United States, and under those exclusive 
rights granted this company, as other companies, have built up a 
large business and have spent several million dollars in its plant, its 
patents, and in its establishment generally. The copyright proposi- 
tion is a new one which comes up after the Victor Company and some 
of the other companies have established their plants and have acted 
in good faith and put their good money in the enterprise ; and, in fact, 
the Victor Company very carefully inquired into the proposition as to 
whether or not they were invading any legal copyrights or any rights 
of copyright holders under the law. It also went so far as to try to 
register its records in the copyright office here in order to test the 
question of records made by it m order to protect itself in the owner- 
snip of certain particular records, for which it paid to the talent for 
some as much as a thousand dollars a selection, and which I say it 
attempted to register here in the copyright office, but registration 
was refused as not copyrightable matter. 

The Chairman. That was done, however, for this purpose — ^that in 
case this White-Smith suit was decided in favor of the Apollo Com- 
pany you would have the popular pieces in the office of the Librarian 
on which you could immediately secure copyright. 

Mr. Pettit. No, sir; it was not done with that intention. We 
made an attempt several years ago, I think, through Mr. Berliner, 
with one of the disk records, to test the question. Our position, there- 
fore, is entirely one of fairness, and we are not in the position of 
having come into this business to attempt to steal or purloin any 
rirfits of any composer. 

Kepresentative Barchfeld. Would you allow anyone to use your 
patent on the payment of a royalty ? 

Mr. Pettit. No, sir; I do not think that we would. 

Representative Cirrier. If you were an inventor and that was the 
only way you could get your patent, you would? 
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Mr. PEmr. Perhaps. I would like to refer to some of the ques- 
tions analogous to that. 

Senator Br^wndegee. You say you do not want to take anybody's 
composition without paying for it? 

Mr. Pettit. I say we are not here in any position of unfairness. 
After considering the question from all points we proceeded, and this 
attempt of authors to bring us within the copjrright law is one of re- 
cent date. 

Senator Brandegee. But, as a matter of fact, you do not pay 
royalty? 

Mr. PETnr. We pay Caruso, as an illustration, as much as a thou- 
sand dollars, perhaps, to sing for us one selection. 

Senator Brandegee. But you are at liberty at present to transpose 
anybody's music, under the law t 

Mr. Pettit. Exactly. That is the position as we understand the 
law to-day, and the question to-day before this committee is whether 
the law can be changed under the Constitution to make these ma- 
chines subservient to the copyright act. 

Senator Brandegee. But &at is the thing that these other people, 
the composers, call pirating, is it not? 

Mr. PETTrr. Yes; they say that, but we pirate nothing. 

Senator Brandegee. But you say you do not want to do any 
pirating? 

Mr. Petttt. I say we want to do what the committee considers 
right — and wl\at we are legally obliged to do. 

Senator Brandegee. Are you obliged to pay them royalty? 

Mr. Pettit. I was coming to that. The view I wish to express 
to the committee is that I have a grave doubt as to the constitution- 
ality of any such act. Article 1, section 8, of the Constitution of the 
United States provides for two thiifgs. It provides for the protec- 
tion of authors in their writings and for the protection of inventors 
for discoveries. 

Now, I wish to submit to the committee, especially in the light of 
the decision in the case of White-Smith against Apollo Company, 
that it was not the intention of the Constitution to bring mechanical 
instruments within the purview of the copyright act or of an act 
for the protection of authors to prevent the copymg of their writings. 

Turning now for a moment to the decision in the Apollo case, I 
would like briefly to call attention to the indications on the part of 
the Supreme Court of the United States that it does not regard me- 
chanical mechanisms as within the purview or the province of copy- 
right. I think your committee will want to consider this proposition, 
because if it should appear to be unconstitutional you would not want 
to do anything that would be subsequently upset by the Supreme 
Court. 

Representative Currier. You are not referring now to the com- 
pulsory license matter, but to the question whether this is a copyright 
at all? 

Mr. Pettit. Yes; in the first place, the court reverts to the deci- 
sions in three cases where these mechanical instruments, the talking- 
machine records, and the organs and perforated rolls had been before 
the courts. These cases are, Kennedy v. McTammany (83 Fed. Rep., 
584) ; Stem v. Rosey (18 App. D. C, 562), and the English case 
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of Boosey v. Whicht (1 Ch., 836; 80 L. T. R., 561). The Supreme 
Court said that while these decisions are not binding upon the court 
as testimony, they make a bearing which must be considered. The 
courts in those cases evidently construe what a talking-machine record 
and what a perforated roll is. Judge Cole, in the case against Ken- 
nedy, which is cited in the decision, held that a perforated sheet of 
music is a part of a mechanical instrument, and not, therefore, within 
the purview of the idea of copyright. 

The Chaibman. But within the purview of the patent law t 

Mr. Petttt. Yes, and the case of Stem against Rosey, also cited 
in the Apollo case, was to the same effect. That was also a case 
where phonograph records were alleged to infringe the copyright 
law. There me court said the same thing, that they were mechanical 
devices, and did not come within the idea of copyright. So, also, in 
the case of Boosey v, Whight the court said that to play an instru- 
ment with a perforated sheet, which itself is part of a mechanism 
which produces the music, is miite another proposition — ^that it is 
not a sheet -music proposition. In other words, these three decisions 
are to the effect tnat these things are mechanical instruments, and 
that talking-machine records and perforated rolls are pieces of me- 
chanical mechanisms. The talking-machine records, for instance, 
are made with lateral and with vertical grooves, and the stylus which 
operates in the record groove by these undulations is mechanically 
operated up and down or goes back and forth, as the case may be, 
and passes through the entire spiral groove, vibrating up and down 
or back and forth until the selection is completed. The stylus vi- 
brates mechanically by the cam-like action imparted by the record 
groove. The sound record is a piece of mechanical mechanism, as 
IS also the perforated roll in operating the valves of the organ. 

There is, I say, a strong indication on the part of the Supreme 
Court in quoting these decisions referred to that a sound record 
comes within the purview of " inventions " under article 1, section 8, 
of the Constitution, and not under " writings " relating to the pro- 
tection of authors. 

Representative Legare. Give me the book and^age for that. 

Mr. Pettit. They are all cited in the decision of the Supreme 
Court. 

The Chairman. You would not object to having the decision of 
the Supreme Court in the White-Smith v. Apollo case put in the 
record'! 

Mr. PETTrr. Certainly not. I will now offer the decision in that 
case of White-Smith against Apollo Company. 

The decision is as follows : 

Supreme Court of the United States. Nob. 110 and 111. — October term, 1907. 
Wblte-Smlth Music Publishing Company, appellant, v. Apollo Company. On 
appeals from and writs of certiorari to the United States circuit court of 
appeals for the second circuit February 24, 1908. 

Mr. Justice Day delivered the opinion of the court 

These cases may be considered together. They are appeals from the Judg- 
ment of the circuit court of appeals of the second circuit (147 Fed., 226), affirm- 
ing the decree of the circuit court of the United States for the southern dis- 
trict of New York, rendered August 4, 1906 (139 Fed., 427), dismissing the 
bills of the complainant (now appellant) for want of equity. Motions have 
been made to dismiss the appeals, and a petition for writ of certiorari has 
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been filed by appellant. In view of the nature of the cases the writ of certio- 
rari is granted, the record on the appeals to stand as a return to the writs. 
Montana Mining Co. v. St Louis Mining Co. (204 U. S., 204). 

The actions were brought to restrain infringement of the copyrights of two 
certain musical compositions, published in the form of sheet music, entitled, 
respectively, "Little Cotton Dolly" and "Kentucky Babe." The appellee, de- 
fendant below, is engaged in the sale of piano players and player pianos, known 
as the " Apollo," and of perforated rolls of music used in connection therewith. 
The appellant, as assignee of Adam Geibel, the composer, alleged compliance 
with the copyright act, and that a copyright was duly obtained by it on or about 
March 17, 1897. The answer was gmieral in its nature, and upon the testimony 
adduced a decree was rendered, as stated, in favor of the Apollo Company, de- 
fendant below, appellee here. 

The action was brought under the provisions of the copyright act, section 
4952 (3 U. S. Comp. Stat. Sup., 1907, p. 1021), giving to the author, inventor, 
designer or proprietor of any book, map, chart, dramatic or musical composition 
the sole liberty of printing, reprinting, publishing, completing, copying, execut- 
ing, finishing and vending the same. The circuit courts of the United States 
are given jurisdiction under section 4970 (3 IT. S.^Comp. Stat., 3416) to grant 
injunctions according to the course and principles of courts of equity in copy- 
right cases. The appellee is the manufacturer of certain musical instruments 
adapted to be used with perforated rolls. The testimony discloses that certain 
of these rolls, used in connection with such instruments, and being connected 
with the mechanism to which they apply, reproduce in sound the melody recorded 
in the two pieces of music copyrighted by the appellant. 

The manufacture of such instruments and the use of such musical rolls has 
developed rapidly In recent years in this countir and abroad. The record dis- 
closes that in the year 1902 from sev&ity to seventy-five thousand of such Instru- 
ments were in use in the United States, and that from one million to one million 
and a half of such perforated musical rolls, to be more fully described hereafter, 
were made in this country In that year. 

It is evident that the question Involved in the use of such rolls is one of very 
considerable importance, involving large property interests, and closely touching 
the rights of composers and music publishers. The case was argued with force 
and ability, orally and upon elaborate briefs. 

Without entering into a detailed discussion of the mechanical ^construction of 
such instruments and rolls, it is enough to say that they are what has become 
familiar to the public in the form of mechanical attachments to pianos, such as 
the pianola, and the musical rolls consist of perforated sheets, which are passed 
over ducts connected with the operating parts of the mechanism in such manner 
that the same are kept sealed until, by means of perforations in the rolls, air 
pressure is admitted to the ducts which oiierate the pneumatic devices to sound 
the notes. This is done with the aid of an operator, upon whose skill and ex- 
perience the success of the rendition largely depends. As the roll Is drawn over 
the tracker board the notes are sounded as the perforations admit the atmos- 
pheric pressure, the perforations having been so arranged that the effect is to 
produce the melody or tune for which the roll has been cut. 

Speaking In a general way, it may be said that these rolls are made In three 
ways. First. With the score or staff notation before him the arranger, with 
the aid of a rule or guide and a graduated schedule, marks the position and size 
of the perforations on a sheet of paper to correspond to the order of notes in 
the comiK)sltlon. The marked sheet is then passed into the hands of an operator 
who cuts the apertures, by hand, in the paper. This perforated sheet Is in- 
spected and corrected, and when corrected is called " the original." This origi- 
nal is used as a stencil and by passing ink rollers over It a pattern is prepared. 
The stenciled perforations are then cut, producing the master or templet. The 
master is placed in the perforating machine and repn^uctlons thereof obtained, 
which are the perforated rolls In question. Expression marks are separately 
copied on the perforated music sheets by means of rubber stamps. Second. A 
perforated music roll made by another manufacturer may be used from which 
to make a new record. Third. By playing upon a piano to which is attached 
an automatic recording device producing a perforated matrix from which a 
perforated music roll may be produced. 

It is evident, therefore, that persons skilled In the art can take such pieces of 
sheet music In staff notation, and by means of the proper Instruments make 
drawings indicating the perforations, which are afterwards outlined and cut 



REVISION OF COPTBIGHT LAWS* 269 

upon the rolls in such wise as to reproduce, with the aid of the other mechanism, 
the music which is recorded in the copyrighted sheets. • 

The learned counsel for the parties to this action advance opposing theories 
as to the nature and extent of the copyright given by statutory laws enacted 
by Congress for the protection of copyright, and a determination of which is 
the true one will go far to decide the rights of the parties in this case. On 
behalf of the appellant it is insisted that it is the intention of the copyright 
act to protect the intellectual conception which has resulted in the compilation 
of notes which, when properly played, produces the melody which is the real 
invention of the composer. It is insisted that this is the thing which Congress 
intended to protect, and tliat the protection covers all means of expression of 
the order of notes which produce the air or melody which the composer lias 
invented. 

Music, it is argued, is intended for the ear as writing is for the eye, and 
that it is the intention of the copyright act to prevent the multiplication of 
every means of reproducing the music of the composer to the ear. 

On the other hand, it is contended that while it is true that copyright stat- 
utes are intended to reward mental creations or conceptions, that the extent of 
this protection is a matter of statutory law, and that it has been extended only 
to the tangible results of mental conception, and that only the tangible thing is 
dealt with by the law, and its multiplication or r^roduction is all that is pro- 
tected by the statute. 

Before considering the construction of the statute as an independent ques- 
tion, the appellee invokes the doctrine of stare decisis in its favor, and it is its 
contention that in all the cases in which this question has been up for Judicial 
consideration it has been held that such mechanical producers of musical tones 
as are involved in this case have not been considered to be within the protec- 
tion of the copyright act ; and that, if within the power of Congress to extend 
protection to such subjects, the uniform holdings have been that it is not in- 
tended to include them in the statutory protection given. While it may be that 
the decisions have not been of that binding character that would enable the 
appellee to claim the protection of the doctrine of stare decisis to the extent 
of precluding further consideration of the question, it must be admitted that the 
decisions so far as brought to our attention in the full discussion had at the 
bar and upon the briefs have been uniformly to the effect that these perforated 
rolls operated in connection with mechanical devices for the production of music 
are not within the copyright act It was so held In Kennedy i;. McTammany 
(33 Fed*, 584). The decision was written by Judge Colt in the first circuit; 
the case was subsequently brought to this court, where it was dismissed for 
failure to print the record. (145 U. 8., 643.) In t;hat case the learned Judge 
said: 

" I cannot convince myself that these perforated sheets of paper are copies of 
sheet music within the meaning of the copyright law. They are not made to be 
addressed to the ^e as sheet music, but they form a part of a machine. They 
are not designed to be used for such purposes as sheet music, nor do they in any 
sense occupy the same field as sheet music. They are a mechanical invention 
made for the sole purpose of performing tunes mechanically upon a musical 
instrument." 

Again the matter was given careful consideration in the court of appeals of 
the District of Columbia in an opinion by Justice Shepard, (Stem v, Rosey, 17 
App. D. C, 562,) in wlilch that learned Justice, speaking for the court, said: 

** We cannot regard the reproduction, through the agency of a phonograph, of 
the sounds of musical instruments playing the music composed and published 
by the complainants, as the copy or publication of the same within the meaning 
of the act. The ordinary signification of the words * copying,' * publishing,' etc., 
cannot be stretched to include it. 

" It is not pretended that the marking upon waxed cylinders can be made 
out by the eye or that they can be utilized in any other way than as parts of 
the mechanism of the phonograph. 

** Ck>nveying no meaning, then, to the ^e of even an expert musician and 
wholly incapable of use save in and as a part of a machine specially adapted to 
make them give up the records which they contain, these prepat'ed waxed 
cylinders can neither substitute the copyrighted sheets of music nor serve any 
purpose which is within their scope. In these respects there would seem to bd 
no substantial difference between them and the metal cylinder of the old and 
familiar music box, and this, though in use at and before the passage of the 
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copyright act, has not been regarded as Infrhiging upon the copyrights of 
authors and publishers." 

The question came before the English couris in Boosey r. Whight (1899, 
1 Ch. 836; 80 L. T. R., 561.) and it was there held that these perforated rolls 
did not infringe the English copyright act protecting sheets of music. Upon ap- 
peal, Lindley, master of the rolls, used this pertinent language (1900, 1 Gh. 122; 
81 L. T. R., 265) : 

" The plaintiffs are entitled to copyright in three sheets of music What does 
this mean? It means that they have the exclusive right of printing or other- 
wise multiplying copies of those sheets of music, i, e„ of the bars, notes, and 
other printed words and signs on these sheets. But the plaintiffs have no ex- 
clusive right to the production of the sounds indicated by or on those sheets of 
music ; nor to the performance in private of the music indicated by such sheets ; 
nor to any mechanism for the production of such sounds of music. 

" The plaintiff's rights are not infringed except by an unauthorized copy of 
their sheets of music. We need not trouble ourselves about authority; no 
question turning on the meaning of that expression has to be considered in this 
case. The only question we have to consider Is whether the defendants have 
copied the plaintiff's sheets of music. 

'* The defendants have taken those sheets of music and have prepared from 
them sheets of paper with perforations in them, and these perforated sheets, 
when put into and used with properly constructed machines or instruments, 
will produce or enable the machines or instruments to produce the music indi- 
cated on the plaintiff's sheeta In this sense the defendant's perforated rolls 
have been copies from the plaintiff's sheets. 

" But is this the kind of copying which is prohibited by the copyright act ; or 
rather is the perforated sheet made as above mentioned a copy of the sheet 
of music from which it is made? Is it a copy at all? Is it a copy within the 
meaning of the copyright act? A sheet of music is treated in the copyright act 
as If it were a book or sheet of letter press. Any mode of copjrlng such a thing, 
whether by printing, writing, photography, or by some other method not yet 
invented, would no doubt be copying. So, perhaps, might a perforated sheet 
of paper to be sung or played from in the same way as sheets of music are sung 
or played from. But to play an instrument from a sheet of music which ap- 
I)ears to the eye is one thing; to play an instrument with a perforated sheet 
which itself forms part of tbe mechanism which produces the music is quite 
another thing." 

Since these cases were decided 0)ngress has reiieatedly had occasion to 
amend the copyright law. The English cases, the decision of the district court 
of appeals, and Judge Ck>lt's decision must have been well known to tlie Mem- 
bers of Ck)ngress ; and although the manufacture of mechanical musical instru- 
ments had not grown to the proportions which they have since attained they 
were well known, and the omission of Congress to specifically legislate concern- 
ing them might well be taken to be an acquiescence in the judicial construction 
given to the copyright laws. 

This country was not a party to the Berne convention of 1886, concerning 
international copyright, in which It was specifically provided : 

** It is understood that the manufacture and sale of instruments serving to 
reproduce mechanically the airs of music borrowed from the private domain 
are not considered as constituting musical infringement." 

But the proceedings of this convention were doubtless well known to Congress. 
After the Berne convention the act of March 8, 1891, was passed. Section 13 
of that act provides (3 U. S. Comp. Stat, 3417) : 

" Sec. 13. That this act shall only apply to a cltlsea or subject of a foreign 
state or nation when such foreign state or nation permits to citisens of the 
United States of America the benefits of copyright on substantially the same 
basis as to its own citizens; and when such foreign state or nation is a party 
to an international agreement which provides for reciprocity in the granting 
of copyright, by the terms of which agreement the United States of America 
may, at its pleasure, become a party to such agreement The existence of 
either of the conditions aforesaid shall be determined by the President of the 
TTnited States by proclamation made from time to time as the purposes of this 
act may require." 

By proclamation of the President July 1, 1891, the benefit of the act was given 
to the citizens of Belgium, France, British possessions, and Sweden {He Switzer- 
land!, which countries permitted the citizens of the United States to have the 
benefit of copyright on the same basis as the citizens of those countries. On 
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April 15, 18d2, the German Bmplre was Included. On October 81, 1802, a simi- 
lar proclamation was made to Italy. Tbese countries were all parties to the 
Berne convention. 

It conld not have been the intention of Congress to give to foreign citizens 
and composers advantages in our country which according to that convention 
were to be denied to our citisens abroad. 

In the last analysis this case turns upon the construction of a statute, for 
it is perfectly well settled that the protection given to copyrights in this coun- 
try is wholly statutory. (Wheaton t\ Peters, 8 Pet, 681; Banks v, Manchester, 
128 IT. S., 244, 263; Thompson v. Hubbard, 181 U. S., 128, 161; American To- 
bacco Ck)mpany v, Werckmeister, 207 U. S., 284.) 

Musical compositions have been the subject of copyright protection since the 
statute of February 3, 1831, (4 Stat., 436,) and laws have been passed including 
them since that time. When we turn to the consideration of the act it seems 
evident tliat Congress has dealt with the tangible thing, a copy of which is 
required to be filed with the Librarian of Congress, and wherever the words are 
used (copy or copies) they seem to refer to the term in its ordinary sense of 
indicating reproduction or duplication of the original. Section 4066 (3 tJ. S. 
Com p. Stat., 3407) provides that two copies of a book, map^ chart or n^usical 
composition, etc., sliall be delivered at the office of the Librarian of Congress. 
I<k*otice of copyright must be inserted in the several copies of every edition 
published, if a book, or if a musical composition, etc, upon some visible por- 
tion thereof. (Section 4962, Copyright Act, 3 U. S. Ck)mp. Stat., 3411.) Section 
4966 (3 U. S. Comp. Stat., 3414) provides in part that the infringer "shall 
forfeit eyery sheet thereof, and one dollar for every sheet of the same found 
in his possession," etc., evidently referring to musical coihpositions in sheets. 
Throughout the act It is apparent that Congress has dealt with the concrete 
and not with an abstract right of property in ideas or mental conceptions. 

We cannot perceive that the amendment of section 4966 by the act of Janu- 
ary 6, 1897, (3 U. S. Comp. Stat., 3416,) providing a penalty for any person pub- 
licly performing or representing any dramatic or musical composition for which 
a copyright has been obtained, can have the effect of enlarging the meaning of 
the previous sections of the act which were not changed by the amendment. 
The purpose of the amendment evidently was to put musical compositions on the 
footing of dramatic compositions so as to prohibit their public performance. 
There is no complaint in this case of the public performance of copyrighted 
music; nor is the question involved whether the manufacturers of such per- 
forated music rolls when sold for use in public performance might be held as 
contributing infringers. This amendment was evidently passed for the specific 
purposa referred to, and is entitled to little consideration in construing the 
meaning of the terms of the act theretofore in force. 

What Is meant by a copy? We have already referred to the common under- 
standing of it as a reproduction or duplication of a thing. A definition was 
given by Bailey, J., in West v, Francis, 6 B. & A. 743, quoted with approval in 
Boosey v, Whlght, supra. He said : *'A copy is that which comes so near to the 
original as to give to every person seeing it the idea created by the original.*' 

Various definitions have been given by the experts called in the case. The 
one which most commends itself to our Judgment is perhaps as clear as can be 
made, and defines a copy of a musical composition to be " a written or printed 
record of it in intelligible notation." It may be true that in a broad sense a 
meclianical instrument which reproduces a tune copies it ; but this is a strained 
and artificial meaning. When the combination of musical sounds is reproduced 
to the ear it is the original tune as conceived by the author which is heard. 
These musical tones are not a copy which appeals to the eye. In no sencfe can 
musical sounds which reach us through the sense of hearing be said to be copies 
as that term is generally understood, and as we believe it was intended to be 
understood In the statutes under consideration. A musical composition is 
an intellectual creation which first exists In the mind of the composer; he 
may play it for the first time upon an instrument. It is not susceptible of 
being copied until it has been put in a form which others can see and read. 
The statute has not provided for the protection of the intellectual conception 
apart from the thing produced, however meritorious such conception may be, 
but has provided for the making and filing of a tangible thing, against the 
publication and duplication of which it is the purpose of the statute to protect 
the composer. 

Also it may be noted in this connection tliat if the broad construction of 
publishing and copying contended for by the appellants is to be given to 
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this statute it would seem equally applicable to the cylinder of a music box, 
with its mechanical arrangement for the reproduction of meltMllous sounds, 
or the record of the graphophone, or to the pipe organ operated by devices 
similar to those in use in the pianola. All these instruments were well known 
when these various copyright acts were passed. Oan it be that it was the 
intention of Congress to permit them to be held as infringements and sup- 
pressed by injunctions? 

After all, what is the perforated roll? The tact is clearly established in the 
testimony in this case that even those slcilled in the making of these rolls are 
unable to read them as musical compositions, as those in staff notation are read 
by the performer. It is true that there is some testimony to the effect that 
great skill and patience might enable the operator to read this record as he could 
a piece of music written in staff notation. But the weight of the testimony is 
emphatically the other way, and they are not intended to be read as an ordinary 
piece of sheet music, which to those skilled in the art conveys, by reading, in 
playing or singing, definite impressions of the melody. 

These i>erforated rolls are parts of a machine which, wh^i duly applied and 
properly operated in connection with the mechanism to which they are adapted, 
produce musical tones In harmonious combination. But we cannot think that 
they are copies within the meaning of the copyright act 

It may be true that the use of these perforated rolls, in the absence of statu- 
tory protection, enables the manufacturers thereof to enjoy the use of musi- 
cal compositions for which they pay no value But such considerations prop- 
erly address themselves to the legislative and not to the judicial branch of 
the (fovemment. As the act of Ck>ngress now stands, we believe it does not in- 
clude these records as copies or publications of the copyrighted music involved 
in these cases. 

The decrees of the circuit court of appeals are affirmed. 

Mr. Justice Holmes, concurring specially. 

In view of the facts and opinions in this country and abroad to which my 
brother Day has called attention, I do not feel justified in dissenting from the 
judgment of the court, but the result is to give to copyright less scope than its 
rational significance and the ground on which it is granted seem to me to de- 
mand. Therefore I desire to add a few words to what he has said. 

The notion of property starts, I suppose, from confirmed possession of a tangi- 
ble object and consists in the right to exclude others from interference with the 
more or less free doing with it as one wills. But in copyright property has 
reached a more abstract expression. The right to exclude is not directed to 
an object in possession or owned, but is in vacuo, so to speak. It restrains the 
spontaneity of men where but for it there would be nothing of any kind to 
hinder their doing as they saw fit It is a prohibition of conduct remote from 
the persons or tangibles of the party having the right. It may be infringed a 
thousand miles from the owner and without his ever becoming aware of thp 
wrong. It is a right which could not be recognized or endured for more than a 
limited time, and therefore, I may remark in passing, it is one which hardly 
can be conceived except as a product of statute, as the authorities now agree. 

The ground of this extraordinary right is that the person to whom it is given 
has Invented some new collocation of visible or audible points — of lines, colors, 
sounds, or words. The restraint Is directed against reproducing this collocation, 
although but for the invention and the statute any one would be free to com- 
bine the contents of the dictionary, the elements of the spectrum, or the notes 
of th^ gamut in any way that he had the wit to devise. The restriction is con- 
fined to tbe specific form, to the collocation devised, of course, but one would 
expect that, if it was to be protected at all, that collocation would be protected 
according to what was its essence. One would expect the protection to be coex- 
tensive not only with the invention, which, though free to all, only one had the 
ability to achieve, but with the possibility of reproducing the result which gives 
to the Invention Its meaning and worth. A musical composition is a rational 
collocation of sounds apart from concepts, reduced to a tangible expression from 
which the collocation can be reproduced either with or without continuous 
human Intervention. On principle anything that mechanically reproduces that 
collocation of sounds ought to be held a copy, or if the statute Is too narrow 
ought to be made so by a further act, except so far as some extraneous consider- 
ation of policy may oppose. What license may t>e implied from a sale of the 
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copyrighted article is a different and harder question, but I leave it untouched, 
as license is not relied upon as a ground for the Judgment of the court 

A true copy. 

Test: 



Clerk Supreme Court United States, 

Senator Brandegee. Suppose these mechanical devices are not 
themselves subjects of copyright. What is there unconstitutional in 
legislation which should prevent people from transposing onto them 
something that was subject to copyright? 

Mr. Pettit. Your only authority tor including these in a copy- 
right bills is Article I, section 8, of the Constitution of the United 
States, and Article I, section 8, of the Constitution reads: 

To promote the progress of science and useful arts, by securing for limited 
times to authors and inventors the exclusive right to their respective writings 
and discoveries. 

There are two classes, "writings" and "discoveries" or "inven- 
tions." The patent laws provide for protection to discoveries or 
inventions, and the copyright laws are designed to protect authors in 
the ownership of their writings and literary work. 

Senator Brandegee. If, therefore, a piece of music may be con- 
sidered as a useful art and a proper subject of copyright, and if Con- 
gress should prohibit the transposition of the musical idea by any 
mechanical device, why is that unconstitutional as tending to bring a 
mechanical device under the copyright provisions of the Constitution ? 

Mr. Pettit. Because the Constitution expresses the idea that au- 
thors shall be protected in their "writings." Now, what is a 
"writing?" 

Representative Leoare. In other words, these, you contend, are 
not "writings," because they are on a machine ? 

Mr. PETTrr. "Writings" is the only word that applies to the mu- 
sical composition. 

How much time have I, Mr. Chairman? 

The Chairman. You have ten minutes more. 

Mr. PETTrr. Now, turning a^in to the decision of the Supreme 
Court, I wish to refer to the point which Mr. Currier mentioned to- 
day relative to the Berne convention. You will remember that there 
was a provision in the agreement of that convention which read thus: 

It is understood that the manufacture and sale of instruments for the me- 
chanical re|>roduction of musical airs shall pot be considered as constituting an 
iiifringemeut of musical copyright 

Representative Currier. And the United States has now joined 
that convention by proclamation of the President. 

Mr. Petttt. Yes. Now, as stated by the Supreme Court of the 
United States in the Apollo case and as showing the trend of mind 
of the judgas of the Supreme Court when thev decided that case, I 
would call attention to the fact that imiiiediately following that con- 
vention the act of March 3, 1891, was passed, which act provided that 
this act shall apply only to a citizen or subject of a foreign state or 
nation when such foreign state or nation permits to citizens of the 
United States of America the benefits of copyright on substantially 
the same basis as to its own citizens, and when such foreign state or 
nation is a party to an international agreement which provides for 
reciprocity in the granting of copyright, by the terms of which 

30207—08 ^18 
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agreement the United States of America may at its pleasure become 
a party to such agreement. The existence of either of the conditions 
aroresaid shall be determined by the President of the United States 
by proclamation made from time to time as the purposes of this act 
may require. 
The Supreme Court in this connection says: 

By proclamation of the President July 1, 1891, the benefit of the act was given 
to the citizens of Belgium, France, British possessions and Sweden [sic Switz- 
erland], which countries permitted the citizens of the United States to have the 
benefit of copyright on the same basis as the ciizens of those countries. 

On April 15, 1892, the German Empire was included. 

On October 31, 1892, a similar proclamation wac made as to Italy. These 
countries were all parties to the Berne convention. 

The opinion of the Supreme Court, written by Mr. Justice Day, 
continued : 

It could not have been the intention of Congress to give to foreign citizens 
and composers advantages in our country which according to that convention 
were to be denied to our citizens abroad. 

Representative Leake. Are you arguing that Congress has no 
right to extend this copyright act to these rolls? Are you not mis- 
taken? What does this clause in the last paragraph mean? 

It may be true that the use of these perforated rolls, in the absence of statu- 
tory protection, enables the manufacturer thereof to enjoy the use of musical 
compositions for which they pay no value. But such considerations properly 
address themselves to the legislative and not to the Judicial branch of the 
Government 

Mr. Petttt. Exactly. 

Representative Leake. Now, is not that an invitation by the court 
to Congress to legislate on that subject? 

Mr. Fettit. No; it is not an invitation by the Supreme Court to 
pass unconstitutional legislation. We all know that the Supreme 
Court never passes (or as a rule, never passes) on the constitution- 
ality of an act or decides any question which it does not necessarily 
have to decide in order to settle the case which it has before it. 
Therefore, while the question of the constitutionality of that act 
was most thoroughly before the Supreme Court in a most elaborate 
brief by our friend Mr. Albert H. Walker (and a masterpiece, too), 
they did not decide that question, because it was not necessary to do 
so ; but the fact that they had all those points before them is my war- 
rant here for saying to you that the trend of thought was that any 
such legislation was without the purview of the copyright problems 
under Article I, section 8. 

I wanted to go a little further and to refer to one other point of 
which the Supreme Court speaks, and that is as to the question of 
what is meant by a " copy." It decided here what a " copy " is imder 
the copvright act. The court defines a copy of a musical composi- 
tion to be a " written or printed record of it in intelligible notation." 
That, of course, applied to the act of Congress which the Supreme 
Court was considering; but when you consider that the act was idso 
based upon the Constitution of the United States, Article I, section 
8, this decision of what is meant by a copy of a writing becomes im- 
portant here. The court places itself on record as to the thing which 
an author is entitled to when it defines the copy as it did as '' a 
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written or printed record of it in intelligible notation." The Supreme 
Court in this connection says : 

It may be true that in a broad sense a mechanical instrument which repro- 
duces a tune copies it ; but this Is a strained and artificial meaning. When the 
combination of musical sounds is reproduced to the ear it is the original tune as 
conceived by the author which is heard. These musical tones are not a copy 
which appeals to the eye. ♦ ♦ ♦ A musical composition is an intellectual 
creation which first exists in the mind of the composer ; he may play it for the 
first time upon an instrument. It is not susceptible of being copied until it has 
been put in a form which others can see and read. 

Therefore it would appear that the copyrighting of musical instru- 
ments would be altogether out of the purview of copyright acts. 

Eepresentative Washburn. I should like to ask you a question. 

The Chairman. The gentleman's time will be up m just one minute. 

Bepresentative Washburn. Assuming^ for a moment that you had 
no doubt as to the constitutionality of this legislation, what then 
would be your opinion in regard to it? 

Mr. Pettit. Assuming what? 

Bepresentative Washburn. Assuming that it would' be constitu- 
tional to include in the copyright law these disks and so on, what 
would be your opinion as to the wisdom of doing it? 

Mr. PBTrrr. That would bring us, perhaps, to the compulsory- 
license consideration. 

Bepresentative Washburn. Would you or would you not oppose 
the putting of this clause into the copyright act, assuming that it 
would be constitutional to do so? 

Mr. Peitit. I want to say this, that if there should be any such 
legislation, all the present manufacturers of mechanical instruments 
should be specially protected by the bill so that their present property 
rights would not be destroyed. For instance, we have hundreds of 
thousands of dollars' worth of matrices made containing copyrighted 
music. 

Bepresentative Washburn. Very good. Assuming that they were 

{)rotected, what would be your view as to the propriety oi such 
egislation? 

Mr. Pettit. I think that with proper safeguards to the talking- 
machine manufacturers the committee might perhajps we warrant^ 
in passing such legislation containing a compuisory-Iicense clause and 
a clause protecting established propei-ty rights. 

Bepresentative Washburn. Are you going to consider the matter of 
compulsory license? 

Im*. Pettit. I have not the time. 

Eepresentative Washburn. Is anyone going to do so? 

Mr. Pettit. I think, perhaps, Mr Walker will do that. As I have 
consumed the time allotted to me, I will close, thanking the committee 
for its consideration and attention. 

The Chairman. I should like to give notice now that any speaker 
who desires a typewritten copy of his remarks for correction may 
make arrangements with the stenographer, with the understanding, 
of course, that he pays for such copy, and I want also to say that m 
the correction of his remarks he is not supposed to change in any way 
the meaning of an answer or of a question. As to the construction, 
we have no special objection to corrections, but we do not want the 
substance or meaning changed in any way. 

We will now hear from Mr. Walker. 
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8TATEHENT OF HB. ALBERT H. WALKEB. 

Mr. Walker. Mr. Chairman and gentlemen of the committee, I 
may not be a venerable man, but I have come down to you from a 
former generation. The occasion of that remark is this, I hold in 
my hand a printed book entitled "Arguments before the Committee 
on Patents of the Senate and House of Representatives of the Forty- 
fifth Congress." Thirty years ago last November I appeared before 
the Senate Committee on Patents, which then consisted of Senator 
Booth, of California; Senator Wadleigh, of New Hampshire; Sen- 
ator Hoar, of Massachusetts; Senator Morgan, of Alabama, and 
Senator Keman, of New York, in opposition to a bill to amend the 
patent laws, known as bill No. 300. In the following February I 
appeared before the House Committee on Patents in opposition to 
the same bill. This book was printed by the authority of Congress 
at that time in order to present all the arguments then made. 

That bill to amend tne patent laws of the United States was 
backed by a' combination of corporations and selfish men which was 
stronger than has backed up this present iEolian scheme. At one 
time during that contest a number of influential gentlemen agreed 
with me in opposing section 2 of that bill on constitutional grounds. 
Subsequently tliose gentlemen were the recipients of concessions made 
by other selfish interests, so that at last I stood klone in opposition 
to that section. I fought it through both Houses in the Forty-fifth 
Congress. The committee put the question to the test and were 
beaten in the House of Representatives. 

The speeches I made on that occasion were taken down verbatim, 
and two paragraphs of those speeches are particularly pertinent 
here, and I will read those paragraphs to you. 

In the speech made in Novemoer I said: 

I take it the gentlemen of the committee were not sent by their constituents 
to Washington for the purpose of passing laws which wiU be held unconstitu- 
tional by the Supreme Ck)urt. It is the duty of Congress to pass wise laws, 
but those laws should be always constitutional. No ob{ect would be gained by 
passing the bill as it now is except to promote litigation, raise a large crop of 
questions that would be finally settled only by the Supreme Court, and on the 
principles I have enunciated they would confirm our rights. If the bill pre- 
sented to this committee is clearly unconstitutional, the committee will see 
such unconstitutional features, and they will sift them out, and adopt those that 
are constitutional. Members of the committee may think that if they were 
making a constitution they would make it dlfl'erently, but still I fancy they will 
conform to the Constitution as it is and pass no laws not in conformity with it 

All the Senators who were members of the committee thirty years 
ago are long since in their graves, and all the members of the House 
committee are dead except three, and at the time I was in that con- 
troversy before the committees oi the Forty-fifth Congress there were 
only six men in either House who are in either House now. 

On that occasion I called the attention of the committee, presided 
over by Mr. Vance, of North Carolina, to this extract from the laws 
of Justinian: 

It is a principle of civil law that a lawgiver can not alter his mind to the 
prejudice of a vested right. 

In pursuance of the laws of the United States my client, the Victor 
Company, has poured out money like water to build up a great me- 
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chanical business and the Supreme Court of the United States has 
lately told us that in doing so we were entirely within our rights. 
Congress had told us that we were entirely within our rights, and 
the Supreme Court told us what Congress told us. And now I say 
that if Congress changes its mind and subjects these musical composi- 
tions to copyright, it will be interfering with rights that belong to us. 
In the course of that speech that I made before Senator Vance's 
committee years ago Mr. V ance put this question to me : 

The Chaibman. If Congress, therefore, passes an act that is unconstitutional, 
the Supreme Ck>urt would set it aside? 

And I replied : 

Mr. Walkeb. They are bound to ; and they wUl set this aside ; but the point 
I make is this, that the Members of Congress equally with the judges of the 
Supreme Court take an oath to support the Constitution to the best of their 
ability. 

The Chairman. Of course, that is true. 

And then I continue: 

Mr. Walker. I say, therefore, that when a bill Is shown to be clearly uncon- 
stitutional — as members of the committee will certainly conclude this second 
section is when they review the authorities to which I have called attention — 
Congress has no right to pass such a bill the only eflTect of which will be to put 
Utigauts to the exjieuse of going to the Supreme Court to get it abrogated. 

The Chaibman. No; they have no right, if they know it. 

Mr. Walkeb. They are bound to use due diligence in finding it out. 

I have here also the official published report of all the arguments 
in June, 190G. My speech is on pages 160 to 181, inclusive, of that 
book; and if gentlemen desire an elaborate exposition of the situa- 
tion as it existed at that time, I must ask them to read that speech 
without taking any of my time on this occasion in repeating any por- 
tion of it. 

In December, 1906, 1 made another elaborate speech on the subject, 
and this [indicating a thick pamphlet] is a book that contains the 
entire report, and in which book my speech is on pages 270 to 285 
inclusive. 

In those speeches I took a threefold ground. I said that the propo- 
sition which was before the committee at that time was plainly and 
flagrantly unconstitutional — as now, in the Barchfeld bill and the 
Kittredge bill. 

The second ground I took was that whether it was unconstitutional 
or not it was unjust ; and the third ground, that whether unconstitu- \ 
tional or unjust or not, it was plainly opposed to public policy. I | 
insist upon the correctness of those propositions and insist with all 
the strength that God has given me. 

In the Apollo case, decided by the Supreme Court in February, I 
prepared a orief entitled "Brief and Argument for Connorized Music 
Company." I was not counsel in the case, but the Supreme Court 
permitted me to intervene to the extent of preparing .a brief, copy 
of which has been sent to every Senator and Member of Congress. 
That brief contains the most condensed account ever printed of the 
origin and progress of the copyright laws. And if I am any judge of 
the establishment of propositions, I hold that that brief proves be- 

?rond the slightest question that Congress has no power to pass any 
aw subjecting to any tribute to any musical composer the making of 
mechanical music rolls. It has drawn on the laws of England and 
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the laws of Scotland, and no human being has ever attempted to reply 
to one single paragraph of that brief. The counsel for the JEolian 
Company were silent as mice*are in churches on that question of con- 
stitutionality. 

Representative Leake. May I see that book, please? 

Mr. Walker. Certainly ; I will give you a copy of it. 

It is a universal rule of the Supreme Court, announced over and 
over again, that they never will decide that a statute is unconstitu- 
tional or constitutional in any case .where the statute itself has not 
been violated. In this case the first line of defense was that the 
parties had not violated the copyright statute, and the second was that 
if they had, they had not violated the Constitution. The court de- 
cided that first question in favor of the defendant and remained 
entirely silent on the other question. And that was the duty of the 
Supreme Court, because when the Supreme Court undertakes to de- 
cide whether a statute is constitutional or otherwise it undertakes a 
mighty Jurisdiction, and it will not do so in any case except where 
absolutely necessary. 

Justice Day, who was perfectly familiar with the case, carefully 
omitted to say anything about it. But there are two passages in the 
opinion in addition to those mentioned, in whicli^you can read between 
the lines. In one of those places — the place mentioned by the gentle- 
man from New Jersey — it is natural enough to draw the inference 
that Judge Day thought of subjecting mechanical devices to the 
copyright clause of the Constitution. But that is not so. This 
is the language : 

These perforated rolls are parts of a macblne which, when duly applied and 
properly oi)erated in couuectioii with the mechanism to which they are adapted, 
produce musical tones in harmonious combination. 

The significant sentence is this : 

. But we can not think that they are copies within the meaning of the copy- 
right act. 

Now, if they are not copies within the meaning of the copyright 
act, they are not writings. The staff notation that was involved in 
the case was undeniably a writing, and the Supreme Court says these 
perforated rolls are not copies. If not, they are not writings. 

In another place the Supreme Court says : 

The fact is clearly established in the testimony in this case that even those 
skilled in the making of these rolls are unable to read them as musical composi- 
tions, as those in staff notation are read by the performer. 

Will any gentleman tell me that anything that can not be read is a 
writing? The Supreme Court has no jurisdiction to give protection 
to anything except a writing. So that when the Supreme Court 
decided as matter of fact that these perforated rolls can not be read, 
it decided that they were not writings. 

The Chairman. Would you claim, then, that a photograph is a 
writing? 

Mr. Walker. A picture writing. I think the Supreme Court in 
the Sarony case went further than it might go now. But the correct- 
ness of the Sarony case can perfectly well be vindicated without any 
inconsistency of my argument. Because leading from this room to 
the Library proper there is a beautiful picture of which the name is 
Picture Writing; that is to say, our ancestors are engaged in making 
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pictures on rocks. It is called " Picture Writing." The validity of 
a writing of a photograph can be vindicated on that ground and on 
no other. * 

Now, Mr, Chairman and gentlemen, I wish to submit to the com- 
mittee a new argument — ^that the committee has never yet heard, and 
the courts have never yet heard — ^an argument upon the question of 
the constitutionality of subjecting any mechanical instrumentalities 
to any copyright law on any terms. 

That new argument is based upon the unanimous decision of the 
Supreme Court of the United States delivered by Judge Bradley in 
1880 (recorded in 101 U. S., p. 100), the case of Baker against Selden. 

Decisions of the Supreme Court do not often escape my attention. 
But when arguing this point in the Apollo case, and before the com- 
mittees of Congress, I did not know of that decision. It was men- 
tioned b^ one of the gentlemen in the Apollo case, but he did not 
mention it in a way to attract my attention. I think he missed the 
point. But whether he did or not, I wish to read to tfhis committee 
now the significant sentences which I have underscored in the lan- 
guage of Judge Bradley, which throw a flood of light upon this ques- 
tion and prove to my mind that the Supreme Court at that time 
unanimously held that copyright must be confined to sources of in- 
formation. 

The Chairman. Is that the case you mention in ^our brief? 

Mr. Walker. No, it is not mentioned there. It is brought to your 
attention now for the first time. 

Representative Leake. Are you an attorney? 

Mr. Walker. I have practiced law in 36 States of the Union. 

Justice Bradley says : 

The bill of complaint was filed against the defendant. Baker, for an alleged 
infringement of these copyrights. The latter, In his answer, denied that Selden 
was the author, or designer of the books, and denied the infringements charged, 
and contends on the argument that the matter alleged to be infringed is not a 
lawful subject of copyright. 

Selden published a book, the first part of which explained a 
system of bookkeeping invented by him, and the last part was made 
up of blank sheets of paper suitable to be used by those who should 
use the system. Baker reprinted the book, in which, however, he 
did not include the explanation in words. The Supreme Court said 
that he did not infringe, because all he did was to utilize utilitarian 
instrumentalities invented by Selden for the purpose of carrying out 
the art which he invented and which is described in the letter press, 
which Baker did not use. To read all the rest of Judge Bradley's 
opinion would take up all of my time. 

The Chairman. Can you not refer to it now and let the committee 
read it, as you have only ten minutes, and you can go on to some 
other point; but I do not care to interfere. 

Mr. Walker. I would prefer to read the portions I have marked. 
Justice Bradley says: 

The boolc, or series of books, of which the complainant claims the copyright 
consists of an Introdiictpry essay explaining the system of bookkeeping referred 
to, to which are annexed certain forms of blanks, consisting of ruled lines and 
headings, illustrating the system and showing how It is to be used and carried 
out in practice. This system effects the same results as bookkeeping by double 
entry; but, by a peculiar arrangement of columns and headings, presents the 



280 BBVISION OP COPYKIGHT LAWS. 

entire operation of a day, a week, or a month, on a single page, or on two pages 
facing each other, in an account book. The defendant uses a similar plan so 
far as yesults are concerned, but makes a different arrangement of the columns 
and uses different headings. If the complainant's testator had the exclusive 
right to the use of the system explained In his book, it would be difficult to 
contend that the defendant does not Infringe it, notwithstanding the difference 
in his form of arrangement; but if it be assumed that the system is open to 
public use, It seems to be equally difficult to contend that the books made and 
sold by the defendant are a violation of the copyright of the complainant's book 
considered merely as a book explanatory of the system. Where the truths of a 
science or the methods of an art are the common property of the whole world, 
any author lias the right to express the one, or explain and use the other, in 
his own way. As an author, Selden explained the system in a particular way. 
It may be conceded that Baker makes and uses account books arranged on sub- 
stantially the same system, but the proof fails to show that he has violated the 
copyright of Selden's book, regarding the latter merely as an explanatory work, 
or that he has infringed Selden' s right in any way, unless the latter became 
entitled to an exclusive right in the system. 

The evidence of the complainant is principally directed to the object of show- 
ing that Baker uses the same system as that which is explained and illustrated 
in Seldeu's books. It becomes Important, therefore, to determine whether, In 
obtaining the copyright of his books, he secured the exclusive right to the use 
of the system or method of bookkeeping which the said books are intended to 
illustrate and explain. It is contended that he has secured such exclusive right, 
because no one can use the system without using substantially the same ruled 
lines and headings which he has appended to his books in illustration of it. In 
other words, it Is contended that the ruled lines and headings given to illustrate 
the system are a part of the book, and, as such, are secured by the copyright; 
and that no one can make or use similar ruled lines and headings, or ruled lines 
and headings made and arranged on substantially the same system, without 
violating the copyright. And this is really the question to be decided in this 
case. Stated in another form, the question is whether the exclusive property in 
a system of bookkeeping can be claimed, under the law of copyright, by means 
of a book in which that system is explained. The complainant's bill, and the 
case made under It, are based oq the hypothesis that It can be. 

It can not be pretended, and indeed it is not seriously urged, that the ruled 
lines of the complainant's account book can be claimed under any special class 
of objects, other than books, named In the law of copyright existing In 1859. 
The law then In force was that of 1831, and specified only books, maps, charts, 
musical compositions, prints, and engravings. An account book, consisting of 
rule<^ lines and blank columns, can not be called by any of these names unless 
by that of a book. 

There is no doubt that a work on the subject of bookkeeping, though only 
explanatory of well-known systems, may be the subject of a copyright; but, 
then. It is claimed only as a book. Such a book may be explanatory either of 
old systems, or of an entirely new system; and, considered as a book, as the 
work of an author, conveying Information on the subject of t)ookkeei)lng and 
containing detailed explanations of the art. It may be a very valuable acquisition 
to the practical knowledge of the community. But there is a clear distinction 
between the book, as such, and the art which it is Intended to Illustrate. The 
mere statement of the proposition Is so evident that It requires hardly any 
argument to support it. The same distinction may be predicated of every other 
art as well as that of bookkeeping. A treatise on the composition and use of 
medicines, be they old or new ; on the construction and use of plows, or watches, 
or chums; or on the mixture and api)licatlon of colors for painting or dyeing; 
or on the mode of drawing lines to produce the effect of persi)ective, would be 
the subject of copyright; but no one would contend that the copyright of the 
treatise would give the exclusive right to the art or manufacture described 
therein. The copyright of the book, if not pirated from other works, would be 
valid without regard to the novelty, or want of novelty, of its subject-matter. 
The novelty of the art or thing described or explained has nothing to do with 
the validity of the copyright. To give to the author of the book an exclusive 
property in the art described therein, when no examination of its novelty has 
ever been officially made, would be a surprise and a fraud upon the public. 

Now, to my mind the argument is perfectly conclusive that Con- 
gress has no constitutional power to subject to tribute of any kind 
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the performance of a composer's tune in order to subject to tribute 
of any kind any instrument that is useful in the performance of that 
tune. 

In pursuance of that view, I and my client are entirely satisfied 
with the musical provision of the Smoot and Currier bills. And my 
clients are profoundly dissatisfied with the provisions of the Kitt- 
red^ and Barchfeld bills in that behalf. 

Now, the only alternative proposition is the one that has not been 
embodied in anything that has been mentioned here, namely, the 
proposition to permit the public to make and sell musical instruments 
with copyrighted tunes; upon the payment of royalty. If Congress 
has no power to suppress the manufacture and sale of such perfo- 
rated sheets altogether, it has no power to attach conditions to the ex- 
ercise of the right of making ana selling such perforated sheets. So 
that no argument of a constitutional character, which would justify 
the compulsory royalty scheme, can be thought of which would not 
also justify the Barchfeld scheme of absolute suppression. 

Mr. Burkan challenged the compulsory-license idea on another 
constitutional ground to which I do not agree. He challenged that 
on the ground that the right of Congress to legislate on the subject is 
confined to an exclusive right. I must disagree with him and hold 
that the greater includes the less, and that if Congress decides to 
exercise its power under the Constitution, it has the power which can 
make the law either exclusive or subject it to such limitations as it 
may proscribe. 

But I take the ground now, and shall always while I live, that the 
Congress of the United States has no power whatever to pass any law 
that shall impede or burden the business of making and selling per- 
forated sheets, phonograph disks, or cylinders under the copyright 
clause of- the Constitution. I may be overruled. But if this com- 
mittee attempts to subject mechanical musical instruments to copy- 
right law, eitner by virtue of a compulsory-license plan, or any otner 
plan, you will be opening Pandora^s box and stirring up litigation 
from one ocean to the other and from the Lakes to the Gulf. 

Representative Leake. Have you anything to say on the merits of 
the question as to whether the manufacturers of these mechanical 
devices should, without compensation, use the results of other peo- 
ple's efforts in a creative direction ? 

Mr. Walker. Certainly. If you will read my speech of a year ago 
in the book [indicating tne pamphlet before referred to] you will see 
it set forth. When you take into account the bottom facts of the case, 
you will conclude that it is contrary to justice to make or enforce any 
such law. If I had another half hour I would argue that point, but 
not having it, I must merely invite your attention to my former 
speech on the subject. 

STATEMENT OF HB. FEANE L. DTEB. 

Mr. Dyer. Mr. Chairman and gentlemen, I had hoped when I came 
to Washington on this occasion that I would be called upon to rep- 
resent only the phonograph interests, but the matter of moving pic- 
tures was taken up yesterday and I wish to say a preliminary word 
or two on that subject. • 
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I represent the Edison Manufacturing Company, which is one of 
the eight concerns engaged in this country in the manufacture of 
moving pictures and is the owner of the foundation patent granted to 
Mr. Edison and covering that art. All the other manufacturers of 
moving pictures in this pountry are, with one exception, licensed 
under that patent. Although they all operate as licensees, they are 
independent companies^ havmg absolutely no corporate relations one 
with the other. Therefore, I can only speak for my own client. 

I agree fully with what Mr. Frohman and his associates have said 
as to the injustice of obtaining copyrighted but unpublished plays and 
exhibiting them through the medium of moving pictures. I did not 
know that this had ever been done, but I would certainly condemn 
the practice. I do know, however, that one of the licensees to which 
I have referred has made a specialty of representing historical plays, 
one of which I think was " Othello," by means of moving pictures, 
but of course these were not copyrighted and no rights were in- 
fringed, either in a legal or ethical sense, I had no idea that anyone 
in the moving-picture business made use of copyrighted plays, 
whether published or not, and so far as my client is concerned they 
would not think for a moment of doing so. 

This question of legislation regarding moving pictures comes to me 
as a complete surprise, and I submit that in view of the great public 
interest which is taken in these exhibitions the matter should be held 
in abeyance until all interests can be consulted. There should certainly 
be no hasty and ill-advised legislation in connection with a matter of 
such large size. All the companies interested in the manufacture of 
moving pictures are substantial concerns, they have much money 
invested m the business, they can be reached at any time by legal proc- 
ess, they have no intention of abandoning the business, so that when 
everything is considered, this question might well rest until it can 
be discussed by all the interests involved. 

Now, as to the charge, which has been frequently made at these 
hearings, that there is a phonograph trust. If there were such a 
trust, 1 apprehend that it has the right to object to legislation affect- 
ing its interest, at least so long as its legality is not questioned. But 
there is no such thing. The three talking-machine companies in 
this country have no connection with each other, but, on the contrary, 
are engaged in the keenest sort of competition. Their iegal quarrels 
take up a good part of my time. It is true they all operate under 
the plj\n of maintaining prices for their goods, but this is a modern 
development which has been extended to many arts. All of these 
business schemes are perfectly legal and in fact have been com- 
mended and sustained by the Supreme Court. (Bement & Sons v. 
National Harrow Company, 186 U. S., 70.) In that case the court 
decided that the owner of a patent or his licensee has a legal right, in 
disposing of a patented article, to impose the condition that it should 
not be sold to the public below a definite price. 

Reference has been made to the Kaufman case in Pittsburg (Edison 
Phonograph Company v. Kaufman, 105 Fed., DGO) and to the Pike 
case in Boston (Edison Phonograph Company v. Pike, 116 Fed., 863) 
apparently for the purpose of showing that the phonograph company 
has been engaged in oppressing its smaller competitors, but, if true, 
this has absolutely no bearing on the questions we are now discussing. 
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As a matter of fact, however, both of those suits were actions against 
phonograph dealers who deliberately conspired with licensees of the 
Edison Company to violate the conditions of those licenses, and in 
each case the practice was peremptorily enjoined by the court. Cer- 
tainly nothing helpful to the supporters or the Kittridge bill can be 
obtamed from these decisions. 

Referring now to the proposition of extending copyright protection 
to mechanical repa^oduction by talking-machine records, 1 had in- 
tended in considering the constitutional question to direct the atten- 
tion of the committee to the case of Baker v. Selden (101 U. S., 99), 
in which the Supreme Court distinguished between the right to print 
copies of a book describing a new art and the right to enjoin others 
from practicing that art ; and they point out that the scope of copy- 
right protection ought not to be extended beyond the right of pub- 
lication and must exist independently of the substance thereof; but 
Judge Walker has so fully covered tliis point and in so lucid a way 
that I need not refer to it in detail. The decision should, however, 
be read by every member of the committee as defining the legitimate 
extent to which copyright protection should go. 

To my mind the only important question involved in the considera- 
tion of this matter is purely one of ethics. The so-called manufac- 
turers have certainly been justified, at least legally, in their previous 
use of copyrighted music. The only question now is, Have the com- 
posers a right to a part of the profits which are derived by the manu- 
facturers &om the sale of phonograph records utilizing their com- 
positions? But in.the case of Baker v. Selden the same ethical ques- 
tion was involved. Selden had invented a new system of bookkeep- 
ing, and had described it in a book. Why had not he an ethical right 
to prevent others from describing that system at a profit to them- 
selves, or of practicing it for profit? Yet the Supreme Court held 
that such rights were entirely outside of the scope of copyright, and 
if to be protected at all, such protection must be by patents. 

Congress does not deal with ethical questions, but its powers are 
strictly limited by the Constitution, and this is true of copyright laws. 
Congress has no power whatever to grant bounties to composers, how- 
ever meritorious and deserving they may be. Its sole power is to 
pass laws which shall promote the progress of science and useful arts, 
and it c^tainly has no constitutional authority to enact copyright 
legislation that on its face will retard the progress of science and the 
useful arts. I think it can be demonstrated to a mathematical cer- 
tainty that such would be the case in any bill providing for mechan- 
ical copyright, as I will now explain. 

We all agree that in any bill which will deal fairly with all inter- 
ests there should be a provision providing for reciprocity and grant- 
ing to the (jitizens or subjects of foreign states the benefits of the law 
only when American citizens are given similar privileges in those 
states. To my mind^t is intolerable that rights should be granted 
to foreigners in this country that American citizens do not have in 
foreign lands. Now, we know that Italy is the only country granting ; 
protection of this sort, although in France the protection extends to 
the words of copyrighted music. Admitting that there should be a ■ 
reciprocity provision, then the fact is that substantially all foreign 
music w^oulu be excluded from the act while American music womd / 
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be included therein. The figures that have been submitted to the 
chairmen of the two committees show that notwithstanding the fact 
that there has been no attempt on the part of the manufacturers to 
advance one interest as against another, the amount of foreign music 
used by them is about 70 per cent, and American music but 30 per 
cent. , 

Representative Barchfeijj. Where did you get your figures? 

Mr. Dyer. Some of the other gentlemen have quoted them. The 
average proportion is what I have stated. 

The Chairman. I have some figures on that point. 

Mr. Dyer. This shows the normal demand of the American people. 
Under existing conditions, with no legislation on this point, they 
demand more than twice as much foreign music as domestic music. 
The manufacturers have made no effort to force upon the public 
foreign music to the exchision of domestic music, because one is as 
free for use as the other, but the people themselves, having the op- 
portunity of taking either, demand 70 per cent of the foreign music 
and only 30 per cent of the American music. Now, if this legislation 
is passed, American music will be taxed and foreign music untaxed, 
providing, of course, we have a reciprocity provision which must 
certainly, in all fairness, be included. This being so, the manu- 
facturer will have to pajj a tax for using American music, while he 
can use foreign music without taxation. Is there any doubt in the 
minds of any of you gentlemen what will be the inevitable result of 
this situation? Will not any manufacturer naturally use the untaxed 
music whenever possible? And instead of the public normally de- 
manding 70 per cent of foreign music without having it forced upon 
them, will not the manufacturer by using foreign music whenever 
possible make this percentage still higher ? This would be inevitable, 
because it is not in human nature to go to an expensive market when 
the same goods can be obtained in a cheaper market. It seems to me, 
therefore, that the proposition would not promote the progress of 
science, or, in other words, advance the development oi American 
music, but, on the contrary, would stimulate the public appreciation 
for foreign music to an enormous extent, and correspondingly retard 
the progress of the American art. 

Notwithstanding all of these things — ^tha^ the proposition is uncon- 
stitutional, that it is inexpedient, and that it would not stimulate the 
development of American music — if I were convinced that the rights 
and privileges of composers and authors were in any way lessened 
by the wonderful development of mechanical reproducing devices 
I would be the first man to advocate assisting them, although I do 
not see how it could be done by changing the copyright law. But 
I have seen no evidence presented to either committee, except the 
statements of counsel, representing their clients, that the composers 
have, in fact, lost anything by reason of that development. On the 
contrary, I understand that the demand for shett music was never so 
great as at the present time; and it is to sheet music alone, in mv 
opinion, that the rights of composers can constitutionally extend. I 
have with me a number of letters showing the feelings of publishers 
and composers regarding this matter. They ask that their music be 
placed on phonograph records, and they recognize the great adver- 
tising advantage that will be derived from sudi use. Some of them 
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complain that we discriminate against them and use the music 
of their competitors. These letters run from 1904 — long before 
itny proposition of this kind was agitated — up to January, 1908, and 
are all to the eflPect that the greatest advertising they have is from the 
use of their compositions on phonograph records. 
The lettei*s are as follows : 

[Joseph Lacalle ft Son, music pabUshers, 466 Sixth ETenus, cor. W. 28th street, New 

York.] 

Deab Sir: By request of our friend, Mr. Werner, from Carl Flacher, I take 
the liberty of writing to you. I have sent you a separate copy of a new march 
of mine, which has become as famous as my " Peace Forever " march. Any- 
thing that you can do for it will be greatly appreciated by 

Yours, respectfully, Jos. Lacalia. 



The Denver Dry Goods Company, 

Denver, Colo., March S, 1904^ 
Mr. C. H. Wilson, 

(Care National Phonograph Company) 

Nciv York City. ' 

Dear Mr. Wilson : We have this day written M. Wltmark & Sons to forward 
your orchestrations of two pieces, viz, " Windmill " and " Thoughts of Love," 
which are in great demand throughout the West. If possible, we wish yon 
would make records of these pieces and we will take 100 of each as soon as com- 
pleted. We think you will have a big sale on them. 

I have taken the liberty of addressing this letter to you direct, as I wanted it 
to reach the proper hands. Would ask you to advise us as soon as ix)S8ible if 
you will be able to make records of the above-mentioned pieces. 
With best regards, I am, yours, very truly. 

* H. Shields. 



M. WiTMARK & Sons, Publishers, 

New York, March 7, 1904. 
Mr. C. H. Wilson. 

(Care National Phonograph Company) 

New York City. 
Dear Sir : At the request of Mr. H. Shields, of the Denver Dry Goods Com- 
pany, we are sending you, under separate cover, full orchestrations of "The 
Windmill " and " Thoughts of Ix)ve." 
Hoping they arrive safely, beg to remain. 
Very truly, yours, 

M. WrrMABK & Sons, 
Jay Witmabk, Treasurer. 



Windsor Music Ompany, Chicago, April 7, 1904, 
National Phonograph Company, Orange, N. J, 

Gentlemen : Beg to say that we send you this day by mail a bunch of our 
music and would be pleased if you will put some of them in your records for 
your phonograph, and we think you w'.ll find some of them very suitable and 
very good for that purpose. We would be pleased if you will let us know 
which ones you will use. 

If you will use them we .will be pleased to send you our new music ev^ry 
month. 

Tlianking you for same, we are 

Yours truly, Windsor Music Co. 
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Jos. W. Stern & Ck)., Musio PuBLiSHiaftS, 

New York, Sept. 6, 1904. 
Mr. Kbankheit, 

(Care National Phonograph Co.), 

Orange, N. /. 
Deab Sib: Mr. N. Goldflnger, manager of the music department of Slegel 
& Cooper, called our attention to the fact that he has no records of our publi- 
cations from your concern. * 

As we have a number of big hits, of which Mr. Goldfinger sells thousands 
and thousands every month, we thought we would call your attention to the 
fact, and ask you to kindly make records of some of them. 

We therefore mail you, under separate cover, about 20 numbers (10 vocal and 
10 instrumental), and would kindly ask you to look them over and "Use as 
many as you possibly can. 

Among the big hits in the lot we might mention, " Polly Prim,** " Big Indian 
Chief," "You're as Welcome as the Flowers In May," "Where the Sunset 
Turns the Ocean's Blue to Gold," "Egypt,** "The Little Rustic Cottage By the 
Stream,** "Upon a Sunday Morning When the Churchbells Chime,'* "On the 
Pillows of Despair.** " Save It For Me,** " Peggy Brady,'* " Goo-Goo Man." 

If you wish to have our statement regarding the popularity of these num- 
bers verified, we only need to refer you to Mr. Goldfinger. We shall put your 
name on our regular list of subscribers and you will receive our monthly 
publications regularly from now on. 

Very truly, yours, Jos. W. Stern & Oo. 



Boston, Mass., October 20, 1904. 
Mr. W. H. A. Cbonkhite, New York. 

Dear Sir: I have just had a talk with Mr. Scott. He says that you are 
thinking of making up some quadrilles, lanciers, and other dances for the 
phonograph and suggested my sending you something. I am sending you under 
separate cover as complete a catalogue as I have at present. If you find any 
numbers in this catalogue that will be of any service to you for phonograph 
use let me know and I will take pleasure in sending you copies. State Instru- 
mentation desired. 

If you have any earthly use for a waltz I can recommend my " Zeona.** This 
number is making a hit for both band and orchestra. I have recently published 
the piece for piano solo and the small instruments. Good orders are coming in 
already for the piece. 

I trust you used the quartette arrangement of the chorus to " By the Water- 
melon Vine.'* 

Yours, truly, Walter Jacobs. 



Matthews Piano Company, 

Lincoln, Nebr,, January 11, 1905, 
Mr. Harry MacDonough, 

(Care National Phonograph Company,) 

Orange, N, J. 

Dear Sir : I send you by this mail under separate cover a copy of " Sleepy 
Time," a song of which I am the composer, and would like to know if it would 
be possible to have you sing it into the Edison phonograph. We handle the 
Edison line exclusively and have been asked by hundreds of i)eople why they 
can*t get the song for the phonograph. I thought it best to write to you as it 
seems that your voice would be better adapted to a song of this kind or that 
you could give me what information as to who I should go to to have it pro- 
duced. We have sold in Lincoln alone over 1,000 (Copies of the song and are 
receiving orders for hundreds from such people as F. J. A. Forster & Co., Job- 
bers, of Chicago; Joe Morris, Philadelphia, Jobbers, and a great many others 
who have it on their bulletins. 

This week I am sending out about 800 professional copies to leading singers 
who sing this style of a song. Now if you can't do anything with this, would 
It be asking too much of you to have you hand It to the party of the National 
Phonograph Company, who has this sort of thing in charge. 
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I will appreciate it very much and hope I may be able to reciprocate the 
favor in the near future. 
Wishing you a happy New Year, I beg to remain. 
Very respectfully, yours, 

Matthews Piano Co. 
Per Edward Walt. 



Sol Bloom, Mr sic PrnLisHEB, 

New York, March 17, 1905. 
Walter Miller, Esq.. 

65 Fourth avenue. City, 
My Dear Mr. Millhk : I am mailing you under separate cover song and or- 
chestration of " Easy Street," which is very i)opular and having a big demand 
at our tallcing-machine deiiartmeiit at Simpson Crawford Cumi)an3''8. 

Trusting that you will look this composition over and may be able to use it* 
I am, with liind regards. 

Very truly, yours, Sol Bloom, 

Per H. N. McMenimen. 



Chas. K. Harris. Music Publisher, 

tfeio York, ApHl IS, 1905. 
Mr. W. H. A. CRONKHrTE, 

(Care National Phonograph Company) 

65-69 Fourth avenue. City. 
My Dear Mr. Cronkhite: Your letter of April 12 to Mr. Harris received, 
and in reply to same would state that I wish to thank you very much for your 
kindness in sending us the song "Daddy Dear." Mr. Harris has written 
Deaue & Sons in reference to same, as we would like very much to get the 
publication rights for this song. We told them that we understood in an 
indirect way that they were the publishers. I am in hoi)es that we will be able 
to get this song, as we like it very much. At the same time it will not conflict 
with the baby song that we have promised you, and I assure you you will 
have this song three months before it is published and ahead of anyone else, 
and believe me when I tell you that Mr. Harris's new song will be without a 
doul>t the greatest baby song that he lias over written, and The most remarkable 
thing of all is that it is not unlike " Daddy Dear." 

Mr. Harris wishes to thank you for the records you are having made for 
him, and he will appreciate same very much. 
Thanking you again, believe me as ever. 

Yours, very truly, Meyer Cohen. 



Jkrome H. Remick & Co., Music Publishers, 

Neto York, May 2, 1905. 
Mr. Kais^, yew York, N. Y. 

Dear Mr. Kaiser: I am inclosing you herewith a couple copies of the sum- 
mer waltz song *' On a Summer Night," that I spoke to you about this morning. 
I would certainly consider this quite a big favor if you would get this on the 
phonograph records as soon as you possibly can. 

With kindest regards, I remain, sincerely yours, 

Jerome H. Remick & Co. 



Jerome H. Remick & Company, 

yew York, May SI, 1905. 
Mr. John Kaiser, ypw York, 

Dear Mr. Kaiser: Just thought I would drop you a few lines and incidentally 
Inclose you a copy of the new march song, ** Bright Eyes, Good-bye," that I am 
more than anxious to have you put on the records. I am inclosing you two 
copies of the song, $nd would appreciate your giving It your every attention 
and get it on as soon as you possibly can. Would also appreciate a few lines 
from you at your convenience regarding same. 
Did you receive the band numbers all O. K.? 

With kindest regards, I remain, very truly, yours, 

Jerome H. Remick & Ca 
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Pex>ple*b Vaudevuxe Gompant, 

New York, March 25, 1906, 
National Phonograph Ck>MPANT, 

Orange, N. J. 
Gentlemen: In all of our parlors in this city we have been asked several 
times for the new hit "Since Father Went to Work/' companion of " Every- 
body Works but Father;" which you know was one of our biggest successes in 
the past several months. 

We believe this will be another of the big successes you have records out for, 
and earnestly request that unless you have same in the molds that same be 
listed at the earliest possible moment. 

We do not wish you to infer by this that we are in the least trying to run 
your business, but merely give this as a suggestion, as that which is profitable 
to us is generally mutual. 

Thanking you in advance for your kind consideration of this matter, we 
remain. 

Very truly, yours People's Vaudeville Company, 

Per D. Bernstein. 



Len Spencer's Lyceum, 
New York, June 5, 1906. 
National Phonograph Company, 

79 Fifth Avenue, New York. 
Gentlemen : We are Inclosing herewith advance lead sheet and typewritten 
words of the song, " Girlie I Ijove ¥ou," Just received from the F. B. HaTiland 
Publishing Compnny, as per our agreement with them to send us advance copies 
on the day that they become available. 

Also new issues of the following: "Girlie I TiOve You," "Remember Your 
Dear Old Dad," "Two Roses," "Julie Cooley," "The Umbrella Man," "Every 
Gloud Has Silver Lining," " I've Got to Dance Till the Band Gits Through." 

Kindly sign inclosed receipt list, which is our voucher to the publisher that 
the work of distribution has been properly done. 
Yours, very respectfully, 

Music Publishers* Exchange, 
Len Spencer, General Manager. 



Gus Bdwards Music Publishing Company, 

New York, September 15, 1906. 
Edison Phonograph Works, 

Master Record Department, 

Orange, N. J. 

Dear Sirs : Can not understand why so few of the Gus Edwards compositions 
are recorded this year, and I can undoubtedly show you where I have more 
good, substantial, and meritorious compositions than I have ever had. Here is 
the list : " If a Girl Like You Loved a Boy Like Me," " I'll Do Anything ha the 
World for You " (which is rapidly becoming one of the biggest hits and which 
is being sung extensively), "Come Take a Skate with Me" (sung by Blanche 
Ring), "In a Little Canoe with You," "Two Dirty Little Hands," "When the 
Green leaves Turn to Gold," " Kiss Me Once More Good Night," " Napoli " (an 
Italian love song), "The Hurdy (iurdy Man" (with a regular hurdy gurdy ac- 
companiment and the sound of children: this would make an excellent record), 
"You Can't Give Your Heart to Somebody Else and Still Hold Hands with Me" 
(a pretty little duet), " That's What the Kose Said to Me " and " I Miss You in 
a Thousand Different Ways" (two new ballads which I will send you as soon as 
they come out) ; the song hit of the Lew Plelds's show, " When Tommy Atkins 
Marries Dolly (Tray," which I would like you to carefully look over and prove to 
your own satisfaction that is greater than my other two hits, " Good-bye, Little 
Girl, Good-bye " and " Dolly Gray ;" It is great both as vocal and Instrumental 
record. 

I have two new numbers in the Anna Held show, of which I am sending you 
one, " Mr. Monkey." It is better than " In Zanzibar " song. Also have a song 
In the " Blue Moon " show, "Don't You Think It's Time to Marry." If you will 
advise your regular vocalist to call here at least once a week I will teach them 
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the newest songs and make orchestrations for same In any key, and in that way 
they will get the songs before they are produced. 

I think if you will look up my past performances you will feel sure that I de- 
serve more numbers on your catalogues. Under separate cover I am sending 
you a set of regular copies of our publications and a set of vocal and instru- 
mental orchestrations. 

Hoping you will keep in constant touch with the "House Melodious/' we 
remain. 

Yours, very truly, Gus Edwards. 



Lyon & Healy, 
Chicago, October 22, 1906. 
Dear Mr. Miller: We have waited some little time before deciding to send on 
•* A Garden Matinee," which goes fon\^ard to-day, under, separate cover. The 
delay was due to our earnest desire to avoid sending you anything that might 
prove useless material. 

As you will notice, the number is a little out of the bejuen track, and it is a 
matter of gratification to us that its sale has justified its publication. It has not 
only sold well to the general public, but also has been taken up by the more 
prominent piano teachers as material for their advanced students. As it has 
gone over the 10,000 mark and is still goin^ we hope that it will also prove good 
property for the Edison. 

We are inclosing with it a two-step by the well-knoMTi composer, W. C. B, 
Seeboeck, which promises well, but is as yet untried. It might be a good idea to 
file it away until we see how it is going to work. On the other hand, your judg- 
ment of its merits (or lack of any) would, in our opinion, hit the mark, and we 
would be willing to abide by it. 

The sale of our sheet music is helped materially through the Edison, and we 
feel under obligation to you, very much. 

Thanking you in advance for any courtesies that you may be able to extend, 
we remain. 

Very truly, yours, Lyon & Healy, 

Jno. a. R. Shepard. 
Mr. Walter Miller, 

(care the Recording Laboratory), 

Ifational Phonograph Company, New York City, 



Helf & Hager Company, 

.Veto York, February 20, 1907. 
Mr. Cronkhite, City. 

Dear Sir: We are sending you herewith an orchestration of a neat little 
instrumental number, called **Tle-Ro," which we think would make a good 
record for orchestra. It is arranged in a light, dainty way, and we are positive 
it will be very effective for your work. We are going after this number, and 
in a couple of weeks will have all the orchestras playing same. 
Hoping you will be able to use this number, we are. 

Yours, very truly. Help & Haoer. 



B. Nattes, 
Neto York, June 4, 1907. 
The Edison Male Quartette, 

(Care The National Phonograph Company), 

Orange, N, J. 
Gentlemen : A few days ago I had the pleasure of addressing you four words 
of sincere congratulations for the beautiful and clever Interpretation made by 
you, for Edison phonograph, of my ballad entitled, ** When the Roses are in 
Bloom;" and ever since I have learned, through the publishers of this number, 
that my letter reached your hands, and that you have duly appreciated the 
truthfulness of my statements In that direction. I have also been informed by 
the publishers that this ballad is gaining a wider popularity every day; there- 
fore I consider It a duty on my part to thank you, once again, for your valuable 
assistance to that end. 

80207—08 ^19 
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I now take the liberty of sending you, herewltli Inclosed, the very first copy 
out of my latest ballad entitled, "*Twas You," which I think will meet with 
your approval. Regarding this number, I wish to say that in the event of your 
finding same worthy of your featuring it for the phonograph, If you are kind 
enough to favor me with a photo of your quartette, I shall be more than pleased 
to have a half-tone made of same, and print the latter on the title-page, furnish- 
ing you with a number of regular copies. I would also give you due notices in 
the theatrical papers and send you copies of them. 

Hoping to hear from you favorably, I beg to remain, dear sirs, 

Very truly, yours, B. Nattes. 

P. S. — I beg to assure you, most sincerely, that I do not request the favor of 
featuring my ballads from everyone who sings, but from those who can sing, 
and your name appears at the head of the latter, in my appreciation. — E. N. 



Jerome H. Remick & Co., 

New York, July 8, 1907. 
Leader of the Orchestra, 

Edison Phonograph Company, City, 
Dear Sir : We are inclosing herewith a piano copy of our new ballad, " *Neath 
the Old Cherry Tree, Sweet Marie," which will not be ready professionally for 
some few days. Therefore we are sending you a manuscript copy of same so 
that you will get the first crack at it. 

Very sincerely, yours. Jerome H. Rehick & Ck>. 



Reimer Music Publishing Company, 
Aabury Park, N. /., January 28, 1908. 
Edison Phonograph Company. 

Gentlemen: I write again in regard to the song "Au Revoir is not Good- 
bye." Try this number out, and I am confident that it will prove what I say 
about it. We have the song well on its way to popularity, and selling big 
every day. Orders comipg in from all over the country. At our two music 
stores we alone can sell 1,000 records of the song. Illustrated song singers 
are using it now all over, and the slides are the best ever made by the Chicago 
Company. All we ask is to give it a fair test. I am sure I deserve some 
recognition after selling and pushing Edison goods for the pasjt five years. 
It seems not, though. Publishers who don't sell a dollar's worth for you 
are the ones mostly favored. And why? We think we know why. Perhaps 
we don't. If you will grant me a personal trial, I will come up and sing this 
myself. Just let me know day and time, and I'll be there to prove without 
doubt that the song **Au Revoir Is not Good-bye" Is the most beautiful sen- 
timental song on the market to-day. I have all and know what I am talk- 
ing about. With best wishes for your continued success, I am, 
Very truly, yours, 

Lester Chas. Reimeb. 

Representative Legare. Your idea, then, is that a^the manufacture 
of records is increased and those records are distributed throughout 
the country by the manufacturer that does not lessen the sale of sheet 
music? 

Mr. Dyer. That is exactly my idea. Not only is the sale of sheet 
music not lessened, but I understand it is greatly helped by it. 

The Chairman. Have you the statistics of the sale of sheet music? 

Mr. Dyer. No, sir. 

Mr. O'CoNNELL. I have some figures on that point from the year 
1900 to 1905 and will submit them. 

The Chairman. Very well. [To Mr. O'Connell.] Would you like 
to have your figures go in with your own speech or with Mr. Dyer's ? 

Mr. Dyer. The figures might, I think, more appropriately go in 
to tbe record at this point. They are taken from the census report. 

Mr. O'CoNNELL. That is satisfactory to me. 
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[Sxtract from the CensoB ReportB, 1906.] 

Bulletin 79. 

[Music sheets manufactured.] 





1890. 




1000. 


1905. 


Value ol product - - — . _ 




11.683.383 


$2,272,385 


$4,147,783 






Bulletin 82* 








1006. 




Phono- 
graphs, etc. 


Pianos, ete. 


Capital 






18,740.618 

666,480 

1,683.908 

4,161,136 

10,237,076 


172.225,379 


Salaries^ - — — - -. 


3.979,000 


WageflL- - 


19.689.140 


Materials _ - 


29.116.566 


Value of product — — - - - 


69,574,340 










Wage-earners... - . 


8.397 


86.220 













NoTH. — These are the last reports. 

Mr. Dyer. Among the letters which' I have just referred to, I 
wish to call your particular attention to one from the firm of Lyon & 
Healy, of Chicago. I do so because Mr. Bowers, of that firm, was 
one of the strongest advocates of the ^olian proposition, and was, 
I think, instrumental in securing the signing of most of the iEolian 
contracts. Naturally, the letter was not written by Mr. Bowers, but 
by his advertising man. He says : 

We have waited some Httle time before deciding to send on " n Garden Mati- 
nee," which goes forward to-day, under separate cover. The delay was due 
to our earnest desire to avoid sending you anything that might prove useless 
material. As you will notice, the number is a little out of beaten traclt, and 
It is a matter of gratification to us that its sale has justified its publication. It 
has not only sold well to the general public, but also has been taken up by the 
more prominent piano teachers as material for their advanced students. As 
it Is gone over the 10,000 mark and is still going, we hope that it will also 
prove good property for the Edison. 

You gentlemen will note that there was no question in the mind of 
the writer of this letter as to his sheet-music business being preju- 
diced by phonographic reproduction; in fact, he was obviously most 
anxious that we should take it. Now, note particularly, what he 
says in conclusion : 

The sale of our sheet music is helped materially through the Edison, and 
we feel under obligations to you, very much. 

Representative Washburn. What particular applicability to the 
proposition before us have the figures which you have quoted relat- 
mg to the sale of sheet music? Do you mean to suggest that the sale 
of sheet music has been helped by reproduction in mechanical instru- 
ments? 

Mr. Dyer. Yes, sir. I think that is a conclusion that can fairly 
be drawn. You understand, of course, that so far as the proposition 
before us is concerned I regard it as unconstitutional and as opposed 
to public policy. But if such were not the case it would be unnec- 
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essary because the composers are being actually helped and are prof- 
iting by the work of the manufacturers. 

Representative Washburn. But your proposition is that the repro- 
duction of this music on mechanical instruments has actually pro- 
moted the sale of sheet music. 

Mr. Dyer. Yes, sir ; I believe that is true, although our opponents 
assert that we have destroyed the sale of sheet music. 

The Chairman (to Representative Washburn). Has the House 
committee not received letters stating that the sale of sheet music 
was being destroyed by these* mechanical devices? 

Representative Washburn, Yes. 

Mr. Dyer. If that fact was definitely proved, I would admit that 
the composers have an ethical right here. 

Mr. Walker. The introduction of automatic mechanical instru- 
ments so far from taking away from composers anything that they 
had, has largelv increased their revenue, so that they have nothing 
ethical to complain of. 

Mr. Dyer. That is my position exactly. But even from an ethical 
standpoint, a situation is presented which must not be lost sight of 
and which frequently comes up in connection with patents. It is 
a point that has been often passed upon by the courts. Two men, 
let us say, jointly make and patent an invention. One of them com- 
mences its manufacture and makes a million dollars profit. The other 
joint inventor and joint patentee makes nothing. Has not the latter 
an ethical right to a part of the profit of the patent on the invention 
which he helped to create? Why should his partner in the enter- 
prise be entitled to take all the profits and he receive none? But 
m each of these cases the courts have said, " No," because if the man 
who had manufactured the invention instead of making a million 
dollars had lost a million dollars instead, he would have the same 
ethical right to claim from his partner a contribution for his share 
of their loss. And this is the situation here. Although the com- 
posers are very anxious that the manufacturers should divide their 
profits, we have not yet heard of any willingness on their part to 
contribute for any losses which might be incurred in using their 
compositions. And it would of course be impossible to provide any 
feasible way by which this could be done. This is by no means 
an imaginary situation. Mr. Pettit has referred to the fact that 
records of his company may cost a thousand dollars or more before 
a single one is sold, so that it is readily possible that very considerable 
losses may be incurred in connection with special compositions. If, 
therefore, we are to depart from the domain of practical legislation 
and are to attempt to define and secure ethical rights, the manu- 
facturers have some ethical rights themselves, one of which is that 
if they are to be called upon to share their profits with composers, 
the composers should also be called upon to share any losses. 

If after all that shall be said, the committees believe that the 
proposition is both constitutional and expedient, and that something 
should be done for the authors and composers, we will of course 
submit willingly and as cheerfully as possible. But I think it ought 
not to be done by way of a single omnibus provision in a bill that 
deals with so many other matters. It seems to me that the proper 
protection of the many interests involved can be secured only by 



BBVISION OF COPYRIGHT LAWB. 298 

means of a separate bill that will surround copyrights of this char- 
acter with all the safeguards by which the public is now protected 
from the grant of the improper and improvident patents. The rights 
granted by patents are, in fact, much more restricted than those 
which it is proposed to grant by way of mechanical copyright. . A 
situation would be presented in the patent practice that would be 
analogous to that which would be presentea here, if the owner or 
proprietor of an invention — not the inventor, but the proprietor or 
assignee — ^had only to make application in the Patent Office, pay a 
fee of 50 cents, and have granted to him a patent that would secure 
a monopoly perhaps for seventy-five years, if not more. If you are 
going to grant or provide for the granting of these mechanical copy- 
rights, is it not proper that you should surround the grant by all 
necessary protection as will prevent the public from being imposed 
upon by frauds? I have prepared the rough skeleton of a bill em- 
bodying some of my ideas as to what ought to be done, and have sub- 
mitted it to Mr. Currier. 

The Chairman. Would you like to put that bill in the record? 

Mr. Dyer. Yes; I would. 

The bill referred to by Mr. Dyer is as follows : 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled. That every citizen of the United 
States who has written, composed, or produced any new and original literary 
or dramatic work or musical composition not Ivnown or produced by others 
before his writing, composition or production thereof, and not published, pro- 
duced, or i)erformed in this or any foreign country, before his application, may, 
upon the payment of a fee of five dollars and other due proceedings had, obtain a 
mechanical copyright therefor. 

Sec. 2. In the case of a literary or dramatic work or musical composition 
which shall be the Joint creation of production of two or more persons, a 
mechanical copyright nhall be issued to the joint authors or composers, and the 
application therefor shall be made by them jointly. 

Sec. 3. All mechanical copyrights shall be issued in the name of the United 
States of America, under the seal of the Library of Congress, and shall be 
signed by the librarian of Congress or the registrar of copyrights, and they 
shall be recorded in the Library of Congress in books to be kept for that 
purpose. 

Sec. 4. Every mechanical copyright shall contain the title of the literary 
or dramatic work or musical composition and a grant to the author or composer 
or to the authors or composers, as the cnse may be, his or their heirs or assigns 
for the term of ten years, of the exclusive right, subject to the restrictions of 
this act, to make, sell, distribute, or let for hire, any device, contrivance, or 
appliance esi>eclally adapted in any manner whatsoever to reproduce to the ear, 
the whole or any material part of the copyrighted work or comi)ositlon. 

Sec 5. Every mechanical copyright shall date from the day on which the 
application therefor Is received at the office of the Librarian of Congress. 

Sec. 6. The applicant for a mechanical copyright shall make oath that he does 
verily believe himself to be the original and first creator, author, or composer 
of the writing or the literary or dramatic work or musical composition for 
which he solicits a mechanical copyright ; that he does not know and does not 
believe that the same was ever before known, written, produced, or published, 
and shall state of what country he Is a citizen. Such oath may be made before 
any person within the United States authorized by law to administer oaths, or, 
when the applicant resides in a foreign country, before any minister, charg<^ 
d'affaires, consul, or commercial agent holding a commission under the Govern- 
ment of the United States, or before any notary public, judge, or magistrate 
having an official seal and authorizeil to administer oaths in a foreign country 
In which the applicant may be, whose authority may be proved by certificate 
of a diplomatic or wnsular officer of the Ignited States. When the application 
shall be made by joint authors or composers, a like oath shall be made by each 
of them. 
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Sec. 7. On the filing of any such application and the payment of the fee 
required by law, the Librarian of Congress shall cause an examination to be 
made of the form of said application, and if on such examination it shall ap- 
pear that the claimant is Justly entitled to a mechanical copyright under the 
law, the Librarian shall issue a mechanical copyright therefor. 

Sec. 8. Mechanical copyright may be granted and Issued to the assignee of 
the author or composer, but the assignment must first be recorded in the lA- 
brary of Ck>ngre8s. And in all cases of an application by an assignee for the 
issue of a mechanical copyright, the application shall be made by and shall 
be accompanied by the oath of the author or composer. 

Sec. 9. When any i)erson, having written or composed any new and original 
literary or dramatic work or musical comi)Osltlon, for which a mechanical 
copyright might have been granted, dies before a mechanical copyright Is 
granted, the right of applying for and obtaining the mechanical copyright shall 
devolve on his executor or administrator in trust for the heirs at law of the 
deceased, in case he shall have died Intestate; or If he shall have left a will 
disposing of the same, then In trust for his devisees, In as full manner and on 
the same terms and conditions as the same mipht have been claimed or en- 
Joyed by him In his lifetime ; and when the application is made by such legal rep- 
resentatives, the oath or affirmation required to be made shall be so varied 
in form that it can be made by them. The executor or administrator duly 
authorized under the law of any foreign country to administer upon the estate 
of the deceased author or composer shall. In case the said author or com- 
poser was not domiciled in the United States at the time of his death, have the 
right to apply for and obtain the mechanical copyright. The authority for 
such foreign executor or administrator shall be proved by certificate of a dip- 
lomatic or consular oflicer of the United States. 

Sec. 10. Every mechanical copyright or any Interest therein shall be as- 
signable in law by an Instrument in writing, and the grantee of any mechanical 
copyright, or his assignees or legal representatives, may in like manner grant 
and convey an exclusive right under his mechanical copyright for the whole, 
or any specified part of the United States. The assignment, grant, or conveyance 
shall be void as against any subsequent purchaser or mortgage, for a valuable 
consideration, without notice, unless It Is recorded In the library of Ck)ngre88 
within three months from the date thereof. If any such acknowledgment, grant, 
or conveyance of any mechanical copyright shall be acknowledged before any 
notary public of the several States or Territories, or the District of Columbia, 
or any commissioner of a United States circuit court, or before any secretary of 
legation or consular officer, authorized to administer oaths or perform notarial 
acts under section seventeen hundred and fifty of the Revised Statutes, the 
certificate of such acknowledgment, under the hand and official seal of such 
notary or other officer, shall be prima facie evidence of the execution of such 
assignment, grant, or conveyance. 

Sec. il. It shall be the duty of all grantees of mechanical copyrights and 
their assignees and legal representatives, and of all persons making or vending 
the printed work or musical composition or any device, contrivance, or api»ll- 
ance especially adapted In any manner whatsoever to reproduce to the ear, 
the whole or any material part of such work or musical composition, to give 
sufficient notice to the public that the same Is protected by mechanical copy- 
right, either by printing conspicuously thereon the words ** protected by me- 
chanical copyright," together with the day and year the mechanical copyright 
was granted ; or when, from the character of the article, this can not be done, 
by affixing to it or to the package wherein one or more of them Is contained, 
a label containing the like notice ; and in any suit for infringement, by the party 
falling so to mark, no damages shall be recovered by the plaintiff, except on 
proof that the defendant was duly notified of the Infringement and continued 
the infringing acts after such notice. 

Sec 12. Every person who, in any manner marks upon anything made, used, 
or sold by him, for which he has not obtained a mechanical copyright, the 
name or Imitation of the name of any person who has obtained a mechanical 
copyright therefor, without the consent of the grantee of such mechanical 
copyright or his assigns or legal representatives, or In any manner marks 
upon or affixes to any such mechanically copyrighted article, device, or compo- 
sition, the words *' protected by mechanical copyright," or any words of like 
import, with intent to Imitate or counterfeit the mark or device of the grantee, 
without having the license or consent of such grantee or his assigns or legal 
representatives, or who, in any manner, marks upon or affixes to an uucopy- 
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righted article, work, or composition, the words "mechanical copjfrlght,** or 
any words Importing that the «ime is mechanically copyrighted, for the pur- 
pose of deceiving the public, shall be liable for every such offense to a penalty 
of not less than ten dollars with costs, one-half of such penalty to the person 
who shall sue for the same and the other to the use of the X'nited States, to be 
recovered by suit in any district court of the United States within whose juris- 
diction such ofTense may have been committed. 

Sec. 13. Damages for the infringement of any mechanical copyright may be 
recovered by action on the case in the name of the party interested, either as 
grantee or assignee. And whenever in any such action a verdict is rendered 
for the plaintiflf, the court may enter Judgment thereon for any sum above the 
amount found by the verdict as the actual damages sustained, according to the 
circumstances of the case, not exceeding three times the amount of such verdict, 
together with the costs. 

Sec 14. In any action for infringement the defendant may plead the general 
Issue, and, having given notice in writing to the plaintiff or his attorney thirty 
days before, may prove on trial any one or more of the following special matters : 
First, that the literary or dramatic work or musical composition had been 
created, published, produced, or was known to others prior to the supposed 
writing, creation, production, or composition thereof by the author or composer ; 
second, that the supi)osed author or composer was not the original and first 
creator of any material or substantial part of the literary or dramatic work 
or musical composition, protected by the musical copyright; and third, that the 
literary or dramatic work or musical composition was known to the public prior 
to the application for musical copyright. Ajid in notices as to proof of previous 
creation, knowledge, publication, or production of the work or composition 
copyrighted, the defendant shall state the names and residences of the persons 
alleged to have created or produced, or to have had the prior knowledge of the 
work or composition copyrighted, and where and by whom it had been pub- 
lished or known ; and if any one or more of the special matters alleged shall be 
found for the defendant. Judgment shall -be rendered for him with costs. And 
the like defenses may be pleaded In any suit In equity for relief against an 
alleged infringement, and proofs of the same may be given upon like notice 
in the answer of the defendant and with the like effect. 

Sec. 15. The several courts vested with Jurisdiction of cases arising under 
the patent laws shall have power to grant injunctions according to the course 
and principles of courts of equity, to prevent the violation of any right se- 
cured by a mechanical copyright, on such terms as the court may deem rea- 
sonable; and upon a decree being rendered in any such case for an infringe- 
ment the complainant shall be entitled to recover, in addition to the profits to 
be accounted for by the defendant, the damages which the complainant has 
sustained thereby ; and the court shall assess the same or cause the same to be 
assessed under its direction. And the court shall have the same innver to In- 
crease such damages in its discretion as is given to increase the damages 
found by verdicts In actions In the nature of actions of trespass upon the case. 
But in any suit or action brought for infringement of any mechanical copyright 
there shall be no recovery of profits or damages for any infringement com- 
mitted more than three years before the filing of the bill of complaint or the 
issuing of the writ in such suit or action. 

Sec. 16. Any manufacturer of devices, contrivances, or appliances, espe- 
cially adapted In any manner whatsoever to reproduce to the ear, literary 
and dramatic works or musical cohipositlons, such as perforated music rolls or 
talking-machine records, shall be entitled to make use of the whole, or any 
materal part of the work or composition covered by any mechanical copyright, 
subject to the following provisions : 

First. The manufacturer shall notify the Librarian of Congress In writing 
of the manufacturer's Intention to use the subject-matter of the mechanical 
copyright, giving the title thereof and the date on which the copyright was 
granted. 

Second. The Librarian of Congress shall thereupon promptly communicate 
with the grantee of such mechanical copyright or with the assignee of rword 
thereof, advising such grantee or assignee of such notice from the manufacturer 
and of the title and date of the mechanical copyright intended to be so used. 
and the Librarian of Congress shall thereui)on require such grantee or assignee 
to produce proof of ownership of the mechanical copyright and of authority 
to receive royalties from the uiauufacturer for its use. In case of dispute 
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as to the ownership of any mechanical copyright the Librarian of Ck>ngres8 shall 
determine the question under such rules and regulations as he may prescribe, 
and his decision in the matter shall be final. 

Third. As soon as practicable the Librarian of Congress will notify the 
manufacturer in writing of the present owner of the mechanical copyright to 
be used and to whom such manufacturer shall pay royalties. 

Fourth. The royalties to be paid by any manufacturer for the use of any 
mechanical copyrighted work or musical composition shall, unless agreed 
upon by contract between the manufacturer and copyright proprietor, be 
based on the actual list selling price to the public of the devices or appliances 
embodying the copyrighted work or composition, and in every case shall be 
three per cent of such list selling price regardless of the price at which such 
devices or appliances may be sold by the manufacturer to agents, jobbers, or 
dealers, and regardless of any discounts which may be allowed therefrom. 

Fifth. The manufacturer shall keep an accurate record of each device or 
appliance embodying the mechanical copyright which may be made and sold 
and from and on which record the above royalty shall be based. Said record 
shall be open at all convenient times, not oftener than once a month, to the 
inspection of the copyright proprietor or his duly authorized representative. 

Sixth. The royalties payable under this act shall be paid by the manufacturer 
to the copyright proprietor or his nominee in writing, once every three months, 
by the manufacturer, and each such statement shall be accompanied by a state- 
ment of the number of appliances or devices made and sold utilizing the copy- 
righted work or composition, and such statement shall be sworn to as true and 
correct by the manufacturer, or if the manufacturer be a corporation by some 
officer thereof having knowledge of the facts. 

Sec. 17. Whenever any manufacturer shall apply for leave to use any me- 
chanical copyright, as provided for in the preceding section, and shall comply 
with the various conditions thereof, no action for infringement of the me- 
chanical copyright shall be maintained either against the manufacturer or any 
one selling or using the device or appliance made and sold by the manufacturer 
and embodying a mechanical copyright; and no action shall be maintained 
against a manufacturer nor injunction granted where it shall be shown to the 
satisfaction of the court that the manufacturer's use of any mechanical copy- 
right was unwitting and steps are taken by the manufacturer promptly to 
comply with the requirements of the preceding section. 

Sec. 18. The rights hereby granted for mechanical copyrights are Independent 
of other rights In literary or dramatic works or musical compositions to which 
the author may be entitled under the copyright statutes. 

Sec. 19. The rights and privileges granted by this act shall be extended to 
' authors and composers who may be citizens or subjects of a foreign State or 
nation which grants either by treaty, convention, agreement, or law, to citissens 
of the United States, the benefit of copyright on substantially the same basis 
as is granted under this act ; or when such foreign State or nation is a party to 
an international agreement which provides for reciprocity in the granting of 
copyright, by the terms of which agreement the United States may at its 
pleasure become a party thereto. The existence of the reciprocal conditions 
aforesaid shall be determined by the President of the United States by procla- 
mation made from time to time as the purposes of this act may require. 

Sec. 20. That all actions arising under this act shall be originally cognizable 
by the circuit courts of the United States, the district court of any Territory, 
the supreme court of the District of Columbia, the district courts of Alaska, 
Hawaii, and Porto Kico, and the courts of first instance of the Philippines. 
Actions uiider this act may be instituted in the district of which the defendant 
is an inhabitant or in the district where the violation of any provision of this 
act has occurred, and where the defendant has a regular and established 
place of business. Any such court, or the Judge thereof, shall have power, upon 
bill in equity filed by any party aggrieved, to grant an Injunction to prevent the 
violation of any right secured by said laws, according to the course and prin- 
ciples of courts of eciuity, on such terms as said court or judge may deem 
reasonable. Any injunction that may be granted restraining and enjoining the 
doing of anything forbidden by this act may be served on the parties against 
whom such injunction may be granted anywhere in the United States, and shall be 
operative throughout the United States and shall be enforceable by proceedings 
In contempt or otherwise by any other court or judge possessing jurisdiction of 
the defendants; but the defendants or any or either of them may make a mo- 
tion to the proper court of any other district where such violation is alleged 
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to dissolve said injunction, upon such reasonable notice to the plaintiff as the 
court or Judge before whom such motion shall be made shall deem proper, 
service of said motion to be made by the plaintiff In question or his attorney 
in the action. Said courts or Judges shall have authority to enforce said 
injunction and to hear and determine a motion to dissolve the same as herein 
provided as fully as if the action were pending or brought in the district In 
which said motion is made. The clerk of the court granting the injunction 
shall, when required so to do by the court hearing the application to dissolve 
or enforce such injunction, transmit without delay to said court a certified 
copy of all the papers on which the said injunction was granted that are on 
file in his ofllce. 

Sec. 21. The final orders, Judgments, or decrees of any courts mentioned in 
the first preceding section may be reviewed on appeal or writ of error in the 
manner and to the extent now provided by law for the review of cases finally 
determined in said courts, respectively. 

Sec. 22. That in all recoveries under these acts full costs shall be allowed. 

Sec. 23. That nothing in this act shall prevent, lessen, Impeach, or confound 
any remedy at law or in equity which any party aggrieved by any infringement 
of a mechanical copyright might have had if this act had not been passed. 

Sec. 24. The manufacturer of any device or appliance adapted to mechanic- 
ally reproduce to the ear the whole or material part of a literary or dramatic 
work or musical composition, and who shall comply with the requirements of 
section 16 of this act, shall, if the recording of the work or composition involves 
an original and artistic arrangement and adaptation, be entitled to a me- 
chanical copyright thereon, subject to and upon complying with the following 
conditions : 

(1) The manufacturer shall make application in writing for such mechanical 
copyright, giving his name, citizenship, and address if an Individual; the 
names, citizenship, and addresses of all the members If an association or firm, 
and the State of incorporation and domicile if a corporation. 

(2) A fee of fifteen dollars shall be payable with each application. 

(3) T^'o copies or samples of the device or appliance embodying the me- 
chanical copyright shall be deposited with the Librarian of Congress after the 
same shall have been placed upon the market for sale in the United States, and 
shall be preserved by the Librarian of Congress in suitable archives for that 
purpose. 

(4) The term of any mechanical copyright which shall be thus granted to a 
manufacturer on the device or appliance utilizing the copyrighted work or com- 
position shall expire with the mechanical copyright on such work or compo- 
sition. 

Mr. Dyer. Under such a bill as I propose the application for a 
mechanical copyright must be made by the composer himself, just 
as a patent application must be made by the original inventor. The 
composer must be an American citizen, unless, of courscj equivalent 
rigjhts are granted to Americans in foreign States, in which case the 
citizens or subjects of those States can receive the benefit of the law. 
The applications should be accompanied by an oath made by the 
composer, in which he shall swear that he is the first and original 
composer and that the composition has never before been known or 
published. Inventors are required to make similar oaths. Why 
should there be any discrimination in favor of composers? The fee 
should be a substantial fee. Inventors pay' $36 to the Government 
for each patent. Why should composers have to pay only a fee of 50 
cents? This is not a fair and equitable charge, when we consider 
that under a mechanical copyright composers would obtain a larger 
measure of protection and for an enormously greater time than in- 
ventors. There should be a provision providing for the assignment 
of copyrights that would be simihir to the provisions in the patent 
law; there should be something that w^oula prevent Mr. Sousa or 
Mr. Herbert from making broad, general, and indefinite assignments 
of their works, but permitting them, of course, to make individual 
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assignments of each individual work. The bill should include a pro- 
vision as to universal royalties, because unless this is done the mo- 
nopolization of current music becomes readily possible, and the result 
of that would be not only harmful to the public and to the composers, 
but it would place the smaller manufacturers at a tremendous disad- 
vantage. We hope this feature will not be left out if the bill is to 
be adopted. If the proper provisions are made and the necessary 
safeguards are introduced, the honest and meritorious composers will 
be tenefited and the public will not be particularlv harmed. They, 
at least, will know that they are paying royalties only on the bona fide 
article, because the composer must make oath that the composition 
was composed by him and that it was never known before. 

How much time have I, Mr. Chairman ? 

The Chairman. You have ten minutes yet, sir. 

Mr. Dyer. I have written out a few reasons why I think a sepa- 
rate bill somewhat along the line I have proposed should be adopted, 
and as these are in short paragraphs I will read them. 

(1) The question of mechanical copyright is an entirely distinct 
and separate subject-matter, involving independent considerations 
and formalities from an ordinary copyright. To attempt to combine 
the two species in a single bill would oe confusing and no doubt 
would result in constant litigation. 

(2) A separate bill can be carefully framed so as to fairly protect 
all interests without delaying the passage of the main copyright bill, 
the importance and desirability oi which appear to be admitted by 
all. And it does appear to me, speaking parenthetically, to be unfor- 
tunate that a bill that seems to be so generally desired by all the au- 
thors and the literary people of this country^ should be delayed in its 
passage by a rather sordid commercial struggle, such as we have been 
having on this question. I should like to see the main bill passed. 

(3) If the proposition of mechanical copyrights is unconstitu- 
tional, as I firmly believe it is, the separate bill would fall alone with- 
out possibly carrying with it the whole fabric of the copyright law. 

(4) It has the tremendous advantage of putting the composers on 

fuard as to their rights, since in eveiy case a formal application will 
ave to be signed and a formal oath will have to be executed, and in 
case of transfer a formal assignment will have to be made. 

I might say in passing that at the present time the composer in 
practically every case simply sends his music to the publisher, who 
attends to the formalities of the copyright. Under a separate bill 
the publisher, while being free to obtain copyright in the usual 
way, would have to go back to the composer if he wished to secure 
a mechanical copyright. He would have to present an application 
to the composer and say " Please sign this," and he would have to 
present an oath to the composer and say, " Please swear to the truth 
of these facts," and he would have to present an assignment to the 
composer and say "Here is an assignment; please execute this." 
Naturally, the composer would ask " W hat are these papers that I am 
signing?" and in this way complete understanding of the matter 
could be obtained by the composer, which I am sure is not the case 
now. Under existing conditions, when a composer turns over his 
composition to a publisher the latter attends to all formalities of 
securing the copyright, and in many instances — I presume in most in- 
stances — composers do not know the rights which the publishers have 
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secured. If, however, the composer in each case has the matter 
clearly brought home to him, there would be a more reasonable hope 
that the composer and not the publisher would be primarily benefited 
by the mechanical copyright law. The great cry for this legislation 
has been to grant to £he composer the rights to which they are en- 
titled. Let us take the publishers at their word and do everything 
in reason to see that the composers i^ceive the benefits of the law. 

(5) The manufacturer would have a fair assurance that he was 
paying royalties to a person honestly entitled to receive them and not 
to a person who may have stolen the composition from some one else 
or from the prior art. Examples of this sort have been brought to the 
attention of the committee where it was shown that well-known com- 
positions were plagiarized. Under existing conditions, manufac- 
turers using those copyrights would have to pay royalties; but under 
a separate bill, having the proper safeguards, that would not be 
possible. 

Now, as to the question as to the constitutionality of a provision in 
any bill relating to universal royalties. I would like to make one or 
two statements on that point. I think this is a perfectly constitu- 
tional provision, and I do not at all agree with Mr. Burkan, who 
argues that any rights which Congress shall grant must be exclusive, 
and that to provide for universal royalties would be the granting of 
less than an exclusive right. Admitting that this is so, what does it 
prove ? Congress undoubtedly can grant any rights that are less than 
exclusive rights. If his argument is correct, then since he contends 
that composers are entitled to mechanical rights which have not yet 
been granted to them, the existing copyright law must be unconsti- 
tutional, because it does not include exclusive rights, and since it is 
impossible for the human mind to foresee every use to which music 
might be put, no bill would be constitutional because it would be 
humanly impossible to provide exclusive rights. Now, in the case 
of patents, tne rights granted are not exclusive, but are strictly lim- 
itea to the right to make, use, and sell the patented invention, and 
the grant is surrounded by many conditions which must be complied 
with; for instance that the invention has not been in public use for 
more than two yeai-s, and that it has not been abandoned. 

Representative Leake. Has any country applied a provision for 
universal privilege? 

Representative Currier. Canada has a provision in its law that a 
license must be granted at a reasonable price or the patent can be 
revoked. 

Representative Leake. But this is not a universal privilege, such as 
you claim here. Does any country allow anyone to use a patent or 
copyright upon payment of compensation to the owner? 

The CnAiR>4AN. Italy has a copyright for life, or forty years, with 
the privilege of renewal. 

Representative Leake. But no compulsory compensation law? It 
was suggested a little while ago that no country in the world had ever 
extended the copyright law to mechanical devices. I want to know 
whether any count 17 has extended the copyright law to mechanical 
inventions. 

Mr. Dyer. That is so, I believe, in Italy and to a limited extent in 
France. In Great Britain the patent law practically provides for 
universal rovalties under certain conditions. 
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Referring now to the .point that the rights cranted by Congress to 
patentees are not exclusive rights, but are simject to reasonable re- 
strictions based oii considerations of public policy, all patents, though 
granted by the Federal Government, are subject to the police power 
of the various States. In one case the supreme court of the State of 
Indiana affirmed the constitutionality or an act fixing the price at 
which a patented invention shoufd be sold to the public. 

The Chairman. In revising your remarks you will please refer to 
such case. 

Mr. Dyer. Yes, sir; I will do so. The case in question is Central 
Union Telephone Company v. Bradbury (106 Ind., 1). In that case 
the State legislature of Indiana fixed the price at which telephones 
should be leased in the State. The telephone company claimed that 
its apparatus was patented and that its rights were exclusive and that 
it could charge what it saw fit for the same. But the supreme court 
of Indiana affirmed the constitutionality of the act and held that it 
was within the power of the States to determine the price which 
should be charged by patentees for the patented apparatus. 

Representative Leake. I want to get this clear in my mind. As I 
understand it, this is a property right that has not yet been extended 
to authors. The idea that I get from your remarks is that it is a 
thing to be used in common. Now, what reason can you advance for 
applying that proposition to the reproduction, for example, of songs 
that would not equally apply to books, trade-marks, or patents? 
Why should we adopt a policy to songs that we have never adopted as 
to books, trade-marks, or patents? 

Mr. Dyer. If an author or composer writes a piece of music and 
has it copyrighted, and the phonograph companies make a large 
amount of nioney out of it, and in doing so destroy the sale of the 
sheet music so that the composer makes nothing,* I think he ought to 
be paid something. But this is not the situation, and it is impossible 
that there should be any sale of records of the composition without 
there being a corresponding sale of the sheet music. Each may help 
the other, but phonograph reproduction is certainly a powerful 
stimulus to the sale of sheet music. Perhaps there is no reason 
logically why this provision of universal royalties should not apply to 
books, trade-marks, and patents, and some day it may be necessary 
to so modify those laws, to prevent the evil effect of " centralization 
and monopoly. But here we are confronted with a serious practical^ 
condition. The phonograph companies have lawfully built up large* 
enterprises along a definite line — the supplying bt current music to 
the public — and it is important that the legislation should be so 
framed as not to destroy that business. 

Representative Leake. When you once recognize a thing as a right 
in trade-mark owners and inventors why should you not recognize it 
in authors? 

Mr. Dyer. I do not recognize it any more than did the Supreme 
Court in the case of Baker v. Selden. In that case a man invented 
a new system of bookkeeping which he described in a copyrighted 
book, and the Supreme Court said that the copyright should go only 
to the book itself and not to the art as described in the book. 

Representative Leake. How many years ago was that? 

Mr. Walker. In 1880. 
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Mr. Dyer. Tou are not here to grant bounties, but to pass consti- 
tutional laws. 

Representative Leake. But new conditions are arising all the time, 
and fliere is no reason why the court should not so hold under the 
present conditions, if that term meant that it ran for a year, for ex- 
ample. 

Mr. Dyer. The Constitution says that all copyright laws shall have 
for their primary object the promotion of science and the useful arts. 
Congress nas already extended the meaning of the word " writings " 
to include photographs, maps, charts, statuary, and many other 
things, but mey have all been something that could be seen and that 
conveyed some intellectual idea through the sense of sight. This is 
the first time that an attempt has ever been made to depart from this 
appeal to that particular sense and to include other senses. When 
we once depart irom this limitation we have passed the danger point. 

I thank you gentlemen for your attention, and with your permis- 
sion I will include at the conclusion of my remarks a short statement 
in which my position is more concisely expressed. 

Representative Barchfeld. Your company has moving-picture 
riffhts? 

Mr. Dyer. Yes. 

Representative Barchfeld. And you are a respecter of copyrights? 

Mr. Dyer. We try to be. 

Representative Barchfeld. Can not you, as the representative of 
your company, do something to correct the evil of which Mr. Frohman 
and the other gentleman have complained? 

Mr. Dyer. I think Mr. Frohman's position is perfectly fair, and if 
the evil exists I will use my best efforts and influence to have it cor- 
rected. 

Mr. Walker. I have in my mind a Supreme Court decision exactly 
in point. 

Representative Leake. I wish to make one remark at this point. 
When I asked the gentleman [Mr. Walker] if he was a lawyer, I 
asked that not with the view of reflecting upon his legal ability, but 
to get on record his relation to these questions. 

Representative Currier. He is the author of "Walker on Patents." 

Mr. Walker. Here is a case — the case of South Carolina v. United 
States in 199 U. S. The opinion was rendered by Mr. Justice 
Brewer. He says: 

The Constitution is a written instrument As such its meaninf? does not alter. 
That which it meant wheii adopted it means now. Being a grant of powers to 
n government its language is general, and as changes come in social and politi- 
cal life it embraces in its grasp all new conditions which are within the scope 
of the powers in terms conferred. In other words, while the i)owers granted 
do not change, they apply from generation to generation to all things to which 
they are in their nature applicable. This in no manner abridges the fact of its 
changeless nature and meaning. Those things which are within its grants of 
power, as those grants were understocxl when made, are still within them, and 
those things not within them remain still excluded. 

Now, on the other point — the suggestion of the gentleman from 
New Jersey was why we should not apply to copyright the same 
principles we apply to books? The principle which Mr. Barchfeld 
tries to apply to books never was applied to copyrights. I am said 
to be the author of " Walker on Patents." I get $1.50 royalty on each 
book, and gentlemen have been making enormous fees in practice 
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based on the information contained in that book. I have the same 
right to ask of Congress to pass laws to forbid people from thus using 
my book that Victor Herbert has to ask that musical instruments be 
suppressed. 
XThe statement referred to by Mr. Dyer is as follows:) 
1. At the former hearing it was contended that the word " writ- 
ings," as used in the Constitution, must be limited to a visible repre- 
sentation by which the intellectual thought or idea of an author or 
composer is rendered intelligible through the agency of sight, as in 
the case of a book, a chart, printed music, a dr^winff, a photograph, 
statuary, etc. Nothing need be added to what has alreaay been said 
on this point. 

The advocates of the proposition to change the copyright law ad- 
vance the claim that the intellectual ideas, such as a musical composi- 
tion, exist as a separate property right, independent of the tangible 
sheet on which those ideas are visibly expressed, and they argue that 
this intellectual property can be exclusively appropriated whereby a 
visible or audible reproduction thereof may be prevented. Precisely 
the same situation and precisely the same contention would be pre- 
sented and could be made in the case of the author of a new cook 
book describing original recipes, the author of a book describing a 
new system of doing business, the author of a book on architecture 
illustrating new and original plans, the author of a book describing 
a new system of shorthand, or the author of a book describing a new 
system of bookkeeping. In each case there would be, in addition 
to the right to print and sell copies of these books, the same moral 
right to the exclusive use of the recipes or the system of doing busi- 
ness, or the architectural plans, etc. In other words, if copyright 
shall apply in the case of musical compositions to the sounds them- 
selves and shall be infringed by anyone reproducing those sounds, 
then copyright should with equal propriety prevent anyone from 
using the recipes, from practicing the system of doing business, and 
from utilizing the architectural plans, but the Supreme Court in 
Baker v, Selden (101 U. S., 99) said that such a conception of the 
nature of copyright property is entirely erroneous. In that case the 
copyright relates to a book describing a peculiar system of bookkeep- 
ing. The defendant described the same system in another book. 
While it was not claimed that the defendant's book was a copy of 
complainant's book, it was urged that since complainant had pro- 
duced a new system of bookkeeping, he had a right to the exclusive 
practice of that system, however it might be described. In disposing 
of this contention, the Supreme Court, by Mr. Justice Bradley, said: 

There is no doubt that a work on the subject of bookkeeping, though only 
explanatory of well-known systems, may be the subject of a copyright; but, 
then, it is claimed only as a book. Such a book may be explanatory either 
of old systems, or of an entirely new system; and considered as a book, as 
the work of an author, conveying information on the subject of bookkeeping, 
and containing detailed explanations of the art. It may be a very valuable 
acquisition to the practical knowledge of the community. But there is a clear 
distinction between the book, as such, and the art which it is intended to 
illustrate. The mere statement of the proposition is so evident, that it requires 
hardly any argument to support it. The same distinction may be predicated 
of evei*y other art as well as that of bookkeeping. A treatise on the com- 
position and use of medicines, be they old or new ; on the construction and use 
of plows, or watches, or churns; or on the mixture and application of colors 
tor painting or dyeing; or on the mode of drawing lines to produce the effect 
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of perspective, would be the subject of copyright; but no one would contend 
that the copyright of the treatise would give the exclusive right to the art 
of manufacture described therein. The copyright of the boolc, if not pirated 
from other works, would be valid without regard to the novelty, or want of 
novelty, of its subject-matter. The novelty of the art or thing described or 
explained has fiothing to do with the validity of the copyright. To give to 
the autiior of the book an exclusive property in the art described therein, 
when no examination of Its novelty has ever been otficlally made, would be 
a surprise and a fraud upon the public. That Is the province of letters patent, 
not of copyright The claim to an Invention or discovery of an art or manufac- 
ture must be subjected to the examination of the Patent Office before an 
exclusive right therein can be obtained ; and It can only be secured by a patent 
from the Government 

The difference between the two things, letters patent and copyright may 
be illustrated by reference to the subjects just enumerated. Take the case of 
medicines. Certain mixtures are found to be of great value In the healing 
art. If the discoverer writes and publishes a book on the subject (as regular 
physicians generally do), he gains no exclusive right to the manufacture and 
sale of the medicine; he gives that to the public. If he desires to acquire such 
exclusive right he must obtain a patent for the mixture as a new art manu- 
facture, or cdmposltlon of matter. He may copyright his book, If he pleases; 
but that only secures to him the exclusive right of printing and publishing his 
book. So of all other Inventions or discoveries. ' 

The copyright of a book on perspective, no matter how many drawings and 
illustrations It may contain, gives no exclusive right to the modes of drawing 
described, though they may never have been known or used before. By pub- 
lishing the book, without getting a patent for the art, the latter is given to the 
public. The fact that the art described In the book by Illustrations of lines 
and figures which are reproduced in practice In the application of the art makes 
no difference. Those Illustrations are the mere language employed by the 
author to convey his ideas more clearly. Had he used words of description 
Instead of diagrams (which merely stand In the place of words) there could 
not be the slightest doubt that others, applying the art to practical use, might 
lawfully draw the lines and diagrams which were In the author's mind, and 
which he thus described by words in his book. 

The copyright of a work on mathematical science can not give to the author 
an exclusive right to the methods of operation which he propounds, or to the 
diagrams which he employs to explain them, so as to prevent an engineer from 
using them whenever occasion requires. The very object of publishing a book 
on science or the useful arts is to communicate to the world the useful knowl- 
edge which it contains. But this object would be frustrated if the knowledge 
could not be used without incurring the guilt of piracy of the book. And where 
the art it teaches can not be used without employing the methods and diagrams 
used to illustrate the book, or such as are similar to them, such methods and 
diagrams are to be considered as necessary incidents to the art, and given 
therewith to the public; not given for the purpose of publication in other 
works explanatory of the art but for the purpose of practical application. 
♦ •♦♦♦•* 

Recurring to the case before us, we observe that Charles Selden, by his books, 
explained and described a peculiar system of bookkeeping, and illustrated his 
method by means of ruled lines and blank columns, with proper headings on a 
page, or on successive pages. Now, while no one has a right to print or publish 
his book, or any material part thereof, as a book Intended to convey instruction 
in the art any person may practice and use the art itself which he has described 
and Illustrated therein. The use of the art Is a totally different thing from a 
publication of the book explaining it The copyright of a book on bookkeeping 
can not secure the exclusive riv'ht to make, sell, and use account books prepared 
upon the plan set forth in such book. •Whether the art might or might not have 
been pnteuto*! is a question which is not before us. It was not patented, and 
is open and free to the use of the public. And of course, in using the art the 
ruled lines and headings of accounts must necessarily be used as incident to it 

The plausibility of the claim put forward by the complainant In this case 
arises from a confusion of Ideas produced by the peculiar nature of the art 
described in the books which have been made the subject of copyright In de- 
scribing the art the illustrations and diagrams employed happen to correspond 
more closely than usual with the actual work performed by the operator who 
uses the art Those illustrations and diagrams consist of ruled lines and head- 
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ingB of accounts ; and it is similar ruled lines and headings of accounts which, 
in the application of the art, the bookkeeper makes with his pen, or the stationer 
with his press; while in most other cases the diagrams and illustrations can 
only be represented in concrete forms of wood, metal, stone, or some other 
physical embodiment. But the principle Is the same in all. The description 
of the art in a book, though entitled to the b^iefit of copyright, iays no founda- 
tion for an exclusive claim to the art itself. The object of the one is explana- 
tion ; the object of the other is use. The former may be secured by copyright 
The latter can only be secured, if it can be secured at all, by letters patent. 

II. Music, in the ordinarv sense, is copyrightable solely because 
it can be expressed visibly by a particular variety of writing. As 
a collection of sounds it is purely sensuous and only makes a pleasing 
impression on the ear, just as a perfume or confection produce 
pleasing impressions on the senses of smell and taste. It conveys 
absolutely no intellectual ideas as is the case with literature or tne 
drama or art. To the ordinary mind music merely " sounds good." 
If copyright protection is to be extended broadly to nonintellectual, 
sensuous sounds, carrying no impression of thought and divorced 
from the visible embodiment which, in a sense, may be called a 
writing, it is not seen why the protection should not with ecjual 
propriety be extended to purely sensuous perfumes and confections, 
which appeal to other senses and which may also be aptly described 
by printed or written words. 

III. To interpret the constitutional word " writings " to include 
"sounds" may result in future difficulties as to the interpretation 
of other apparently fixed and definite terms. There is more or less 
public criticism at the present time of the modern tendency to change 
the effect of the Constitution by interpretation rather than by 
amendment. Of course it would be intolerable to so restrict the 
Constitution that it could not be fairly applied to the existing con- 
ditions of life, but while the instrument is in a certain sense elastic 
it should not be stretched to the danger point. It seems impossible 
to give to the word " writings " an interpretation that will include 
"sounds," without practically closing one's eyes to the situation. 
No question of expediency and no question of moral or ethical right 
would warrant such an absolutelv indefensible position. If adopted 
it will surely return to plague the American people at some future 
time. In extending the word " writings " so as to include charts, 
photographs, paintings, and statuary the word has certainly been 
stretched to an extent that never could have been contemplated. 
But, in a measure, the extension has been always in the one direction 
and the idea of visibility has never been departed from. Unless 
there be a reasonable limitation in constitutional interpretation there 
might as well be no Constitution at all. 

IV. The question here presented is purely ethical. To nine men 
out of ten hearing only one side of a case it would appear that the 
composers have an ethical claim to a part of the profits derived from 
the unauthorized use of their creations. It is to be observed, how 
ever, that the author of a cook book or the author of a book on archi- 
tecture has identically the same ethical riijht in the case of a profit- 
able use of his ideas by others. Copj^right laws are not granted to 
secure ethical or moral rights, nor to provide for bounties or pen- 
sions to composers, however meritorious. The constitutional power 
is limited to the promotion of " science and useful arts." The pro- 
posed departure would not effect this result, but it is believed would 
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effect' a directly contrary result. Reciprocity as between American 
and foreign composers must, of course, be secured. It is repugnant 
to all sense of fair pliy and justice to ^ant to a foreigner in this 
country rights whicn are not granted m his home country, either 
to himself or to Americans. Under present conditions, with no in- 
centive on the part of manufacturers to advance one class of music 
to the exclusion of others, more than half of the compositions used 
by them are of foreign origin. To impose a tax for the use of Ameri- 
can music and permit unlimited use of foreign music would neces- 
sarily operate to the prejudice of American music. There would tKen 
be a direct incentive on the part of the manufacturer to avoid paying 
this tax and to utilize foreign music to the greatest extent possible. 
Of course there would necessarily be isolated instances of special 
" hits " by American composers which would have to be used, but j 
there would be the temptation, perhaps unconscious, to advance the \ 
use of foreign music to the exclusion of American music. The selfish- \ 
ness of .human nature would make this inevitable, however benevo- | 
lent the intentions of the manufacturers might be. Certainly a 
proposition to tax American music and to provide for unlimited I 
use of foreign music would not conduce^ to the promotion of this _' 
branch of American art. Many people in this country believe that i 
home industries are promoted by taxing the productions of their 
foreign competitors, but none has ever yet contended that American ' 
interests would be promoted bv taxing the home productions and ! 
admitting foreign productions ft'ee of taxation. 

V. If the rights of composers which they now have were curtailed, 
or if their profits under present conditions were lessened, or, in other 
words, if the use of their music by the manufacturei's worked a real 
and substantial injury to the composers, everyone should be willing 
to make almost any sacrifice to remedy such a condition. But such 
is not the case, and the evidence presented to the committee shows 
that the rights of composers were never so profitable as at present 
Letters have been introduced showing that many composers and pub- 
lishers seek the advertising advantage that is derived from the manu- 
facturers, and some of them actually complain that they are being 
unfairly discriminated against by manufacturers who do not use 
their music. It is impossible to believe that in a business where the 
conditions must be reasonably uniform some composers and publish- 
ers should seek the assistance of the manufacturers, and others should 
maintain thiat they were being ruined and oppressed by the manu- 
facturers. Apparently those publishers and composers who advo- 
cate a change in the law are putting forward this plea of an injury 
to their rights solely as a justification for their position and without 
any real basis for it. Their position is a purely sordid and selfish 
one and, in the case of many of them, before this controversy arose 
they were as earnest as anyone else in soliciting the advantages of 
free advertising from the manufacturers' use of tneir compositions. 

VI. In the case of joint patentees an ethical question sometimes 
arises which, if superficially considered, seems to appeal as strongly 
to the average minds as the claims advanced by the composers and 
publishers. Where one of two joint patentees practices the patented 
invention and derives enormous profits therefrom, his copatentee has 
sometimes asked that these profits be divided. His claim is that the 

8d207- 
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E refits were derived from the use of his intellectual idea. The courts, 
owever, have always decided that no such division of profits coula 
be enforced, because the arrangement does not provide for a reciprocal 
responsibility in case of loss. This is true in the present case and we 
have only heard that the publishers and composers are only anxious 
that the profits derived from the use of their compositions should be 
divided. Would they be willing to assume their proportionate share 
of any loss which might be incurred? Yet in the production of 
these mechanical devices very large expenses are incurred in employ- 
ing high-priced artists and in carrying out intricate and expensive 
factory operations. In some cases the expenses involved in putting 
out a single selection might run into the thousands of dollars. Should 
the piece be a failure could the manufacturers consistently look to 
the publishers for a reasonable contribution? It would seem that 
in a moral sense if the publishers have a right to participate in the 
profits of the enterprise they should be called upon to contribute 
toward any losses which might be incurred. 

VII. If, notwithstanding all those facts, and manv other objections 
which can be and have been urged, Congress, in the exercise of its 
wise discretion, shall decide to adopt the principle it should be done 
with the caution that its importance requires, in order that while 
granting to the composers this new and important right, the corre- 
sponding rights of the manufacturers may not be destroyed. This can 
best be done by means of a separate mechanical copyright law, bear- 
ing the same relation to the ordinary copyright as exists between 
mechanical patents and a design patent. The rights granted by a 
patent are infinitely less than those which would be granted under 
the mechanical copyright law. A patent gives to the inventor the 
right to make, use, and sell the physical embodiment of his idea. He 
has no protection whatever in the idea which, when once disclosed, 
becomes public property. Anyone can utilize the same idea provided 
it be embodied in another way. A mechanical copyright, however, 
would protect the idea or the incorporeal sounds whether expressed 
in a writing, as a sheet of music, or whether recorded phonograph- 
ically, mechanically, or by perforations, or whether publicly per- 
formed. The copyright law of no country has gone to this extent, 
nor has any patent law. Ideas when once expressed have always been 
freely accessible to all and have only been protected when embodied 
in some new and original form. Because of this fact the public is 
entitled to at least as mucE protection from unjust copyrights as from 
unjust patents. The patent law does not permit the proprietor of 
an invention to obtain a patent running for perhaps seventy-five 
years, on the payment of a fee of 50 cents, which is substantially the 
procedure in connection with copyrights. The patent law permits an 
application to be made only by the inventor. It exacts a fee of $35, 
and its term is limited to seventeen years. There should be similar, 
though not necessarily identical, restrictions concerning the grant of 
mechanical copyrights. Furthermore, a patent application must be 
accompanied by the oath of the inventor in which he solemnly swears, 
among other things, that to the best of his knowledge and belief the 
invention is new and original with him, and that it was never known 
or used before his invention. A similar oath should accompany each 
application for a mechanical copyright, in order that the danger of 
improper grants may be avoided and the manufacturers be made to 
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pay royalties on fraudulent and plagiarized compositions. Instances 
of this possibility have been brought to the attention of the joint 
committee. 

Furthermore, in the case of patents, they can be transferred only 
by formal assignments, which must be placed on record in the Patent 
Office within a limited time to be effective as against a later assign- 
ment of the same invention for a valuable consideration and without 
notice, and such a provision should be included in the copyright law. 

VIII. The advantages of a separate copyright bill are the fol- 
lowing : 

{a) It is an entirely distinct and separate subject-matter, involving 
independent considerations and formalities. 

(6) It can be carefully framed without delaying the passage of 
the main copyright bill, the importance and desirability of which 
appear to be admitted by all. 

(c) If unconstitutional it would fall alone, without possibly carry- 
ing with it the whole fabric of the copyright law. 

(d) It has the tremendous advantage of putting the composers on 

fuard as to their rights, since in every case a formal application would 
ave to be signed, a formal oath would have to be executed, and in 
case of transfer a formal assignment would have to be made. Under 
existing conditions, when a composer turns over his composition to a 
publisher, the latter attends to all formalities of securing the copy- 
right, and in many instances composers would not know of the rights 
which the publishers were securing. If, however, the composer in 
each case had the matter clearly brought home to him, there would 
be a more reasonable hope that the composer, and not the publisher, 
would be primarily benefited by the mechanical copyright law. 

(e) The separate law could very properly include a provision un- 
der which the manufacturers could make use of copyrighted composi- 
tions upon the payment of a uniform royalty, and this could be done 
without in any way complicating the restricted right thus granted, 
with the unlimited and exclusive right granted by an ordinary copy- 
right to print, etc. 

(/) The manufacturer would have a fair assurance that he was 
paying royalties to a person honestly entitled to receive them. 

IX. Everyone admits that the rights which would be granted by a 
mechanical copyright create a new species of property. The Supreme 
Court has decided that the use by manufacturers of copyrighted 
music in the past has been lawful." The creation of the new right 
must not work undue hardship to the manufacturers. To make such 
rights exclusive would permit a monopolization of practically all 
music, even if the plans for this monopolization have not already been 
laid. The evil result of such a combination of copyrights can h& only 
prevented by giving to all manufacturers the equal privilege of 
utilizing any copyright upon the payment of a fair royalty. Would 
such a provision in a mechanical copyright bill be constitutional? 
In Wheaton v. Peters (8 Peters, 691) it was decided that copyright 
did not exist in common law, but was entirely a statutory rightj and 
that the conditions and limitations imposed by the statute were in no 
sense in contravention of the rights contemplated by the Constitution. 
Obviously, the imposition of any condition was a restriction on the 
exclusiveness of the grant Congress being empowered to grant ex- 
clusive rights can obviously grant any lesser rights. The limitations 
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imposed by Congress in connection with the grant of patents are of 
interest in this connection. 

To warrant the protection of a patent the invention must be novel 
and useful, it must not have been patented before, nor must it have 
been described in a publication more than two years old, nor must a 
foreign application have been applied for more than two years before, 
nor must it have been abandoned, nor in public use more than two 
years. All of these are conditions, which if present, prohibit the 
grant of any rights whatever, exclusive or otherwise. A further 
limitation is found in the case of the product of a new process, where 
the process is practiced abroad and the products sold in this country. 
This would seem to be naturally a part of an inventor's right, but the 
courts have imiformly refused to reco^ize it. Furthermore, in the 
case of a new art or machine it must involve inventive in^nuity as 
distinguished from mechanical skill, and in this respect the inventor's 
rights are further curtailed. The courts have decided, furthermore^ 
that the States themselves, in the exercise of their police power, may 
impose limitations which very seriously further limit the rights 
granted to patentees. 

In Patterson v. Kentucky (97 U. S., 501) the patent related to 
a certain improvement in illuminating oils. The patented oils were 
sold in Kentucky in violation of a State statute prescribing certain 
tests as to safety. The patentee *s agent was convicted for violating 
this statute. It was contended by the patentee that the grant con- 
veyed the exclusive right to sell the patented thing throughout the 
United States and that the Kentucky statute limited the constitu- 
tional right. The Supreme Court, by Mr. Justice Harlan, decided 
that the sale of patented inventions was always subject to the police ' 
power of the States. To this extent, therefore, the rights granted 
were not exclusive. 

In Jordan v. The Overseers of Dayton (4 Ohio, 295), referred to 
in Patterson v, Kentucky, the defendant was prosecuted for violating 
an Ohio statute regulating the practice of physic and surgery. The 
defendant contended that he was engaged only in the sale of a pat- 
ented medicine. The supreme court of Ohio decided that under its 
police powers the State could exclude such sales, and to this extent 
also the rights granted by the patent were not exclusive. 

In Vanini et al. v, Pame et al. (1 Harr. (Del.), 65), also referred 
to in Patterson v, Kentucky, the patent related to a mode of draw- 
ing lotteries which was attempted to be practiced in the State of 
Delaware in violation of a statute of that State. The court of errors 
and appeals held : 

It therefore can not be admitted that the plaintiffs have a right to use an 
Invention for drawing lotteries In this State merely because they have a patent 
for it under the United States. A person might with as much propriety claim 
a right to commit murder with an instrument because he held patent for it as 
a new and useful Invention. 

In Allen i;. Riley (203 U. S., 216) the constitutionality of a Kansas 
statute was involved which provided that any written obligation 
given for the purchase of a patent right shall be indorsed with the 
words " given for a patent right,'' and that an authenticated copy of 
the patent, together with an affidavit of the genuineness thereof and 
other matters, shall be filed with the county clerk. The Supreme 
Court held that iliis was a legitimate exercise of the police power, and 
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to this extent the exchisive character of the Federal grant was cur- 
tailed. The constitutional question was directly raised, the court 
.saying: 

It is asserted by the plaintiffs in error that the subject of the sale or assign- 
ment of the whole or any part of an interest in a patent is derived from the 
laws of Congress passed with reference to the constitutional provision quoted 
above, and that any regulations whatever by any State authority in regard to 
such assignment or sale, and making provision in respect to them, are illegal. 

Drawing an analogy between patents and copyrights, no reason is 
perceived why any reasonable and proper restriction i^ould not be 
imposed by statute by which the rights conveyed may not conform to 
the public interests. To grant the rights in such a way that all music 
could be put in the hands of one concern with the probability that 
eventually the musical instruments themselves would be similarly 
monopolized, would be certainly opposed to those interests. 

If it is considered desirable that a patent shall not be granted on 
an invention which has been abandoned or that has been in public 
use for more than two years, it is not seen why copyrights can not be 
lawfully granted upon the express condition that upon the payment 
of a fair and reasonable royalty th&jr shall be available to anyone 
wishing to use them. While, there£>re, ilhe difficulties concerning 
this entire question may not be insurmountable, they are obviously 
great, and can be best taken care of in a separate measure. To create 
a new property will mean much litigation and a less satisfactory serv- 
ice to the public. It would probably mean very little to the composer 
and much more to the publisher. It would not prrimote the develop- 
ment of American music, but would retard it. It is hoped, therefore, 
that Congress will follow the lead of Great Britain, Belgium, and 
the other enlightened countries on this point, and will not depart, 
from the present law under which the composition of music and its 
mechanical reproduction have simultaneously developed to an enor-^ 
mous extent If, however, the situation is to be changed, we ask that 
it be done in a way that will be least harmful to the existing interests. 

STATEMEHT OF ME. PAUL H. CEOMELIN, PEESIDENT AMEEIOAI^ 
HirSIOAL GOPTEIOHT LEAOTJE, VIGE-PEESIBEKT COLUKBIA 
PHOHOOEAPH COMPANT, OENEEAL. 

Mr. Cromelin. Mr. Chairman and gentlemen of the Patent Commit- 
tee : When I came to Washington I did not undei-stand that we were 
expected to consider in any way the subject of moving pictures. The 
fi^t heretofore has been confined to the mechanical reproduction of 
music. I was informed by Senator Smoot that a decided opposition 
to the moving-picture busmess had develoj)ed, and though I am not 
connected with that industry it seemed to me onlv fair that if it was 
to be attacked persons interested should \ye beared. I phoned, there- 
fore, to New York to the Cameraphone Company, explained the situ- 
ation, and suggested that Mr. Whitman, president of the company, 
come down he^, as you might want to hear from him or ask him 
questions. He sent me a telegram reading: 

Please represent us before 'con mi Ittee on copyright bill. Will come down 
and give you any information you desire. 

He reached here this morning and is now in the room if required. 
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One of the speakers for the theatrical producing mana^rs insisted 
on getting in the report of these proceedings the fact that moving- 
picture films showing scenes from the Merry Widow had been maae 
and were being used in connection with the talking machine to the 
very ^reat financial injury of the owners of the American rights I 
take it for granted that you are therefore led to believe that the 
copyright was being infringed. At the outset permit me to state 
that no American copyright subsists in the Merry Widow. It was 
composed by Franz Lehar, of Vienna, an Austrian subject, prior to 
the copyright treaty between the United States and Austria. Mr. 
Whitman informs me that before making the films he approached 
the representative of Mr. Henry W. Savage, under whose manage- 
ment tne operetta is being produced in America and was referred to 
his lawyer, Mr. Fromme. He says he told Mr. Fromme that al- 
though he understood the opera was not copyrighted in the United 
States, still he was uncertain whether or not he would be violating 
any or Mr. Savage's rights in having the films made. He wanted to 
know whether or not they could not agree on some fair and reason- 
able basis, giving Mr. Whitman's company, the Cameraphone Com- 
pany, the right to photograph the artists themselves and use them 
m connection with the various songs which had been phonographic- 
ally recorded. The price which Mr. Fromme proposed was abso- 
lutely prohibitive. If Mr. Whitman had consented to pay this price 
he would have been obliged to pay to Henry W. Savage more than 
his company could make out of the films. His own counsel advised 
him that he had a perfect right to make the films, and using four 
graphophone records he employed artists to dance in unison with 
them after the fashion of the artists who dance the waltz in the 
Merry Widow, and others to pose and appear to be singing, and had 
the films made, as he had the right to do. No one will seriously 
question his right to use the records, nor to have the films made nor 
to use them in synchronism if he chose. 

And this is the terrible, the unspeakable offense, that they insist 
be made part of this record and which moves Mr. Ligon Johnson, 
counsel for the theatrical producing managers, to describe him as a 
" human vulture hovering over the battlefields of dramatic success 
seeking to profit off the brains of the author." But we are used 
to that kind of talk, for have we not been charged here with being 
thieves, robbers, and men who steal the product of other men's brains! 

Kepi'esentative Cdrriek. Let me ask a question about the Merry 
Widow. How many publishing houses in the United States are pub- 
lishing that? 

Mr. Cromelin. A great many. I had one of my office boys go to 
three music stores in Washington this morning, and he purchased for 
me twelve different editions of the Merry Widow, put oilt by these 
honorable publishers who come down bene and preach about the 
morals and the ethics of this question and the wrongs of the poor 
composer. Here they are. I could have obtained many more if I 
had had time, and since our friends on the other side have in- 
sisted on the Meriy Widow film incident going in the record it may 
prove interesting reading to have it als© appear in the record that 
the Eclipse Publishing Company have published the Merry Widow; 
that Mr. Hamilton S. Gordon has published it and is selling it in 
the city of Washington; that Mr. B. F. Wood, of Boston, who ap- 
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peared before your committee a few nights ago and was so insistent 
upon his right to have his musical engraving work done in Germany 
by German workmen, this same B. F. Wood, of Boston, has a beauti- 
ful edition of the Merry Widow ; that the Arnett-Delonais Company, 
of Chicago, has also an edition on sale this morning in Washington; 
that Chappell & Co., of New York and I^ondon, have copies for sale 
to-day in Washington ; the McKinley Music Company, of Chicago 
and New York, have published it and are now selling it; the great 
house of G. Schirmer, New York, whose representative, Mr. Tindale, 
you have heard discourse about ethics, has put out an edition of the 
Merry Widow; Will Wood, No. 17 West Twenty-eighth street. New 
York, has an edition of the Merry Widow; the May Company, of 
New York, are publishing and selling the Merry Widow ; the Adel- 
phi Publishing Company are publishing and selling it ; the Continen- 
tal Publishing Company, of New York, are publishing and selling 
it; Jerome H. Remick & Co., of New York and Detroit, have pub- 
lished and are selling it; and I understand that to-day at Kann's 
you can get their edition of Die Lustige Witwe (The Merry Widow) 
for 12 cents; and God only knows how many other of these very 
moral and strictly honorable companies are publishing and selling it. 

Representative Currier. And these publishing houses have ap- 
propriated the intellectual efforts of this poor Austrian without com- 
pensation ? 

Representative Legare. They are paying no royalty? 

Mr. Cromelin. Not one cent royaltv? 

I show you here these various editions of the Merry Widow that 
have been published by the parties I have named [exhibiting]. 

Gentlemen, this is the third time I have had the honor to appear 
before you in opposition to those who are seeking to bring the various 
mechanical reproducers of nnisic under the domain of copyright. 
On pages 155 to 161 of the report of the hearings which took place 
June, 1906, and on pages 321 to 353 of the hearings in December, 
1906, I have indicated clearly our reasons for opposing such legis- 
lation. In the rtieantime many events directly bearing upon the sub- 
ject have transpired in this and foreign countries. In October, 1907, 
I prepared a statement of facts summarizing these events, and after 
the decision in the White-Smith-Apollo case by the Supreme Court 
of the United States, I brought this up to Mardi 8, 1908. I present 
this in printed form aiul ask that it be made a part of this record. 

The Chairman. There is no objection to its going in. 

(The statement is as follows:) 

On May 31, 1900, a copyright bill was introduced simultaneously 
in both Houses of Congress, being known in the Senate as Senate 
]Bm6330 and in the House as H. l1. r9853. Passing over the details 
concerning the conferences held under the direction of the Librarian 
of Congress prior to the introduction of the bill, at which only those 
interested in the extension of copyright affirmatively were permitted 
to participate, suffice to sa}", that the bill extended the domain of copy- 
right by giving to the composer or his assigns the exclusive right — 

To make, sell, dlBtribute, or let for hire auy device, contrivance, or appliance 
especially adapted in any manner whatsoever to reproduce to the ear the whole 
or any material part of any worls published and copyrighted after this act shall 
have pone Into effect, or by means of any such device or appliance publicly to 
reproduce to the ear the whole or any material part of such work. 

This was paragraph (g). 



812 REVISION OF COPYRIGHT LAWS, 

Joint hearings of the Senate and House Committee on Patents were 
held June 6, 7, 8, and 9, 1906, and it was established beyond doubt at 
these hearings that this paragraph and those sections of the bill de- 
pendent on it were framed for the purpose of completing a plan 
whereby one large manufacturing concern was to obtain a complete 
monopoly of the sale of piano-playing instruments and rolls. The 
evidence indicated that a similar plan was on foot in regard to the 
talking-machine industry. On the showing made the committee 
promised that nothing would be done at that session and that at the 
opening of the short session, December, 1906, everyone would be 
given an opportunity to be heard. On the reconvening of Congress 
the matter was taken up at once, the Patent Committees of the Senate 
and House continuing to consider* the subject jointly. Public meet- 
ings were held in the Library of Congress, December 7, 8, 10, and 11. 

It was then shown that the concern referred to al)ove had obtained 
exclusive thirty-five-year contracts with each member of the so-called 
Music Publishers' Association, a close association of houses engaged 
in the publication of music, fifty-two contracts in all, and had ob- 
tained similar exclusive contracts with publishers who were not in the 
association, making eighty contracts in all, with the leading music 
publishers of the United States. 

Photographic copies of the contracts were submitted to the com- 
mittee, proving conclusively the truth of the charges made. It was 
further shown that although the paragraph was alleged to be in the 
interest of composers that no composer had ever been present at the 
conferences which preceded the introduction of the bill, nor did it 
anpear that any composer had ever initiated the movement, nor had 
they ever asked for such an extension of the law. It was further 
shown that the stenographic reports of the conferences which pre- 
ceded the introduction of the bill indicated clearly that the provisions 
relating to mechanical reproducers were framed by the counsel for 
the Music Publishers' Association, and it was only after the matter 
became public and in the press that any composer took part in the 
proceedings. It is not contended that composers* knew anything 
about the contracts in queijlion. It is not believed that they were 
intended to know anything of them. The group of eighty publishers 
were in practical control of the business of publishing music and the 
composers of most of them were under contract with some member of 
the group. It was clearly the intention to monopolize the business 
of cutting music rolls, and in order to make its monopoly more certain 
the contracts provided that they were not to go into effect until a 
number of contracts satisfactory to the manufacturing concern in 
question should be executed. .The letter sent to the various music 
publishers from the manufacturing concern was also introduced in 
evidence notifying the different publishers that it had obtained a 
satisfactory number of contracts, thus completing the deal, and that 
the contracts were now operative and binding. These matters were 
thoroughly thrashed out, the Congressional committee giving every 
interest an opportunity to be heard. 

The copyright bill is a broad and comprehensive measure intended 
to be a codification of all existing laws resi>ecting copyright, and to 
afford additional protection to authors, dramatists, comijosers, and 
others along legitimate lines. Many interests were represented, but 
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the principal fight was on the mechanical-reproducer clause, which 
was entirely revolutionary in that in no other country had such a 
law been passed. On the contrary, in every other country where the 
same matter had been acted upon legislatively mechanical reproduc- 
tions were by express statute made free, and the right to so reproduce 
reserved to the people. 

After the public hearings, December, 1906, both the House and the 
Senate Committee on Patents continued to consider the matter, but 
separately. On Januarv 29, 1907, Chairman Currier, of the House 
Committee, reported a bill, H. R. 25133, which- had the unanimous 
support of his committee, consisting of fourteen members. Para- 
graph (g) was eliminated. The composer, however, was given the 
right to a royalty on public performance for profit. The Currier 
bill is, in the main, satisfactory to all who originally opposed para- 
graph (g). 

On the same day Senator Kittredge, by a divided vote of four to 
three, reported to the Senate bill No. 8190, which is far more strin- 
:ent than the original bill with its obnoxious paragraph (g). This 
ill, in subsection (e) of section 1, gives the composer or his assignee 
the following- rights : 

To perform the copyrighted work publicly for profit, if it be a musical compo- 
sition ou which such right of public performance for profit has been reserved, 
as provided in section fourteen of this act ; and for the purpose of pubUc per- 
formance for profit, and for the purpose set forth in subsection (a) hereof, to 
malce any rearrangement or resetting of it or of the melody of it In any system 
of notation or any form of record in which the thought of an author may be 
recorded and from which it may be read or reproduced. 

In a minority report, sig[ned by Senators Mallory, Foster, and 
Smoot, dissenting from Chairman Kittredge's report, emphatic dis- 
approval of this section of the bill is strongly expressed, concluding 
in this language: 

We are satisfied that copyrights should not be extended so as to cover me- 
chanical reproducing devices. In the first place, it seems to be a clear invasion 
of tlie patent law and fails to observe the line of demarcation that has always 
been heretofore preserved between the copyright and the patent law. In the 
second place, we ought not to tal^e such a radical departure, in view of the fact 
that all the nations which have considered the question have refused to go so 
far. Thirdly, manufacturers who have Invested millions, relying upon the ex- 
isting statutes to protect them in their investments, should nut be despoiled for 
the benefit of the few, and, lastly, the public should not be exploited for the 
benefit of a group who apparently intend and expect to obtain complete control 
of these Industries. We therefore object to the paragraph in question, which 
is now contained in subsection (e) of section 1. 

Chairman Currier's bill, though privileged, was not reached by 
the House before adjournment. 

Frequent attempts on the part of Senator Kittredge to obtain the 
consideration of the Senate for his bill were unavailing. 

On March 3, the night before Congress adjourned, Kepresentative 
Barchfeld submitted a report disagreeing from Chairman Currier 
and his other associates of the House Committee on Patents. 

With the exception of the clause relating to mechanical reproduc- 
tions, the two bills are substantially alike. It is said to be the inten- 
tion to reintroduce these measures on the assembling of Congress in 
December, and we believe that every effort will be made to force Sen- 
ator Kittredge's bill through the Senate. 
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In the message of President Boosevelt to Congress, December, 1905, 
he urged the necessity for a revision of the copyright laws, and said, 
among other things : 

A complete revision of them is essential. Such a revision to meet modern 
conditions has been found necessary, in Germany, Austria, Sweden, and other 
foreign countries, and bills embodying it are pending in England and the Aus- 
tralian colonies. It has been urged here, and proposals for a commission to 
undertake it have from time to time been pressed upon Congress. 

We thoroughly sympathize with the effort to revise and codify 
our copyright laws, and in so far as this effort relates to copyrights 
on musical pieces, the American Musical Copyright Leagiie approves 
of and cordiallv indorses in the main the added protection to com- 
posers which the Curlier bill, H. E. 25133, provides. We protest^ 
however, most vigorously against the section of the Kittredge bill, 
Senate bill 8190, which brings the various mechanical reproducers 
within the domain of copyright. 

OTHER COUNTRIES EXPRESSLY PERMIT MECHANICAL REPRODUCTION OP 

COPYRIGHTED MUSIC. 

The convention of the International Union at Berne, Switzerland, 
1886, expressly exempts mechanical reproduction of music from the 
domain of copyright. The countries represented and participating 
were : 

Germany, France and colonies, Italy, Great Britain and colonies, 
Japan, Bel^um, Denmark, Spain and colonies, Algeria, Norway, 
-Sweden, Switzerland, Tunis, and Luxembourg. 

The only countries which appear to have made the matter the sub- 
ject of special legislation are Austria, Germany, and England. 

In the Austrian copyright law of 1895 we find an express clause 
making mechanical reprodiiction free. Section 36 reads: 

The manufacture and public use of instruments for the mechanical reproduc- 
tion of musical works shall b^ no infringement of copyright in music. 

In 1901 the German musical copyright law was passed. By an 
express clause: 

The sale of disks, plates, cylinders, strips, and other parts of instruments 
which serve mechanically to reproduce musical compositions, is permitted. 

Although the intention of the German musical copyright act of 
1901 is to permit freedom to use copyrighted music in mechanical 
players, a clause was added making an exception where the ren- 
dition — 

in respect to dynamic power, duration of tone, and tempo is in a manner simi- 
lar to a personal performance. 

At the time of its passage it was difficult for anyone to understand 
why the exception was made and it was thought to be aimed at talk- 
ing machines. As is customary under the German parliamentary 
practice an interpretation was asked for prior to the final reading of 
the bill, and it was then expressly stated that the exception haa no 
reference to phonographs and graphophones, but to modern piano 
plavers where the instrument was provided with such a device as to 
make the rendition similar to a personal recital. 

Its purpose and real significance can be better understood when we 
see that through this apparently innocent clause the industry has 
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been monopolized by one company, the same concern which has made 
contracts with publishers and is seeking to monopolize the player 
industry here also. (See printed report of copyright hearings, De- 
cember 7, 8, 10, and 11, 1906, pp. 341 and 342.) 

All music, copyrighted or not, can be freely used in Germany to- 
day on records for electric pianos, hand organs, music boxes, organ- 
ettes, talking machines, and other mechanical instruments. 

In England in 1906 the British musical copyright law was passed. 
The subject had been under consideration for eight years and strenu- 
ous efforts to include mechanical players were made by the same in- 
terests who are now seeking to have the offensive subsection E, section 
1 of the Kittredge bill, enacted into law. As in this country, contracts 
had been secured in advance, and the same scheme for obtaining a 
monopoly of the mechanical-player iiviustries was on foot. Instead 
of permitting this, the English bill, after providing penalties for 
pirating musical compositions, says: 

Provided, That the expressions " pirated copies " and plates shall not for the 
purposes of this act, be deemed to include perforated musical rolls used for 
playing mechanical instruments, or records used for the reproduction of sound 
' waves, or the matrices or other appliances by which such rolls or records, re- 
spectively, are made. 

LTnOATION INVOLVING THE QUESTION IN VARIOUS COUNTRIES. 

When Con.Q:ress adjourned in March, 1907, suits involving the 
question whether talking machine sound records were a violation of 
the rights of composers were pending in France, Italy, Hungary, and 
Belgium. The same interests seeking the legislation here have stirred 
up the subject by litigation and unsuccessful attempts to secure legis- 
lation abroad. 

In France it has been held that to reproduce a musical composition 
by means of a talking-machine record is no violation of the com- 
poser's rights. The court, however, decided that the use of the words 
did infringe. The case is on appeal and will probably be reached in 
the Supreme Court next year. 

In Italy a similar suit is pending, the plaintiffs being Italian pub- 
lishers and composers, the defendants, tne Gramophone and Type- 
writer Co. (Limited), of Ijondon, a British corporation. The lower 
court decided in favor of the publishers and this was sustained by 
the appellate court. In its opinion the court makes reference to the 
fact that Italy was a party to the international convention of Berne, 
which made mechanical reproducers free, but it adds, " We find that 
the Italian delegates to the conference were appointed by the King, 
but not confirmed by Parliament and, therefore, Italy should not be 
bound." Thus does this count impeach the action of the representa- 
tives of Italv at the conference or the international union at Berne, 
notwithstanding that their credentials were not questioned by the 
delegates assembled. The court goes on to say that if it was im- 
port nt for Switzerland to protect its music-box industry, it is also 
important for Italy to protect its composers. The decision seems 
based on national expediency rather than upon a broad treatment of 
the subject from an international viewpoint. The case is on appeal 
to the supreme court. 

In Hungary a similar case is being tried. The inferior courts 
decided in favor of the publisher. Smce Congress adjourned last 
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March, however, the supreme court in Hungary has reversed the 
action of the lower courts, and as is the custom under the Hungarian 
practice, has referred the question to a commission of experts, to de- 
termine whether a sound record should be considered within the do- 
main of copyright. If the conimission decides that it should not be 
so considered, tne case is dismissed. If the commission gives as its 
opinion that the sound record is a violation of the composers' rights, 
then the court orders a new trial, for it is convinced that the matter 
was not sufficiently inquired into nor thoroughly considered at the 
first trial. 

The supreme court of Belgium, May 2, 1907, since the adjourn- 
ment of Confess, has decided in a case before it that talking machine 
sound records do not infringe the composers' copyright. The com- 

?lainants were Puccini, an Italian, and Massenet, a^ French composer. 
'he defendants, Pathe Freres, French manufacturers of talking ma- 
chines and records. This is the first case to be finally decided by 
the highest tribunal in any country involving the question. In reach- 
ing its decision the court sustains the action of the lower court, whidi 
reached its conclusion after. 

Considering that these apparatus can not be assimilated to the writlag, or the 
notation by an engraving process, of the thoughts of the author, that they have 
nothing In common with the convent ioual signs permitting reading or compre^ 
hension of the work to which they are related; that isolated from the rest of 
the instrument they remain in the actual state of human knowledge without 
any ytility, that they are only one organ of an instrument of execution. 

It will thus be seen that in every other country where the matter 
bas been subject of legislation, laws have been passed exactly the re- 
verse of what is proposed in the Kittredge bill, and the mechanical re- 
productions of copyrighted musical composition is expressly per- 
mitted. Also, that in the only country m which a case has been 
finally decided by the highest court involving this question, in Bel- 

f'lum, the court by its decision makes mechanical reproductions free, 
hat in France, the appellate court has declared the mechanical re- 
production of a musical composition to be lawful, but the case is on 
apj>eal. That in Hungary, the whole matter is suspended pending a 
decision of the question propounded to the commission of experts, and 
that in Italy the decision favoring the composers is on appeal. 

WHrrE-SMITH PUBLISHING CO. V. APOLLO CO. 

A case is now pending in the Supreme Court of the United States 
involving the question whether a perforated roll used in a piano 
player violates the composers' copyright under existing law. Tnis is 
the famous case of the White-fc>mith Publishing Company v. The 
Apollo Company. 

The real plaintiff is the manufacturing concern that is seeking the 
monopoly of the piano player and music-roll business. This concern 
caused the suits to be entered and is paying the expenses involved. 

In the trial court Judge Hazel decided that the perforated roll did 
Dot infringe. This decision was sustained by the unanimous opinion 
of the circuit court of appeals in New Yorlc, Judges Townsend, La- 
combe, and Coxe. The matter is now to be finally passed on by our 
Supreme Court. It is expected that the case will be reached some- 
time in December. 
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Should the Supreme Court reverse the decision of the lower courts, 
and decide that the perforated music roll does infringe, the object 
sought by those who are endeavoring to monopolize these industries 
will have been secured. They can accomplish their purpose either 
by a favorable decree in the Supreme Court or by the passage of the 
Kittredge bill or some other bill of substantially the same tenor by 
the Congress. 

The subject is of paramount importance to all manufacturers of 
mechanical musical instruments in the United States and to all citi- 
zens, and we most earnestly desire that it be settled at the earliest 
possible date. 

I will not endeavor at this time to indicate to you the numerous 
reasons why, even if constitutional, the objectionable subsection E, 
section 1 oi the Kittredge bill or any similar clause, should not be 
embodied in our copyright laws. 

These reasons are fully set forth in the two printed reports of the 
arguments before the Committee on Patents of the Senate and Hoi^se 
of Representatives, conjointly, June 6, 7, 8, and 9, 1906, and Decem- 
ber 7, 8, 10, and 11, 1906, copies of which may be obtained by address- 
ing the Librarian of Congress. 

It is important, however, to add that the rights proposed to be 
granted to American citizens under this bill may also be enjoyed by 
citizens of foreign coimtries in those cases where the country m which 
such foreigner resides grants to citizens of the United States substan- 
tially the same protection as it grants to its own citizens. 

As already shown, in no other country do composers enjoy the 
extraordinary rights which the Kittredge bill proposes to give them. 
It follows, should the bill become a law as reported, that everjr other 
country will ^rladly give our citizens the limited rights which it con- 
fers on its citizens, in exchange for the extraordinary privileges 
which its citizens will obtain fi-om us. And, in actual operation, 
this must necessarily mean that every man, woman, and child in the 
United States who purchases a talking-machine record, a piano roll, 
a music-box sheet, or any of the other numerous mechanical forms of 
record, will be compelled to pay tribute in the shape of composers' 
royalties on every record purcliased. They are to be penalized every 
time they want to hear the best music (and the best comes from 
Europe), for the benefit and enrichment of a few European publish- 
ing houses, and composers who in league with certain manumcturers 
are secretly behind this legislation and who hope, notwithstanding 
that they enjoy no such privileges in their own country, to enor- 
mously enrich themselves at the expense of the people of the United 
States. 

I am sure President Roosevelt had no such purpose in mind when 
he sent his original message to Congress in respect to the codification 
of our copyright laws. 

We shall use every legitimate effort in the coming fight to remove 
the objectionable features from the Kittredge bill, and shall urge 
upon the Congress, in the interest of international copyright, the 
passage of ernch a bill as will bring our laws into conformity with 
the laws of England, Germany, Austria, and the other great powers 
in respect to this important subject. 
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IMPORTANT EVENTS IN THE MATTER OF THE COPYRIGHT BILL. SINCE 
FOREGOING STATEMENT WAS PREPARED. 

1907^ December S. — ^The Sixtieth Congress convened. Represent- 
ative Currier, chairman of the House Committee on Patents, intro- 
duced a copyright bill, H. R. 243. This bill practically follows the 
British musical copyright act of 1906 regarding reproductions by me- 
chanical players and confirms that it is not the intention to include 
records for mechanical devices within the exclusive monopoly granted 
by the copyright. The language is as follows : 

Provided, That the words to " arrange or adapt it if it be a musical work " 
shall not, for the purpose of this act, be deemed to include perforated rolls used 
for playing musical instruments, or records used for the reproduction of somid 
waves, or the matrices or other appliances by which such roils or records are 
made. 

December 16. — Senator Reed Smoot, successor to Senator Kittredge 
as chairman of the Senate Committee on Patents, introduced a copy- 
right bill, S. 2499, substantially similar to the Currier bill. 

December /«.— The Kittredge bill, S. 8190, which failed of pas- 
sage in the Fifty-ninth Congress, was reintroduced in the Senate as 
S. 2900. This is the bill which upsets existing law and brings all 
mechai ical players under the domain of copyright. By reason of 
contracts made in advance, its passage would result in a conciplete 
monopoly of the player industries. 

1908^ January 6. — Representative Barchfeld introduced a bill, 
H. R. 11794, which is identical with the Kittredge bill, S. 2900. 

February S^. — ^The Supreme Court of the United States handed 
down its decision in the White- Smith- Apollo Case. It unanimously 
upheld the decision of the lower courts that reproduction by means of 
perforated music rolls is not a violation of composer's copyright 
The court holds that it was clearly not the intention of the copyright 
act to include records for mechanical players, and reviews the de- 
cisions in the United States and England in which it has been uni- 
formly held that such reproductions U> the ear are not within the pro- 
tection granted by copyright. It specifically calls attention to the 
action of the Berne convention of 1886, which exempts mechanical 
players and emphasizes the fact that it could not have oeen the inten- 
tion of Congress, when it passed the copyright act of 1891, to grant to 
foreign citizens and composers advantages m our country which were 
denied to American citizens abroad. In defining a copy the court 
said: 

Meaning of a copy, — What is meant by a copy? We have already referred 
to the common understanding of it as a reproduction or dupUcation of a thing. 
A definition was given by Bailey J. In West against Francis, 5 B. & A. 743, 
<luoted with approval in Boosey against Wright. He said: "A copy is that 
which comes so near to the original as to give to every person seeing it the 
Idea created by the original." 

Various definitions have been given by the experts called in- the case. The 
one which most commends itself to our Judgment is perhaps as clear as can 
be made, and defines a copy of a musical composition to be " a written or printed 
record of it in intelligible notation." It may be true that in a broad sense a 
mechanical instrument which reproduces a tune copies it ; but this is a strained 
and artificial meaning. When the combination of musical sounds is reproduced 
to the ear it is the original tune as conceived by the author which is lieard. 
These musical tones are not a copy which appeals to the eye. In no sense can 
musical sounds which reach us through the sense of hearing be said to be copies 
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as that term is generally understood and as we believe It was intended to be 
understood in the statutes under consideration. 

Special composition an intellectual creation, — A musical composition is an 
intellectual creation which first exists in the mind of the composer; he may 
play it for the first time ui)on an Instrument. It is not susceptible of being 
copied until it has been put in a form which others can see and read. The 
statute has not provided for the protection of the intellectual conception apart 
from the thing produced, however meritorious such conception may be, but has 
provided for the making and filing of a tangible thing against the publication 
and* duplication of which it is the purpose of the statute to protect the com- 
poser. 

Also it may be noted in this connection that if the broad construction of pub- 
lishing and copying contended for by the appellants is to be given to this 
statute it would seem equally applicable to the cylinder of a music box, with 
its mechanical arrangement for the reproduction of melodious sounds, or the 
record of a graphophone, or to the pipe organ operated by devices similar to 
those in use in the pianola. All these instruments were well known when these 
various copyright acts were passed. Can it be that it was the intention of 
Congress to permit them to be held as infringements and suppressed by injunc- 
tions? 

The Supreme Court indicates that it does not believe Congress so 
intended by unanimously approving and affirming the decree of the 
circuit court of appeals. 

Mr. Cromelin. I hold in my hand a pamphlet which on its cover 
indicates that it has been " Specially compiled for the edification and 
benefit of the Members of the Sixtieth Congress in behalf of a na- 
tional issue of ^eat importance by The Authors' and Composers' 
League of America," Victor Herbert, president; John Philip Sousa, 
treasurer, and Reginald De Koven, honorary secretary. It is entitled 
" The fair, the honest, the just cry on both sides. Give them a square 
deal. Some interesting exhibits shown for the first time. Disclosing 
a remarkable state of affairs. 

" Exhibit 1: An unsolicited letter of facts and justice from one of 
the foremost talking-machine men to Senator Smoot and others (in- 
cluding Representative Currier), in behalf of the author and com- 
poser, m answer to their minority bill in the Senate of the Fifty-ninth 
Congress in favor of the talking-machine trusts. 

"Exhibit II: The particular paragraph in that bill which this 
manufacturer — ^Mr. Prescott — ^answers. 

" Exhibit III : Representative Currier, father of the bill that pur- 
poses to defeat the just rights of the authors and composers of Amer- 
ica, replies to Mr. Prescott. 

"Exhibit IV: Mr. Prescott's significant answer to Mr, Currier's 
* won't be convinced ' epistle." Etc. 

I wish it were jjossible in the half hour allotted to me to consider 
with you in detail this pamphlet and its worthv sequel, entitled 
" Copyright situation in Europe and America," also issued by this 
Authors and Composers' League of America and sent to every mem- 
ber of Congress for his edification and benefit. 

In this pamphlet Mr. Prescott— F. M. Prescott — who, as he says, has 
been in the talking-machine business in this country and Europe for 
the past twelve or thirteen years, and who is, perhaps, as well posted 
in regard to the industry as any man on eartn, deliberately and re- 
peatealy misrepresents to you the conditions that exist in the various 
lorei^ countries as regards this question, and I doubt exceedingly if 
there is a single paragraph in all of his statement in which he aoheres 
to the truth. 
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Let US consider for awhile these letters from this " foremost talking- 
machine man," Mr. Prescott. I shall not go into details for want of 
time, but direct your particular attention to the conclusion of his 
letter to Mr. Currier, which reads: 

You may ask me what Is my interest in favoring this cause, and I have sim- 
ply to reply, "To see Justice clone where Justice is deserving." I am not in 
business in America or in Europe, and have absolutely no interest in the copy- 
right bill whatsoever. Having, however, been closely identified with it in 
Kurope and seeing the trend toward the protection to composers in many coun- 
tries, I feel the composers should have equal protection in the United States, 
and as a private citizen, interested in my fellow-beings, I have simi>ly attempted 
to say a good word for them. 

Mr. Prescott first takes up the situation in Great Britain, and un- 
dertakes to prove to you gentlemen in a letter addressed to the late 
Senator Mallory that the British musical copyright act of 1906, 
which, as you will recall, contains an express provision clearly indi- 
cating that it is not the intention to include the^e mechanical repro- 
ducers under the protection granted the copyright proprietor — ^that 
this British bill of 1906 was brought about solely through the efforts 
of Croydon Marks, a member of Parliament. Had it not been for 
the "stout re.si!?taiice" of Croydon Marks, M. P., says Prescott, a para- 
graph similar to paragraph E in the Kittredge-Barchfeld bill would 
nave been retained in the British bill. And continuing, he says, "It 
now turns out that Mr. Croydon Marks has been for many years legal 
advisor and attorney of one of the largest talking-machine companies 
in the world, and he was doubtless opposing the passage of this para- 
graph only in the interest of his client. 

In a later letter to Mr. Currier, Mr. Prescott says: 

Mr. Croydon Marks, who is also a director of the National Phonograph Com- 
pany, Limited (E:lison), told Mr. O'Connor that if that clause relating to 
records was not taken out of the bill he would oppose it, as did Mr. Caldwell, 
M. P., on the previous bills. As his opposition would have been sufficient to 
have prevented the bill coming to a vote, Mr. 0*Connor agreed to that clause 
being stricken out. Except for the selfish interest of Mr. Marks, M. P., the bill 
would doubtless have passed as originally drawn up and presented by Mr. T. P. 
O'Connor, M. P. 

Representative Currier. I have here an original affidavit of Mr. 
Croydon Marks, executed with all possible formalities, in which he 
says that he called the attention of Mr. O'Connor to that matter, and 
the other promoters of the bill. And he says : 

- That the promoters of the bill assured me that they had no desire whatever 
to extend the law to cover phonographic records and perforateil music rolls, 
and went out of their way by expressly amending their bill so al» to make it 
intentionally exclude from its scope " i)erforated music rolls used for playing 
mechanical instruments, or records used for the reproduction of sound waves, 
or the matrices or other appliances by which such rolls or records respectively 
are made." 

And he says that he was told by the promoters of the bill that they 
ncA^er dreamed that it could have that interpretation, and that the 
minute their attention was called to it the promoters of the bill re- 
moved the possibility of such interpretation. 

I want to call attention to the point as to how far this privilege 
has gone in contrast with the English law, in respect to what may Be 
called drastic features. In the English law for the first offense the 
punishment can not exceed $25. For the second offense a fine or im- 
prisonment not to exceed three months. The British Government 
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(the attention of the Home Secretary being called to it) moved to 
strike the imprisonment feature from the law. 

Mr. Cromelin. I hope that document will go in the record. 

Representative Currier. I have no objection. 

The Chairman. Without objection, it will go into the record. 

The affidavit is as follows: 

In the matter of the musical copyright act, 1906, of Great Britain. 

Affidavit, 

I, George Croydon Marks, of 18 Southampton Buildings, Chancery lane, In 
the county of London, consulting engineer and member of Parliament, hereby 
make oath and say as follows: 

1. That I am a member of Parliament for the Launceston or North East 
Division of Cornwall and I am a Justice of the peace for the borough of Abery- 
stwyth. 

2. That in the month of May, 1906, a private member's bill numbered oflScially 
236 was Introduced into the British House of Commons to amend " the law re- 
lating to musical copyright,'' and the copy of such bill Is attached as an exhibit 
to this affidavit. 

8. That such blU contained in clause 3 words defining that which was meant 
to be understood as " pirated music," but they were. In my opinion, too vaguely 
drawn by reason of the words " or otherwise reproduced " being Included there- 
in, seeing that such words were capable of being construed in such a manner as 
would entirely alter the existing law of musical copyright by bringing within 
the scope of the bill perforated music rolls and also phonographic records. 

4. That being of opinion that such an alteration of the law should not be 
brought in by a private member's bill, upon which there would be practically 
no discussion, I gave notice of an amendment to leave out the words ** or other- 
wise reproduced." A copy of such notice of amendment is attached hereto as 
an exhibit, on page 22 from the parliamentary orders of the day. 

5. That the promoters of the bill assured me that they had no desire what- 
ever to extend the law to cover phonographic records and perforated music 
rolls, and went out of their way by expressly amending their bill so as to 
make It intentionally exclude from its scope " perforated music rolls used for 
playing mechanical instruments, or records used for the reproduction of sound 
waves or the matrices or other appliances by which such rolls or records 
respectively are made." 

0. That the act as passed, entitled "An act to amend the law relating to 
musical copyright," excludes phonographic records, but the words making the 
alteration were voluntarily introduced by the promoters of the bill, who assured 
me that they had unintentionally used the words "or otherwise reproduced," 
so far as they could have been interpreted, to bring within the scope of the 
bill anything not in the form of sheet music or copies x)f music that were sold 
upon paper or like printed matter. A copy of such act Is attached to this 
affidavit. 

7. That a number of other amendments were Introduced by the secretary 
of state for the home deimrtment, when, uimn the request of a large number of 
members. Including myself, the Government was Induced to give facilities for 
this private member's bill being passed into law, but no discussion of any 
importance took place in the House of Commons, owing to Its being practically 
.an agreed or uncontentious measure, designed particularly to stop the sale on 
the streets of England of pirated printed copies of music which the ordinary 
law apparently had hitherto failed to stop. 

G. Croydon Mabks. 

Sworn to and subscribed at 53-54 Chancery Lane, in the county of London, 
this 4th day of February, 1908, before me — 

[Notarial seal.l J. Phillips (Crawley, 

Notary PuhliCj London, 

[Stamp.] 

Consulate-general of the United States of America for Great Britain and 

Ireland at I^ondon. 

1, Richard Westacott, vice and deputy consul-general of the United States 
of America at London, England, do hereby make known and certify to all whom 

39207—08 ^21 
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It may concern that Joseph Phillips Crawley, who hath signed the annexed 
certificate, is a notary j)ublic, duly admitted and sworn and practicing In the 
city of Tendon, aforesaid, and that to, all acts by him so done full faith and 
credit are and ought to be given in judicature and thereout. 

In testimony whereof I have hereunto set my hand and afllxed my seal of 
office at London, aforesaid, this fifth day of February, in the year of our Lonl 
one thousand nine hundred and eight 

[SEAL.] Richard Westacott, 

Vice and Deputy ConstU-General. 

[Stamp.] 

A BILL To amend the law relating to musical copyright. 

A. D. 1006. Be it enacted by the King's most Excellent Majesty, by and 
with the advice and consent of the Lords ^pititual and Tentrporal, 
and Commons, in this present Parliament assembled^ and by the 
authority of the same, as follows: 

Penalty for 1. Every person who sells, exi)oses, offers, or has In his pos- 

t^fen ^'of ^1 session for sale any pirated music shall (unless he proves that he 

rated music, acted innocently) be guilty of an offense punishable on summary 

conviction in manner provided by the law in force in that*part 

of the British Islands where the offense is committed, and shall 

be liable to imprisonment with or without hard labor for a term 

not exceeding one month or to a fine not exceeding five pounds, and 

on a second or subsequent conviction to Imprisonment with or 

without hard labor for a term not exceeding two months or to 

a fine not exceeding ten pounds. Any constable may take into 

custody without warrant any person who sells, exposes, offers. 

or has in his possession for sale any pirated music. 

Right of en- 2. Any constable authorized by an order of a court of smn- 

toT ^e^tlon °**^''y Jurisdiction made under section one of the musical (sum- 

Qt act. mary proceedings) copyright act, 1902, to seize pirated copies of 

any musical work, may, between the hours of six of the clock 

in the morning and nine of the clock in the evening, enter any 

house or place named in such order, and, if necessary, use force 

for making such entry, whether by bresiking open doors or 

otherwise. 

Definition. 3. In this act the expression "pirated music" means any 

musical work written, printed or otherwise reproduced without 

the consent lawfully given by the owner of the copyright In such 

musical work. 

Short title 4. This act may be cited as the pirated music act, 1906, and 

and extent. ^^^^ extend to the British Islands. 

In committee on musical copyright bill: 

Mr. Croydon Marks: Clause 3, page 2, line 2, leave out ''or 
otherwise reproduced." 

Chaptee 36. 

A. D. 1906. AN ACT To amend the law relating to musical copyright. (4th August, 

1900.) 

Be it enacted by the King*s most Excellent Majesty, by and tcith 
the advice and consent of the Lords Spiritual and Temporal, and 
Comnwns, in this present Parliament assembled, and by the au- 
thority of the same, as follows: 
Penalty for 1. (1) Every person who prints, reproduces, or sells, or ex- 
■CTS(on'°of''^l P^^8, offers, or has in his |X)ssession for sale, any pirated copies 
rated music, of any musical work, or has in his possession any plates for the 
purpose of printing or reproducing pirated copies of any musical 
work, shall (unless he proves that he acted Innocently) be guilty 
of an offense punishable on summary conviction, and shall be 
liable to a fine not exceeding five i>ounds, and on a second or sub- 
sequent conviction to imprisonment with or without hardUabor 
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for a tdrm not exceeding two months or to a fine not exceeding 
ten pounds: Provided, That a person convicted of an offense 
under this act who has not previously been convicted of such an 
offense, and who proves that the copies of the musical work in re- 
spect of which the offense was committed had printed on the title 
page thereof a name and address purporting to be that of the 
printer or publisher, shall not be liable to any penalty under this 
act unless It is proved that the copies were to his knowledge 
pirated copies. 

(2) Any constable may take Into custody without warrant any 
person who in any street or public place sells or exposes, offers, 
or has in his possession for sale any pirated copies of any such 
musical work as may be specified in any general written author- 
ity addressed to the chief officer of police, and signed by the ap- 
parent owner of the copyright in such work or his agent thereto 
authorized in writing, requesting the arrest, at the risk of such 
owner, of all persons found committing offenses under this sec- 
tion in respect to such work, or who offers for sale any pirated 
copies of any such specified musical work by personal canvass, or 
by personally delivering advertisements or circulars. 

(3) A copy of every written authority addressed to a chief 
officer of police under this section shall be open to Inspection at 
all reasonable hours by any pei*son without paj'ment of any fee, 
and any person may take copies of or make extracts from any 
such authority. 

(4) Any i)er8on aggrieved by a summary conviction under this 38 and 89 
section may in England or Ireland appeal to a court of quarter Vict, c 62. 
sessions, and in Scotland under and in terms of the summary 
prosecutions appeals (Scotland) act, 1875. 

2. (1) If a court of summary Jurisdiction Is satisfied by lnfor< Ri^ht of ea- 
matlon on oath that there Is reasonable ground for suspecting try by police 
that an offense against this act Is being committed on any prem- ^J ^^ ®**^**®° 
ises, the court may grant a search warrant authorizing the con- 
stable named therein to enter the premises between the hours of 

Six of the clock In the morning and nine of the clock In the even- 
ing, and, If necessaryi to use force for making such entry, whether 
by breaking open doors or otherwise, and to seize any copies of. 
any musical work or any plates In respect of which he has rea- 
sonable ground for suspecting that an offense against this act is 
being committed. 

(2) Ail copies of any musical work and plates seized under 
this section ^hall be brought before a court of summary juris- 
diction, and If proved to be pirated copies or plates Intended to 
be used for the printing or reproduction of pirated copies shall be 
forfeited and destroyed or otherwise dealt with as the court 
think fit. 

3. In this act — 

The expression " pirated copies " means any copies of any Definitions, 
musical work written, printed, or otherwise reproduced without 
the consent lawfully given by the owner of the copyright in such 
.musical work. 

The expression " musical work *' means a musical work In 
which there is a subsisting copyright, and which has been regis- 
tered in accordance with the provisions of the copyright act, 1842, 
or of the international copyright act, 1844, which registration may 
be effected notwithstanding anything In the international copy- 
right act. 1886. 

The expression " plates ** includes any stereotype or other 7 and 8 Vict, 
plates, stones, matrices, transfers, or negatives used or intended c. 12; 40 and 
to be used for printing or reproducing copies of any musical ^ ^^ct-* c. 88. 
work: Provided, That the expressions ''pirated copies" and 
'* plates " shall not, for the purposes of this act, be deemed to in- 
clude perforated music rolls used for playing mechanical instru- 
ments, or records used for the reproduction of sound waves, or 
the matrices or other appliances by which such rolls or records, 
respectively, are made. 
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The expression " chief officer of police "— 
(a) With respect to the city of London, means the commis- 
sioner of city police. 
63 aDd 64 (^) Elsewhere in England has the same meaning as in the 
Vict., c. 46. police act, 1890. 

63 and 64 M ^^ Scotland has the same meaning as in the police (Scot- 
Vict., c. 67. land) act, 1890. 

id) In the police district of Dublin metropolis means either 
of the commissioners of police for the said district 

(e) Elsewhere in Ireland means the district inspector of the 
royal Irish constabulary. 

The expression " cour^ of summary Jurisdiction " in Scotland 
means the sheriff or any magistrate of any royal, parliamentary, 
or police burgh officiating under the provisions of any local or 
general police act. 
Short title. 4. This act may be cited as the musical copyright act, 1906. 

Mr. Cromelin. Now, gentlemen of the committee, I have told you 
frequently in the past, and I now reassert that this whole mechanical 
copjrriffht agitation is a most ingenious attempt to monopolize the 
musical creations of mankind when reproduced mechanically, and 
that this was to be brought about by reason of contracts made in ad- 
vance and international arrangements existing between certain pub- 
lishers and manufacturers. Contracts have been made covering 
nearly every European country, and the persons most in interest have 
hoped that by the passage of the Kittredge bill in the United States 
they would secure most extraordinary rights, rights which the legis- 
latures in every country have refused to give them, notwithstanding 
their agitation for the past nine years. 

Now what about the relations of the ^olian Company to the at- 
tempts to get throuj^h the bill in the British Parliament in 1906? 
Heretofore the relation was not clearlv shown, although we all knew 
that the attempt had been made and that those behind the legislation 
failed in their purpose. 

I crossed to England on the Litcania last summer with Sir Herbert 
Marshall. Sir Herbert Marshall is the most prominent man in the 
music trade industry in Great Britain. He has been president of the 
Music Trades Association of Great Britain continuously since 1904. 
I was his guest at the twenty-first annual banquet of the association 
in London last June, and I have here and exhibit to your committee 
a souvenir edition of the Music Trade Association Record, to show 
you his relation to the music trade industry in Great Britain. 

Sir Herbert Marshall told me that the ^olian Company was back 
of the movement to get through a bill in Great Britain similar to 
the Kittredge-BarchSld bill here, and that although his house had 
the exclusive representation in Great Britain for the Angelus Piano 
Player, which uses the rolls made by the ^olian Company, and that 
although it would have been to his interest to have the bin passed as 
its promoters intended, he told them, nevertheless, that the bill was 
so opposed to public policjr that he would not stand for such a meas- 
ure, and actively assisted in defeating it. On February 14 I wrote 
Sir Herbert Marshall as follows : 

Room 1517, Tribune BtnLDiNo, 
New York, February H, 1908. 
Sir Herbert Marshall, 

Regent Street, London, England. 
Dear Sn Herbert : You probably are aware of the fact that bills are pending 
before the House of Representatives and the United States Senate the purpose 
of which is to bring all mechanical players under the domain of copyright If 



BEVTSION OF COPYRIGHT LAWS. 825 

I remember correctly, you gave me some Information on the steamRhip Lucnnia 
last summer relative to the efforts which were made in ESngland along this line, 
and the means used to defeat the same. In the United States it is a well- 
known fact that certain companies have secured exclusive contracts in antici- 
pation of successful litigation or new legislation by which the intention Is to 
monopolize the player industries. 

The publishers who are back of the bills pending in Congress have sent a 
statement to every Member of Congress headed "Copyright situation in Europe 
and America," a copy of which I hand you herewith. 

The purpose of this is to ask you, if you care to do so, to kindly give me a 
statement in writing as to the situation in England. If I remember correctly, 
you stated that you were instrumental in defeating the efforts to bring the me- 
chanical players within the pale of copyright in England. The publishers are 
making a great deal over the alleged fact that it was the National Phonograph 
Company (Edison) alone, through their counsel and director, Mr. Croydon 
Marks, M. P., who defeated the act in England. 

As there will be public hearings before the Joint Committee of the House and 
Senate Committee on Patents at an early date, I will appreciate exceedingly 
a proflopt response from you, as your letter will be presented to the joint 
committee and undoubtedly have an important bearing upon the whole subject. 

Thanking you in advance and with best personal regards, and trusting this 
finds you in the best of health. 

Very truly, yours, Paul H. Cromelin, 

President, 

In response to this I received a letter which fully corroborates Mr. 
Croydon Mark's affidavit, and confirms that it was the Government, 
through the home secretary, Mr. Herbert Gladstone, which refused 
to proceed with the consideration of the bill unless a clause clearly 
exempting the mechanical reproducers was added. Sir Herbert in- 
dicated in his letter that he aid not wish his name brought into the 
American fight, and as I did not feel authorized to use his letter with- 
out special permission, I cabled him as follows: 

March 23, 1908. 
Marshall, Duetto, London: 

Should it be necessary have we authority present letter March 14 Patents 
Committee, Congress? Telegraph at once in care Colpho, New York. 

Cromelin. 

In reply I received a cable from him, original of which I hand you, 
which reads: 

London, March 24, 1908. 
Cromelin (care Colpho), Netc York: 
Yes. 

Marshall. 

I therefore file with your committee Sir Herbert Marshall's letter, 
which reads: 

Anoelxts Hall, Regent House, 

London, TF., March H, 1908. 
Paxil H. Cromelin. Esq., New York, 

Dear Mr. Cromelin : Kindly excuse my not answering your letter of the 14th 
ultimo earlier; the fact is, I had instructed my people to forward the copyright 
act ; they appear to have omitted to do so. 

With reference to the musical copyright bill passed last year, you have my 
authority for saying that the National Phonograph Company and Mr. Croydon 
Maries, M. P., can not claim the credit for defeating the music publishers and 
others who wish to copyright either piano-player or phonograph records. Very 
strong representations were made through very influential sources to the home 
secretary, Mr. Herbert Gladstone. 

I do not wish my name to be brought into this matter, but the attitude taken 
np by the home secretary was, that unless the music publishers or the promoters 
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of the copyright act were willing to accept the clause which permitted piano- 
player music and phonograph or gramophone records to be excluded from the 
bill the Government would not proceed with it, so that you will understand that 
the Government made this condition, and it ought to have a great deal to do 
with the method of procedure in the American courts. 

Yours, faithfully, Hebbebt Marshall. 

And now, gentlemen, as a fitting climax, permit me to unmask this 
friend of the poor composer, who takes up the cudgel in his behalf 
from far-away Weissensee bei Berlin, Germany, who charges Hon. 
♦George Croydon Marks with preventing the passage solely because 
of a selfish interest, of a paragraph in the British biu of 1906 similar 
to paragraph (e) of the Kittredge bill, and of course framed in the 
interest of the poor comp^oser, who writes that he has '^ absolutely no 
interest except to see justice done where justice is deserving." 

I will introduce at this point a statement signed in London, July 
27, 1907, by Frank Dorian, general manager for Europe for the O)- 
lumbia Phonograph Company, and by me, and recently sworn to by 
both of us, by which you will observe that this friend of the poor 
composer and those associated with him would have profited enor- 
mously financially had they been able to put through the British bill 
as it was originally intended. That they had secured in anticipation 
of its passage exclusive contracts bv which they would have had the 
exclusive right to manufacture in tne form of talking machine sound 
records the music owned or controlled by 80 per cent of the music 
publishers of Great Britain. 



On Saturday, July 27, 1907, Louis Sterling, one of the directors of Sterling 
and Hunting (Limited), 14 Ramsell street, London, E. C, exclusive represent- 
ative in Great Britain for the International Talking Machine Company of 
Berlin, Germany, in conversation with Frank Dorian, European general mana- 
ger of the Columbia Phonograph Company General, and Paul H. Cromelin, 
vice-president of the same company, made the declaration that he had signed 
contracts with fully eighty per cent (80 per cent) of the music publishers of 
Great Britain whereby his firm was guaranteed the exclusive right of publish- 
ing in the form of talking-machine records the musical works owned and con- 
trolled by the publishers aforesaid in the event that a law should be enacted 
in Great Britain bringing such talking machine records within the purview of 
the copyright law. The conversation took place at the restaurant Frascatti, 
Oxford street, London, W. He further stated that the contract with the In- 
ternational Talking Machine Company by which the exclusive representation 
was accorded Sterling and Hunting (Limited) was made with F. M. Prescott, 
at that time managing director of the International Talking Machine Company. 

Feank Dorian. 
Paul H. Cbohexin. 

Witness: 

M. Dorian, 

James Van Allen Shields. 

Sworn at 66 Oxford street, London, by the above named. 

City of London, Kingdom of England^ sa: 

Be it known that on the 12th day of March, 1908, before me, Edwin Courtney 
Walker, of the city of London, notary public duly admitted and sworn, person- 
ally appeared Frank Dorian, to me known and known to me to be one of the 
parties named and described in the document hereunto annexed marked "A" 
and acknowledged his signature set at foot of the said document and l>eiug 
thereupon by me duly sworn did depose to be true the several matters and 
things mentioned and contained in the said document. 
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In testimony whereof I have hereunto set my band and seal of office at 
London the day and year aforesaid. 
Quod vide. 

[SEAL.] B. CouRTNST Walkeb, Tfotary Public 

[Stamp.] 

Frank Dorian, this 12th day of March, 1906. 
Before me, 

B. CouBTNEY Walker, 
A Notary Public in and for the City of 

London and Elsetchcre in England. 

Consulate-general of the United States of America for Great Britain and 

Ireland at London. 

I, Richard Westacott, vice and deputy consul-general of the United States 
of America In London, England, do hereby make known and certify to all whom 
It may concern that Edwin Courtney Walker, who hath signed the annexed 
certificate, is a notary public, duly admitted and sworn and practicing in the 
city of London aforesaid, and that to all acts by him so done full faith and 
credit are and ought to be g\ven in Judicature and thereout. 

In testimony whereof? I have hereunto set my hand and affixed my seal of 
office at London, aforesaid, this 13th day of March in the year of our Lord 1008. 

[seal.] Richard Westacott, 

Vice and Deputy Consul-OeneraL 

[Stamp.] 

District of Columbia: • 

Personally appeared before me Paul H. Cromelin, one of the parties to the 
statement contained on the opposite side of this sheet and to me personally 
known, who deposes and says that the signature Is his gequine signature and 
that the statements made are true. 

In testimony whereof I hereunto set my hand and affix my official seal on 
this 28th day of March, A. D. 1908. 

[SEAL.] Paul F. Grove, 

Notary Public, District of Columbia, 

My commission expires May, 1909. 

Mr. Crom£Lin. And thus it appears that this man Prescott, who 
claims that it was only the selfish interest of Mr. Croydon Marks, 
M. P., counsel for the National Phonograph Company (Limited), 
which prevented the passage of a paragraph in the British bill simi- 
lar to paragraph E in the Kittredge bill, was one of the parties most 
interested in securing its passage and that his company and his British 
agents, Sterling and Hunting (Limited), would have, for all practi- 
cal purposes, had it been passed, come into complete control of the 
talkmg-machine industry m Great Britain, while the --tEolian crowd 
were similarly securing for themselves, as their portion of the spoils, 
a monopoly of the piano-player and the music-roll business. 

Passing from the situation in Great Britain, Prescott undertakes 
to advise you next of the conditions prevailing in France. He says : 

The court of appeals has decided that the mechanical reproduction of words 
comes within the French copyright law, and to-day, for the last two years, all 
talking-machine records of copyrighted pieces in France whether spoken or 
sung have been paying a royalty to the party owning or controlling the copy- 
right. 

Prescott does not tell you that the court held that the use of copy- 
righted music was no infringement, nor does he tell you that there 
never has been any question as to the right to reproduce music in 
France by means of perforated rolls, music-box sheets, etc. He adds 
to his statement the following : 

This has not been a hardship on any of the manufacturers as they have all 
been able to obtain the rights to manufacture upon payment of the proper roy- 
alty to the copyright holders or controllers. 
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In reply to this statement, I offer in evidence an original letter 
addressed to me by M. Dorian, assistant general manager for the 
Columbia Phonograph Company, in Europe, dated London, January 
22, 1908, which is a summary of the experience of the Columbia Com- 
pany in France. It is interesting to note that the litigation in 
France is still pending, an appeal having been taken to the court of 
cassation, whicn is the final court of appeal. 

Re. Vives. 

Ck>LUMBiA Phonograph Ck>MPANY, Gen*l, 

Limdon, W., January 22, 1908. 
Mr. Paul H. Cbomelin, 

Vice-President f 

"Sew York. 

Dear Mr. Cbomelin: Referring to yours of December 21 requesting me to 
furnish you a brief summary of this famous affair, am somewhat In doubt 
as to Just what is wanted, but have prepared the following and hope it wiU 
answer the purpose. 

Lucien Vives, formerly a vocalist, but at the time a dealer in talking ma- 
chines and supplies, conceived or had suggested to him the idea that talking 
machine records were liable to a tax as constituting an unlawful publication 
of copyright music. 

He approached a number of editors of music in Paris with a proposition to 
bring a test case and to carry the same through the French courts if they 
woud assign to him their rights for the past and a proportionate part of their 
future rights during the continuance of the contract. 

A number of these editors accepted and executed the contracts. Others re- 
fused, and still others elected to wait until he made his attempt. 

Vives, being a man of practically no capital, found it necessary to interest 
others with him in the speculation, and approached a number of firms and indi- 
viduals with a view to securing the necessary cooperation and financial sup- 
port. Among "the first (Vives says the first) to be thus appealed to was the 
Columbia Phonograph Company. At that time Vives had already closed with 
about ten editors. His proposal was submited to the executive office and de- 
clined. He then made arrangements elsewhere and instituted a suit in the 
name of certain editors as plalntlfl's, and against the Columbia Phonograph 
Company, the Gramophone Company, Pa the Freres, Bettini, and one or two 
other small manufacturers as defendants. 

The defendants, with the exception of the Gramophone Company and Bet- 
tini, united and employed counsel to defend them Jointly. The Gramophone 
Company made a separate defense through their regular counsel, and Bettini 
made none at all. 

The case was heard before the civil tribunal of the Seine at Paris (circuit 
court) and resulted in a complete victory for the defendants on all points. 

Vives noted an appeal and the case went to the court of appeals of Paris. 

In the interval between the first trial and the argument of the appeal it was 
current rumor about Paris that when the appeal was decided it would be 
found that Vives had secured a sweeping victory ; that he had secured the serv- 
ices of Maltre Poincarr^, an eminent lawyer and ex-cabinet minister, and that 
the decision would be certain. It was reported that Vives himself had made a 
prediction of this kind. 

The case was called for hearing before the court of appeals and argued and 
submitted. During the argument the bias, In favor of Vives, on the part of 
some of the Judges and notably the president of the court, was so pronounced 
as to excite comment. Wagers were offered on the streets and about the corri- 
dors of the court that the dwisfon would be In favor of Vives. 

Some days before the decision of the court of appeals was handed down it 
was freely asserted that the decision was favorable to Vives. 

On the 1st day of February, 1905, the court of appeals announced its decision* 

It held that the Judgment of the tribunal of the Seine was invalid. 

That the inscri^)tlou on cylinders or disks of literary works with song or ac> 
companiment of music belonging to the api)ellants, when such Inscription has 
been followed by sale and publication. Is an attack on the monopoly of conuner- 
cial exploitation of the authors and their assigns. 
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Tbat there is no infringement in the phenographic edition *' sni generis " of 
airs of music without words. 

Prohibited the defendants from continuing by these processes to injure the 
appellants under a penalty of 100 francs for each infraction. 

Ordered confiscation of all disks and cylinders inscribed and placed on sale, 
to the prejudice of these rights. 

Ck>ndemned the defendants to the payment of 500 francs provisional damages 
and ordered that definite damages be fixed by agreement between the Interested 
parties to be arrived at upon a statement of sales made, to be furnished to the 
appellants by the appellees. 

Panic seized upon the defendants, and all manufacturers and dealers closed 
their establishments, fully expecting a raid by Vives and his associates for the 
purpose of confiscating ail records In stock. Some of them remained closed 
for several weeks. 

Vives opened expensive offices and began to issue manifestos to the trade 
in which he warned them that failure to comply with all his requirements 
would mean confiscation of their stocks, endless litigation, and ruin. 

Provisional labels were printed, and he let It be known that he did not intend 
to prohibit the sale of the records, but would authorize their sale provided 
each bore a label issued by him and purchased from him at a price named by 
him. Before these labels could be obtained, however, a contract recognizing 
his right to impose the tax, not only in France but throughout the world, must 
be signed and delivered to him, and the statement of sales already effected 
furnished him upon which to base his demand for damages. 

Some manufacturers and dealers signed such contract and in lieu of fur- 
nishing the statement agreed upon a lump amount to be paid him as liquidated 
damages. Pa the Fr^res paid the enormous sum of $100,000 in this way. 

The Columbia refused to sign the contract or to pay a lump sum as damages. 
It Indicated its intention of taking the case upon appeal and approached the 
other defendants with a view of securing their cooi)eration, but none of them 
would Join in an apix»al and expressed their determination to make the best 
terms they could with Vives so as to secure supplies of labels with which to 
continue business. 

We had a number of interviews with Vives and finally ^irranged with him 
that he would supply us with labels up to a total of 100,000; that we would 
furnish him with a statement showing the total quantities of records already 
sold on which the tax was payable, and would get from New York instructions 
as to payment of the indemnity. 

During negotiations with Vives he insisted that all records should be labeled. 
We refused to label records not containing words. Some manufacturers con- 
ceded the point and put labels on all records. We persisted in our refusal. 

Frequent demands from Vives that labels be affixed to orchestra and band 
records and threats to seize, etc., if we refused. 

We apply to court for interpretation of decree as applied to orchestra and 
band selections. Vives withdraws demand that such records be labeled. 

We furnish Vives statement of our sales and show quantities taxable. 
Vives refuses to accept our figures and demands $100,000 indemnity for past. 

Informed him could not entertain his demand; that any settlement must be 
based on figures furnished him. 

About this time Vives refused to furnish labels to Gramophone Company 
unless they paid him $500,000 for past. Wrote threatening letters to their 
customers. 

Gramaphone sued Vives for $20,000 damages on account of above. About 
same time reconsidered decision and perfected appeal from decree of February 
1, 1905. 

Pathe also arranged with one of the small manufacturers who appeared as 
defendant to api>eal. 

Vives's agents find some unlabeled Columbia records in hands of dealers in 
Marseille and Nice. Seizes them and claims $20 each from Columbia. 

Columbia denies responsibility and refuses to pay. 

Vives attaches bank account of Columbia on account of above seizure on the 
ground that Columbia is a foreign company and may remove assets, etc. 

Attachment quashed on ground that Columbia not responsible for acts of its 
dealers, etc. 

Vives secures an order from the Government through Poincarre, who has 
again accepted a post as cabinet minister, directing . custom officers to treat 
talking machine records coming into the country as other copyright articles and 
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to seize any which do not bear labels. Orchestra records excepted from this 
order. Effect Is to compel labeling of records before arrival in France. 

Vives renews donand for a settlement and suggests submitting to arbitration. 
We refuse and say must settle on figures furnished or not at all. 

Vives threatens to discontinue supply of labels. 

Demand made by Columbia for labels and refused by agency and Vives. 
Demand repeated several times and each time refused. 

Action for damages for refusal to supply labels. Hearing of action and ad- 
verse decision. Appeal. 

Inspection by agency of Columbia stock in presence of commissary of police. 

This brings the matter down to date. Only the principal stages are indicated. 
If you want details you will probably wish to refer to our different letters cm 
your file. 

I have asked Paris to furnish me as soon as they can with a statement of the 
expense up to date. 

Will send you this as soon as received. 

Yours, sincerely, M. Dorian, 

Assistant General Manager, 

It will thus be seen that the manufacturers in France have not been 
having the rosy time Mr. Prescott pictures. 

Passing to the Italian situation, Mr. Prescott in his letter to Mr. 
Currier says : 

I beg to state that during the summer the Italian decision has been r^idered 
decisively by the highest court in Italy. This was a straight victory for the 
copyright bill in all three Italian courts, they conflnning the lowest court. 

Lack of time will not permit me to trace Prescott's relation to the 
fight in Italy, except to say that at the time he wrote the above to Mr. 
Currier he must have known that it was untrue. The decision he 
refers to is on appeal, and has not been reached yet by the highest 
court in Italj^ anjcl in fact the case can not be reached until some time 
in April of this vear. 

I am now reading from the circular headed, " Copyright situation 
in Europe and America:" 

Austria : Lower court in Austria decided January, 1908, in favor of publishers 
and authors. Higher courts will undoubtedly sustain lower court, as Austrian 
decisions are seldom reversed. 

It is true that a court in Austria, notwithstanding the very clear 
wording of fhe Austrian law making it perfectly lawful to make 
mechanical reproductions of musical copyrighted works, handed 
down a decision recently against The Gramophone Company for 
making records of the " Merry Widow." The nominal plaintiff in 
this suit was Doblinger, the Vienna publisher of the "Merry 
Widow." The real plaintiff, however, was Mr. Prescott's company, 
The International Talking Machine Company, of Weissensee bei Ber- 
lin, which was seeking to obtain a favorable decision in the Austrian 
courts (as the ^55olian Company attempted here), so as to put in 
force its exclusive and monopolistic contracts in Austria. 

As for the silly statement that " higher courts will undoubtedly 
sustain lower court, as Austrian decisions are seldom reversed," a 
decision rendered by the court of appeals in Vienna only day before 
yesterdav will perhaps disturb the equanimity of our friends on the 
other side. I submit to the committee an original cablegram sent to 
me from London, which reads, translated : 

Vleuna court of appeals decided in favor uf Gramophone iu case of Doblinger. 
No iufriiigenient can be proved. 
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As my time has nearly expired it will not be possible for me to 
continue to point out to you the inaccuracies and misstatements con- 
tained in these pamphlets which have been sent you by the Authors 
and Composers' League of America or to trace Prescott's connection 
with the whole matter. In order, however, that you may get a 
clearer insight as to what this international fight on mechanical re- 
producers of music really means and its aspect as re^rds the talk- 
ing machine industry, I submit herewith, and ask to have printed, a 
statement prepared by Mr. M. Dorian, of London, entitled ^'The 
Men Behind," and an editorial which appeared recently in tiie Mu- 
sical Age, entitled " The Men Behind in tnis Country." 

We ask you to favorably report the Smoot-Currier bill, and point 
out that the ^eatest beneficiaries under the Kittredge-Barchfeld bill, 
if it should De enacted into law, would be foreign publishers and 
composers. 

Kepresentative Leake. I am informed that that is erroneous. 
Wliat is your attitude in the matter? You represent some asso- 
ciation ? 

Mr. Cromelin. I represent the American Musical Copyright 
League, of which I am president. I am vice-president of the Colum- 
bia Phonograph Company, General, and we are members of the 
League* 

Kepresentative Leake. You have succeeded in satisfying the com- 
mittee that that pamphlet is false and erroneous. The committee is 
not here to determine the character of an individual, but to determine 
what is the best character of legislation. Now, on behalf of your 
company, what stand do you take with regard to this legislation ? 

Mr. Cromelin. The matters contained in the pamphlets from 
which I have been reading are of importance only because they rep- 
resent statements emanating from the Authors and Composers' 
League of America, of which Mr. Herbert is president. They have 
been sent broadcast and forwarded to every Member of Congress, and 
I maintain that if these men come here and ask you to enact into law 
a copyright statute which gives them new rights which every legis- 
lature has refused to give in every country where the subject has 
been considered by the legislature, the very least they can do is to give 

i^ou gentlemen of the committee facts, and not issue pamphlets al- 
eged to be for " your edification and benefit," but which m reality 
contain statements which are false and misleading. 

Now, as to. our position, I think I can safely say our position has 
been consistent from the beginning. We have taken the position that 
it was neither wise nor expedient to bring these mechanical repro- 
ducers within the purview of the copyright law. I refrain from 
touching upon the question of constitutionality. We have pointed 
out that the greatest good to the greatest number would prompt you 
to follow the lead of Great Britain in its musical copyright act of 
1906, and that is just what the Smoot-Currier bill does. We have 
held that if the equities of the subject were to be considered the pre- 
ponderance of equity would induce you to give freedom of musical 
mechanical reproduction the same as the other great powers do. We 
have insisted that we have no composer class in this country to pro- 
tect, but that these mechanical players are distinctly the product of 
American inventive genius and of American factories and should not 



332 BEVISIOK OF COPYBIGHT LAWS. 

be despoiled for the sake of a small group of publishers, the largest 
percenta^ of which are foreigners.* But we have held that if, not- 
withstanding all these things, your committee comes to the conclusion 
that the composer is entitled to remuneration, then the bill should be 
framed in such a manner that these great industries, which have been 
honestly built up under the law, should not be jeopardized, and if 
after deliberation it is the opinion of the majority of your committee 
that some such fair plan putting all the companies on the same basis, 
providing for universal royalty, and safeguarding all interests is 
wise, exi)edient, and proper, you will not find us opposing, but rather 
cooperating to the extent possible. 

In this connection you will find by an examination of the record 
diat the opposition to some such scheme for universal royalty has not 
come from the manufacturers in the past, but from Mr. Sousa, Mr. 
Herbert, the music publishers, and sucn representatives of the Amer- 
ican Copyright League as R. R. Bowker and Robert Underwood 
Johnson. 

I have prepared a memorandum showing every reference to the 
subject in the printed reports of the hearings which took place in 
June and December, 1906, which I will leave with the committee if 
desired. 

Representative Leake. I suppose we are here to get information. 

(The memorandum was ordered inserted, as follows:) 

MEMORANDUM AS TO UNIVERSAL ROTALTT. 

Peraona who favor. 

At the hearings of June, 1906, universal royalty favored by Mr. J. J. O'Con- 
nell. (See p. 114 of hearings.) 

At the hearings of December, 1906, universal royalty suggested by Mr. Horace 
Pettit, representing the Victor Tallying Machine Company. (See p. 201 of 
hearings.) 

At the December, 1906, hearings a universal royalty proposition was agreed 
to by Mr. Bowers. (See p. 236 of hearings.) 

At the hearings of December, 1906, a universal royalty proposition was made 
by Mr. C. S. Burton, for Melville Clarke Piano Company. (See pp. 255, 256, 
257, and 258 of hearings.) 

At the hearings of December, 1906, Mr. F. L. Dyer agrees, representing the 
National Phonograph Company. (See p. 291 of hearings.) 

At the hearings of December, 1906, a universal royalty proposition was made 
by Mr. George W. Pound, for De Kleist Musical Instrument Company. (See 
pp. 318 and 319 of hearinps.) 

At the December hearings, 1906, a universal royalty proposition was agreed 
to by Mr. J. J. O'Connell, for the National Piano Manufacturers' Association. 
(See p. 363 of hearings.) 

Persons who oppose. 

At the December hearings, 1906, the following persons opposed the idea of 
a universal royalty proix)sitIon : 

Mr- R. R. Bowker, vice-president American Copyright League. (See p. 77 of 
hearings; also pp. 85 and 86, same hearings.) 

Mr. Robert Underwood Johnson, secretary American Copyright League. (See 
pp. 91, 267, and 268 of hearings.) 

Mr. Nathan Burkan, attorney for Music Publishers Association. (See p. 
224 of hearings.) 

Mr. Victor Herbert. (Same page.) 

Mr. John Philip Sousa. (Same page; also pp. 257, 265, and 266.) 

The Baton Club. (Same page.) 

Mr. B. F. Wood. (See p. 237 of hearings.) 
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Mr. Cromelin. In conclusion, gentlemen, I understand that to the 
extent possible matters which had been brought to your attention at 
the previous hearings were not to be repeated here. In December, 
1906, 1 filed with your committee several letters which had been sent 
us from publishers and composers urging us to make records of their 
pieces. I merely want to advise you that, notwithstanding the agita- 
tion which has oeen going on for the past two years, we continue to 
receive such letters almost daily. I have selected a few of those which 
best illustrate how the composers and publishers themselves feel about 
the matter, and will leave them with jour committee to use in your 
discretion in the record if it seems desirable. 

Gentlemen, I thank you. 

(Mr. Cromelin presented the following letters to be inserted in the 
record) : 

45 West Twenty-eighth Street, 

VevD York, March 5, 190S. 
Ck>LUMBiA Phonograph Company, 

yew York, 

Gentlemen : lucloBed find order for 250 records of Sweetheart Days. WheD 
same are flDlsbed, kindly deliver them to the Automatic Vaudeville Company* 
48 East Fourteenth street. Also kindly rush the Keep on Smiling records^ 
and oblige. 

Yours, truly, Jerome H. Remiok ft Co. 



requisition. 

Jerome H. Remick & Co., 45 WeHt Twenty-eighth street, New York, to the 
Columbia Phonograph Company, 250 records of Sweetheart Days. 



[Will Rossiter, music publisher, 152 Lake street, Chicago.] 

May 14, 1907. 
Mr. R. F. Bolton, 

Columbia Phonograph Company, yew York, y, Y. 

Dear Sir: Your letters of April 18 and 27 both received, and we wish ta 
thank you for quotations, etc. We have been delayed in answering same, owing 
to the fact that we have been moving and have been obliged to neglect con- 
siderable business on that account 

Regarding the song we previously sent you, we have decided not to order 
the records of this song, but inclose herewith pVofessional copy of one of our 
newest hits, which we are pushing, entitled Since You Called Me Dearie, and 
you can make us 1,000 XP records of this song at once and ship to us by freight 
at the earliest possible moment. We would prefer to have chorus sung by 
quartette, and you will notice that the quartette arrangement is on the copies 
sent you. 

We want you to make a special effort on ths number, as it is our first order 
with you, and if the record is satisfactory we will send you considerable future 
business. 

Kindly acknowledge receipt of order, and let us know how soon we may ex- 
pect shipment. 

We presume of course that .this number will also be listed In your regular 
monthly catalogue, which is sent to dealers. 

Hoping to hear from you, I remain. 

Yours, respectfully. Will Rossiter. 



AuTOMATio Vaudeville Company of Wisconsin, 

Milwaukee, October 24, 1907. 
Columbia Gbaphophone Company, 

Bridgeport, Cown. 
Dear Sirs : Under separate cover we are sending two copies Southern Snow- 
balls. This rag two-step is composed by one of our music department managers. 
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We have found same a good seller, and we think would make quite a hit on 
record. Hoping you will see fit to use this number, we are, 
Yours, very truly, 

Automatic Vaudeville Company. 



Albright Music Company, 

Chicago, May 91, 19<n, 

Columbia Phonogbaph Company, 

THJmne Building, New York City, 
Gentlemen : We are mailing you to-day the vocal and Instrumental arrange- 
ments of our new Indian novelty Os-ka-loo-sa-loo, which bids fair to be a big 
hit the coming season. It has Just been produced by the Victor people, as you 
will see by the inclosed list. You will make no mistake in taking this novelty 
up at once. We can supply you with the band and orchestra arrangements 
if desired. We liave a lot of other good record material, as you will see by 
the catalogues sent with the music. 
Please acknowledge receipt of the music mailed you to-day and oblige. 
Very truly, 

The Albright Music Co. 



(George H. Diamond and Will C. Smith, Originators of Songs Illustrated With Motion 

Pictures.] 

Mr. Emerson, 

Columhia Plwnograph Company, New York, 

En Route Philadelphia, Pa., October S, 1907. 
My Dear Mb. Emebson : Yours Just at hand and you say you think you can 
not use the fire song entitled When Our Firemen Face Their Foe. I am positive 
when you make a record of it with fire alarm and effects it will be very beautiful, 
and it will be a great favor to me and help the sale of the song wonderfully, 
although I lost $3,000 with a show last year. Vic, I am now booked up two years 
in vaudeville and hope to get back on my feet again. Kindly advise me if you 
will use it and when, and believe me, 

Very re8i)ectfully, yours, Geo. H. Diamond. 



Lenox Music Company, 
PhUadelphia, May S, 19(n. 
The Columbia Phonogbaph Company, 

1109 Chestnut street, Philadelphia, 
Deab Sibs : We are sending you under separate cover vocal and instrumental 
score of our new song hit. Girlie Goo, which from its present promises of popu- 
larity will no doubt cause a demand for both vocal and instrumental records. 
We hope that you will list same and have no doubt that your sales will justify 
the making of the records. 

Very sincerely, yours, The Lenox Music Co. 



I. Pbageb, Music Publishes, 
New York. September 25, 1907. 
Paul H. Cbomelin, Esq., vice-president, 
the Columbia Phonograph Company, 

154 Nassau Street, New York City. 
Dear Sir: I am in receipt of your esteemed favor of the 24th instant, in- 
forming me that my composition. The Girl in White, has been accepted by your 
company, and I take this opportunity of expressing my appreciation of the In- 
terest you have taken in having the same submitted. 

I regret to say, however, that the band score has not yet l>een published, but 
Just 'as soon as it is done I will take pleasure in sending you the same. In the 
meantime I trust you will be able to have it listed as an orchestra number, and 
I will thank you to advise me when the records are ready for distribution in 
order that Mr. Prager may notify his customers of that fact 
Again thanking you, I am. 

Yours, very truly, Maurice Lyons. 
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Len Spenoeb's Lyceum and Music Publishers* Exchange, 

New York, August 16, 1907. 
CoLincBiA Phonograph Ck)M>ANT, 

57 West Tioenty-siwth , Street, City. 
Gentlemen : We for the second time inclose professional copies of song, Why 
Was I Ever Born Lazy. Since this number was mailed you some three months 
ago it has been featured by such prominent vaudeville acts as Ernest Hogau, 
Lawson & Wood, Devon & Kennedy, Ned Nye, and others. It is also a promi- 
nent feature of the Follies of 1907, now playing on the Broadway Roof. 

It is a song well suited to the talent of Mr. Bob Roberts or Mr. Arthur Col- 
lins. In the event that you should desire to make this number a feature of 
your catalogue we have assurances from the publisher that he will be only 
too glad to stand the expense of any special arrangements In connection there- 
with. 

Very truly, yours, I^n Spenckb*s Lyceum, 

Per L. R. 



Jos. W. Stebn & Ck>., 
New York, October 1, 1907. 
Mr. Charles Prince, 

Care Columbia Phonograph Company, 

Coogan Building, New York City. 
Dear Sir: Inclosed please find a copy of our hit entitled I'd Like a Little 
Loving Now and Then. I did not show you this song at first, as I did not 
know how it would go, but now that it is a hit and being sung all over the 
country I think it would be well for you to record it on the phonograph. It 
will certainly be a big seller, as everybody is whistling and singing it. 
Hoping to hear from you in regard to same, beg to remain. 

Very truly, yours, Harry Israel. 



Jos. W. Stern & Co., 
New York, June 8, 1906. 
^r. Emerson, 

Care Columbia Phonograph Company, 
57 West Twenty-sixth Street, City. 
Dear Sir: We have Just spoken to your head office regarding our song After 
They Gather the Hay and they are going to take it up at once, and you will 
most likely be Instructed by Mr. Bolton to go ahead and have Mr. Stanley 
record this ballad. 

We hope that you will do your best to put the work through as speedily as 
possible, for we are very anxTous to obtain the 200 cylinder records wliich we 
have this day ordered. 

Yours, very truly, Jos. W. Stern & Co. 



Jos. W. Stern & Co., 
New York, June U, 1906. 
Mr. Victor Emerson, 

Care of Columbia Phonograph Company, 

Coogan Building, Twenty-sixth Street and Sixth Avenue, City. 
Dear Sir: We appreciate very much the promptness with which you put 
the song After They Gather the Hay on record, and we wish to show our grati- 
tude by mailing you a dozen of our late publications. 

If within your province, kindly try and hurry the factory to deliver us the 
200 records at the earliest date. 

Very truly, yours, Jos. W. Stern & 06. 



45 West Twenty-eighth Street, 

New York, February 29, 190S. 
The Columbia Phonograph Company, 

New York. 
Gentlemen: Inclosed find order for 250 records of Keep on Smiling. We 
will send you the order for Sweetheart Days a little later on. 
Tours, truly, 

J. H. Rbmiok ft Co. 
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REQUISITION. 

Jerome H. Remlck & CJo., 45 West Twenty-eightli street, New York, to Oo- 
Imnbia Phonograph Company, 250 records Keep on Smiling. 



[Hltland music publishers, Helf ft Eager Company. 43 West Twenty-eighth street] 

New Yobk, February 2, 1907. 
Ohablie Pbince, 

Care of Columbia Phonograph Company, New York City. 
Deab Charlie: l/nder separate cover I am sending you the band part of 
Fanella, and anything you can do to give this a boost will be greatly appre- 
ciated by 

Yours, truly, »obt. A. Keiskb. 



Wallerstein*8, 
Paducah, Ky., April ^, 1906. 
Columbia Phonograph Company, 

New York, N, Y. 
Gentlemen: Inclosed you will find professional copy of one of our latest 
hits, Mister Sun, sequel to our Mister Moon song, published by Jerome H. 
Remlck & Co. 

You will greatly oblige us if you will look over this composition and see If 
same is available for the phonograph. 

Kindly let us hear from you In regard to the above at your earliest conven- 
ience. Trusting that the Sun (song) will shine bright and favorable, we 
remain. 

Very truly, yours, 

Herbert L. Wallerstein Music Pub. Co., 
Per H. L. W. 



The Tolbebt R. Ingram Music Company, 

Denver, Colo., March 18, 1905, 
Columbia Phonograph Company, 

90 West Broadway, New York City. 
Gentlei^ien : We have been hoping to hear from you in answer to our letters 
of February 20 and March 9, regarding the making of records for Western 
Girl two-step. We are sending you an orchestra arrangement of same by this 
malL The two-step is catching on so very fast that it looks like It is going to be 
a national hit inside of a few months and we are confident any records yoD 
may make for It will be advantageous to you as well as to ourselves. We-hope 
you will consider the matter and see If you can not use same. 
Yours, very truly. 

The Tolbert R. Ingram Musio Co., 
Tolbebt R. Ingram, Manager. 



The Tolbert R Ingram Music Company, 

Denver, Colo., June 1, 1906. 
Columbia Phonogbaph Company, 

New York City. 
Gentlemen : It has been quite a while since we asked you to consider any of 
our music with the object In view of cutting same for your Instruments. We 
now have another number which promises to equal in popularity ansrthlng we 
ever issued. It is a Mexican Intermezzo called "Sasarida." We are sending a 
copy under separate cover and we will ask you to please consider this number 
with the object of using it at an early date. 

We have Issued within the past few years music which has had a combined 
sale of a quarter of a million copies, yet only two of these have ever been need 
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by you and these two we believe proved entirely satisfactory to yourselves and 
your customers. 

It is always our desire to advertise and push only that music which demon- 
strates that it meets with public approval, and for that reason we never submit 
. anjTthing to you until we can guarantee that the composition Justifies us in 
doing so. We have both band and orchestra arrangements which we can sup- 
ply if you need them. We hope you will carefully consider this number and let 
us hear from you in regard to same. 
Thanking you for past favors, we are. 
Very sincerely, 

The Tolbebt R. Ingbam Music Ck>. 



[Grand Opera House, 0. A. Wegefarth, lessee and manager; W. D. Wegefarth, business 
manager. Wm. Penn Theater, West Philadelphia, G. A. Wegefarth, president and 
manager.] 

Philadelphia, June j, 1907. 
Mr. Victor H. Emerson, 

Columbia Phonograph Company, New York City, 
My Dear Sir: I am Inclosing a professional copy of my latest song. Tell 
Me What's a Fellow To Do, which was successfully sung by Miss Helena Fred- 
erick in Keith's Theater, this city, last month. Next season it will be placed 
in a musical production. 

Will you kindly look it over and, if possible, arrange to place it on your phono- 
graph records? 

With best wishes, I am, 

Very truly, yours, W. D. Wegefarth, , 

Business Manager. 

The following statement, referred to by Mr. Cromelin, was ordered 
inserted in the record : 

The Men Behind — By M. Dorian — Remarkable history of the fight being waged 
against the mechanical instrument record makers abroad by the speculators 
acting under the guise of composers and publishers — Begun as a gamble, the 
game h(M reached stupendous proportions — Thousands of dollars squeezed out 
of the manufacturers, not one penny of which goes to an author or composer, 

THE men behind. 

[Reprinted from the Musical Age, February 29, 1908.] 

F. M. Prescott, who said under date of December 10, 1907, that he is not In 
business in America or in Europe and that he has " absolutely no interest In 
the copyright bill whatsoever," has been bombarding Members of Ck>ngress, the 
press, and influential individuals with a pamphlet on copyright legislation 
headed " The Fair — The Honest — the Just Cry on Both Sides," purporting to be 
issued by the Authors and Ck)mposer8' Copyright League of America. The 
following story from London would seem to throw some light upon Mr, Prescott's 
disinterested activities.— (Editorial.) 

In looking up facts for you in connection with the copyright matter my 
attention has been drawn anew to a series of coincidences which are interest- 
ing, to say the least They form a complete chain and are significant. 
. The authors' rights agitation started in France. It spread to Belgium, then 
to Italy, Germany, England, America, Austria, and Hungary. In each country 
it. Is the " same old story In the same old way." 

The hue and cry is raised that the poor author is being raided by the talking- 
machine " pirates," who ravish him of the children of his brain and leave him 
destitute and forlorn. If there is a copyright law already on the statute books, 
this is invoked; but if there be no such law, or If the courts of the country 
lefuse to declare talking-machine records an infraction of such law, there is a 
howl of rage and vltuiieration, followed by an Immeiiinte and clamorous 
demand for the instantaneous enactment of a law which will forever bar the 
" pirates " from taking the bread out of the mouth of the helpless author, etc. 

Now, who raises this hue and cry and creates this clamorous deinniid for the 
new and drastic legislation? Is it the author? Not in a single instance has 

30207—08 22 
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an author, big or little, begun an action In a court, and, with the exception of 
Sousa and Herbert In America and Puccini and Massenet In Europe, they have 
not petitioned legislatures to come to their succor. In the Belgian case the 
names of Puccini and Massenet appeared as plaintiffs, but they were no more 
actual plaintiffs than you and I. 

Is it the publisher of music? Again the answer must be in the negative, 
because while the disguise of a publisher is assumed for the moment and to 
conceal the real Identity, the latter is sooner or later made clear and Is always 
the same. 

Who Is It, then, who started and has kept alive this agitation for a period 
of more than nine years at an enormous outlay of time, money,, patience, and 
ingenuity? The speculator and gambler. In whatever guise he appears, tenr 
off the mask and you will ^nd the si)eculator and gambler. It may not be 
the same speculator always, but always it Is the si)eculator. 

Hauj the raid started. — It started In France. For more than a hundred yejirs 
they have had a copyright law there, and for the same length of time an Au- 
thors' Rights Society, which is not only active and vigorous In proclaiming and 
upholding the rights of the author, but is clothed by the law of the land with 
extraordinary powers for enforcing those rights. This society has never identi- 
fied Itself In the slightest way with this affair, nor with the syndicate, which 
has exacted such heavy tolls from the talkiug-niachlne interests in France, 
known as the "Agence Generale d'Editlons Phonographiques et Cinematograph- 
Iques," presided over by Luclen Vlves. It Is called an "agency,*' but it Is a 
syndicate. Its aim is clear, as you will see. 

Luclen Vlves was a Parisian dealer in talking machines and a manufacturer 
in a small way of talklng-nmchine records. In conne<»tion with his business he 
managed what is commonly known as a ** slot parlor,'Mn which were displayed a 
number of automatic machines which automatically rei)roduced a selectio!i 
of music recorded on a talking-machine record whenever a coin of a certain 
fixed denomination was dropped In the " slot,** or coin chute, of the machine. 

The admission to this slot parlor was free, and the reproduction was cons«»- 
quently more or less public. The Authors' Rights Society above mentioned noti- 
fied Mr. Vlves that as he was giving a public performance of copyright music 
he must pay a tax to the society, which tax was regulated by the total amount 
of his takings. No attempt was made by the society to tax each record. 

Vlves found this tax a burden, And In the effort to escape It he studied care- 
fully the laws under which the society operated. In the course of his Investi- 
gation he probably consulted a lawyer. 

As a result of his Investigations, he saw the iwssibillty of an lmniens«« 
speculation. He saw that if he could secure control of the copyright of standard 
musical works and could compel talking-machine manufacturers to pay him 
a royalty for the privilege of reproducing these, he would have a source of 
revenue which would be almost beyond calculation. No one had ever pretended 
that talking-machine records were in any sense a publication of copyright music, 
but that did not necessiirlly indicate that they could not be so declared. He 
thought the scheme over very carefully and cleverly, and then approached sev- 
eral publishers of music In Paris for their aid. Now the music publishers of 
Paris are, as a class, men of wealth and shrewdness, and they said to Vlves, 
"This looks attractive, but it is not. The copyright law of France expressly 
exempts mechanical Instruments or instruments serving to mechanical Ij' re]»ro- 
duce music. Furthermore, the Authors' Rights Society would be the medium 
^through which the tax would be paid, and we are not pulling chestnuts out of 
the fire for them.*' 

Vlves was disappointed but not discouraged, and he returned to the atta<*k 
with the offer to take the burden of a test on his own shoulders If they would 
assign him their rights for a certain number of years with the right to use 
their names as plaintiffs. 

Contracts tcith publinhrrs. — Some of them assented and made the contracts. 
Others refused to have anything to do with it or him. The form of the con- 
tract clearly discloses the speculative character of the scheme. 

By the contract Vives was under obligation to bring the test case within a 
specified period, and it was necessary for him to secure the funds with which to 
employ counsel and discharge the other unavoidable expenses Incident to carry- 
ing the case through the courts. 

Being without capital or resources, he was comirelled to seek outside aid, and 
he hawked his contracts with the publishers about Paris for months in the 
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effort to enlist outside capital in the venture. In his search for capital he ap- 
proached bankers, money lenders, merchants, and lawyers. He even offered a 
share in the venture to talking machine manufacturers and dealers. 

Falling to find a single backer willing to advance the necessary funds, he re- 
sorted to the expedient of securing a number who were willing to risk a small 
amount and thus create a fund large enough to i)ermit of the taking of the 
Initial steps. The suit was filed, and thus was begun the agitation which has 
spread throughout Euroiie and has reached America — an agitation begun in pure 
speculation and greed and carried forward by a man who had no other interest 
in the subject-matter than the gambler's instinct of gain. No author or com- 
poser was in the slightest degree interested or concerutMi, nor could they benfit 
in any way by the successful termination of the suit begim in Paris in Feb- 
ruary, 18d9. The publishers of music had so little faith in the scheme that they 
refused to embark a dollar in the enterprise. They were quite willing to talk, 
however, to let Vlves spend his last penny in their behalf if he were so minded. 

Beginning of litigation, — ^The case came on to be heard, and Vlves was incon- 
tinently beaten and his case dismissed. He api)ealed, and by this time several 
years had elapsed, and the public began to talk of the large sums the manu- 
facturers would have had to pay as past indemnity had Vlves won. The cu- 
pidity of the publishers was aroused, and they realized that Vlves was not the 
simpleton they had first thought him. They saw he had Just barely missed the 
acquisition of a fortune in the form of the past indemnity alone, to say nothing 
of the royalties of the future. Their gambling Instincts were awakened, and 
they came to his assistance with funds and with promises of social and political 
influence. 

Long before the appeal was argued the rumor spread about Paris that this 
was too good a thing to go astray, and that it would be seen to that when the 
appeal was heard Vlves would be victorious. 

And 80 it proved. The court of appeals of Paris decided in Vives*s favor. 
The decree of the court is a remarkable document, and it created a sensation as 
soon as announced. In spite of the fact that there is an old statute which 
expressly declares that instruments which serve to mechanically reproduce 
music are not within the prohibition of the copyright law, and that this statute, 
had been more than once upheld by the highest courts, the court of appeals 
decided that where the music reproduced was accompanied with words there 
was infringement, but that where music alone, unaccompanied with words, was 
reproduced there was no infringement. For example, If the soldiers* chorus 
from Faust be played by an orchestra, a band, or a single instrument of any 
kind, there was no infringement, but If the words of this air be sung with or 
without orchestra or other accompaniment there was an infringement. 

The court was not unanimous. The president of the court and a sufficient 
number of the associate Justices to give Vlves a bare majority Joined in the 
decree. The others dissented and registered their votes in favor of affirming 
the Judgment of the court below. 

To render their work as effective as possible, the majority declared the decree 
to be executory, thereby putting it into force and effect immediately, notwith- 
standing the court of api)eals is not the court of last resort, and notwithstand- 
ing the fact that notice of an appeal was given in open court. An appeal has, in 
fact, been lodged and perfected, and the decision of the court of appeals will 
shortly be reviewed by the court of cassation — ^the final court of appeals of 
J>ance — ^and it is confidently believed will be reversed by that court. 

Reaping the harrent. — Vlves has in the meantime, however, reaped the bene- 
fit of his little speculation, as he has made the talking machine Interests pay, 
and, in some cases, through the nose. From one concern he received no less a 
sum than $100.0()() for past Infringement, besides other large sums for royalty- 
labels, without which they could not continue to sell their records. 

Vlves, from conipurntlve poverty and obscurity, bounded Into affluence and 
prominence and became a conspicuous figure about Paris. He squandered 
enormous sums of money In motor cars, Jewels, real estate speculations, stock 
gambling transactions, und building ventures. He is still drawing money from 
the talklng-macliine Industry. He Is said to be without tangible assets, however. 

It Is quite clear from the above that the original move In this International 
•* holy war " against the talklng-niachlue Industry was a highly si)eculatlve 
venture; that It was not a movement to right wrongs to the author, comiK)ser, 
publisher — none of whom needed protection — but purely an<l simply a mere 
gamble by a rank outsider, without Interest direct or remote in the subject- 
matter, who WHS clo^er and willing to take a siH)rting chance in the hope of a 
substantial reward in case of winning out. 
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Ab soon as the decree of February 1, 1905, was announced, Vivcs was In- 
undated with offers of funds nnd assistance from all directions. The gamblers 
flocked from all quarters, ready to take hold and stake him for another round or 
two. Vivee made it }K)sslb1e for some of them to get in on the deal, and i)laiis 
were made for carrying the scheme further. The publishers who had ceded 
their rights to him tried to take charge of affairs from this point forward, and 
to oust VIves from control, but did not succeed. Some of the publishers who 
had refused to cede him their rights now came forward and allied themselves 
with him in the formation of the present " agency," and still others tried to act 
independently of him. 

Crop of latcsitits, — Endless squabbles have resulted and there are at least a 
dozen collateral lawsuits now on the docket of the Paris courts between Vives 
and his original backers, between Vives and publishers, Vives and talking- 
machine manufacturer, and the latter and publishers. 

Twice Vives has been forced out of the ** agency " and his powers intrusted 
to another. He Is out at present, but how long he will remain out la not yet 
clear. 

As soon as possible after the decision in the French case Vives sent his emis- 
saries to England to bring about a deal with the English publishers similar to 
the one made with the French, but did not succeed. The Englishmen could 
not be made to see any advantage to themselves in ceding to him any share of 
their possible rights. They were well organized, and said they could do for 
themselves all that Vives could do for them, and they started In to do it, but 
did not get far on the way. 

In the first place, English law is different, and English courts are different. 
The usual hue and cry was raised, and one or two test cases were brought and 
promptly thrown out of court. Then an attempt was made to cover the case 
by new enactment. The O'Connor bill was before parliament and an attempt 
was made to attach a rider to that, but failed, and so for some time to come 
the speculators in England will not be able to indulge in this particular line of 
siieculation. 

The invaHion of Belgium. — Vives and his associates Invaded Belgium, and 
they anticipated smooth sailing there. The suit filed there was at the instance 
of Vives and his allies. Vives, and not Puccini and Massenet, was the real 
plaintiff. It was the same old game — the same old speculation. It came to 
grief there, the gamblers being beaten at every stage, but they were ganje and 
carried the case through the court of last resort. 

It took time to do this, and in the interval Vives and his methods were being 
imitated. Conu>etitor8 sprung up and became active. Some of these competi- 
tors came from the ranks of the talking-machine manufacturers, and they stole 
a march on Vives while he was busy in France, England, and Belgium. 

The case was the same everywhere. Only the players were changed. 

Entrance of F. M. Prencott in the game. — In 1905 — that is to say, as soon as 
the French decision was announced — ^the International Talking Machine Com- 
pany, of Berlin, Germany, began making contracts with German publishers 
whereby it was granted a monoiioly of their publications as to talking-machine 
records In the event of a decision in favor of the publishers by the courts or the 
passage of a new law by the German Parliament. F. M. Prescott was the man- 
aging director at this time of the International. The latter undertook to bring 
a test suit at their own expense against a competitor. The same old specu- 
lative game again. 

In Italy the International had a connection in the talking machine company 
known as Fonotipla. Many of the shareholders in Fonotipia were shareholders 
in the International, and some of the directors of the International filled simi- 
lar positions with Fonotipia. 

Fonotipia made contracts with the leading publishers of Italy, includlnc; 
Ricordl and Ronzogno, whereby they secured a monopoly of their publications. 
RIcordI was given a block of stock in Fonotipia and made a director. 

The Jtdlian drciainn. — Ricordl began a suit in Italy against the principal 
competitor of Fonotipia on the same lines as the French case. The decision 
was favorable to Rlcordi. An appeal was noted. 

Immediately the decision was announced, Fonotipia came to the front with 
demands for i»ayment of damages from all makers and venders of talking ma- 
chine rtHMirds as the assignees of the rights of Rlcordi and Sonzogno. They 
improved nptm Vives*s st»lieme, for whereas In France Vives was allowed the 
iisf» of any and all publications ui)on payment of the regulation tax, in Italy 
only a part were free. The publications known as ** first period " were 
reserved exclusively by Fonotipia, and no one allowed to use them under any 
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conditions. As the "first period" embraced every publication less than forty 
years old, it includes, of conrse, all of the popular up-to-date music. By this 
reservation Fonotlpia enjoys a monopoly of all that is newest and most 
popular. 

In Italy, as in France, there is an Authors* Rights Society clothed with full 
power to protect the author and composer. This society has not appeared any- 
where or in any capacity in the Italian case, and has no interest in the subject- 
matter. The promoters and backers of the affair, and the principal, in fact 
ouly, beneficiaries are Fonotipla and the little coterie of publishers represented 
by Kicordl and Sonsogno. 

In Hungary the International secured contracts with the principal pub- 
lishers. A suit, similar in all important points with the French, Belgian, and 
Italian suits, was begun In the name of a publisher against a talking machine 
company. Back of the publisher, and under contract to participate in the 
spoils, was the speculator. In this case it is the International which is cur- 
rently reported to be- bearing the expense. Here, too, there is an established 
Authors' Rights Society with ample powers, but it does not appear in the case, 
nor has it any interest in the outcome. The lower court in Hungary decided 
In favor of the publishers. An appeal was noted, and the higher court sent 
the case back for retrial. 

Monopoly of publiahera. — In Austria the International has monopoly ar- 
rangements with most of the publishers. It is estimated that in Austria and 
Hungnry the firms bound in this way to the International represent 90 per 
cent of the publishers of the two countries. 

Notwithstanding the Austrian law expressly exempts talking machines, a 
test case has been instituted there on the reeonnuendatlou of the International. 

There is an Authors' Rights Society hi Austria, but it does not appear In the 
case in any way. 

In France, Italy, Hungary, and Austria suits are still pending to try this 
mooted question. In all of them the prediction is freely made that In the final 
courts the tal)^ing-macblne makers will wUi as they did in Belgium. 

In not a single instance is the litigation due to a bona fide effort on the part 
of author, comxx>8er, or publisher to prevent Improper use of copyright music 
or to right any other real or fancied wrong. In every instance the motive is 
the same — ^a purely speculative effort to secure and maintain a monopoly. * 

Enormo^ts loa8 to industry. — The loss Inflicted upon the talklng-machlne In- 
dustry in actual cash paid out has been enormous. What the loss has been 
in time and the loss of business consequent upon the disturbed and unsettled 
conditions induced by this agitation it is utterly Impossible to estimate. 

While Vives does not appear in Austrian and Hungarian fields of operation. 
It Is reasonably certain that he will later should the final decision be in favor 
of the speculators. 

In Italy he has forced them to recognize him — to what extent is not known — 
by means which are not clear, and it is probable that he will do the same in 
other countries. 

All is not harmonious in the relations of the different groups of speculators. 
They are quarreling among themselves over the spoils, and there must come a 
time when a settlement can not longer be postponed. 

When that time comes, recourse will be had to the courts, and then all the 
secret covenants will be revealed, and it is probable that many unsavory details 
will come to light. 

Germany is the next point of attack, and here It will probably take the form 
of an effort to secure the enactment of a new law. It is possible that a test 
case will be lodged In the courts, in which event It Is certain that the same will 
be prosei'uted by the International at its cost, but In the name of some complai- 
sant publisher. 

With the efforts made In America you are entirely familiar and have already 
shown to the committee of Congress the existence of the same kind of a deal 
between the speculators which has characterized each and every movement over 
here. 

Everywhere the same conditions, the same speculative scheme, and the same 
grasping schemers ; " the same old story in the same old way.** 

" THE MEN BEHIND ** IN THIS COUNTRY. 

[Editorial reprint from the Musical Age, March 7. 1908.] 

The story In last week*s issue entitled " The men behind ** has attracted 
unusual attention, disclosing as it does, the real interests back of the agitation 
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against the " meobantcal players" which began in France, spread all over 
Europe, and is now such a live issue in this country. 

After reading it it dawns uiion us as never before that it is not an academic 
but an intensely practical question which members of the Patents CommitteeB 
of Congress will have up for further consideration soon. In this country we 
find it is the iEolian Company which assumes the rOie of ** chief speculator/' 
instituting and prosecuting at its own expeuse a suit agaiust one of its com- 
petitors (The Apollo Company) in the name of a publisher (The White-Smith 
Music Publishing Company). It's the *'same old story in the same old way" 
again. First, we find the JColian Company in iiossession of contracts from 
practically all the leading publishing houses in the United States, over eighty 
of them, whereby the .Kolian Company secures for itself: 

First. Complete immunity for all past infringements. 

Second. Ai)soIute and complete monoiK>ly for a long term of years (thirty-five) 
of all the pieces now owned or controlled or hereafter owned or coulrolled 
during the term of the contract by any of these music publishers^ Then we 
find the suit being prosecuted through the courts with vigor by the ablest 
counsel obtainable, and in anticipation of failure demands upon Congress for 
new legislation to " right the dreadful wrongs which are being inflicted on 
the iK)or composer by the manufacturers of mechanical instruments." 

When one considers the enormous sunjs which the speculators in France 
squeezed from the manufactur(*rs for alleged past infringements, even wh!le 
the api>eal was and is ])ending, it is interesting to contemplate what might 
have happened to the independent manufacturers in this country, in the way 
of injunction suits and suits for damages for past infringements, had the 
Supreme Court decided in favor of the .Kolian Company. But the speculators 
were unwilling to stake their all on success or defeat in the courts alone, 
and so it happens that a few days after the White-Smith suit was decided 
against them in the circuit court of apiieals. May, 1006, the original copyright 
bill with its pernicious "Paragraph G" enmnnteil from the secret conferences 
presided over by Librarian of Congress Putnam, which had been i^oing on ever 
since the decision of Judge Hazel in the circuit court in the W^hite-Smith cas?e. 

It is interesting to note in i)as8ing that not a couu>oser attended the prelimi- 
nary conferences at which the I^ibrarian was the chief presiding genius, and 
thht these conferences were not held to right any real or fancied grievance to 
composers. It was not until later on, when it was apparent to the " specu- 
lator " that the committees of Congress were perfecly well aware of the game 
that was being played, and that they were likely to be handled rather roughly, 
when the Menibers saw what was being attempted, that the comi)o8ers through- 
out the country were called uix^n to "get busy" and write to their Congress- 
men. W^e have seen the harvest of letters which ^followed from composers of 
every degree and station, and those who hoi)ed 'some day to be composers 
denouncing the inechanical music " pirates " and demanding of Congress their 
inalienable riphts. 

What the patent committees of Congress did to the Putnam copyright bill is 
ancient history now, but sufllce it to say that when the committees finally re- 
ported their bills, the Putnam bill had been so mutilated and bruised that it 
was hard to find a trace of the original. 

The hopes of the si)eculator8 have been rudely shattered by the action of the 
Supreme Court, and now that the highest tribunal in the land has refused to 
assist in the accomplishment of their aims the fight is to be renewed before 
Congress, and it is to be expected that every possible effort will be made to 
amend the law and pass a bill bringing the mechanical players within the 
exclusive monojwly granted to the copyright proprietor. The Kittredge- 
Barclifeld bill is the means by which it is ho])(Hl to bring this about. 

Aside from the great question of constitutionality, which would surely arise 
to test the validity of such a complete departure in legislation, is the serious- 
ness of i)assing a law which would result in turning these great industries over 
to a single group and the conscHpient ruin of tlie various independent mann- 
facturers. From the stand|M>int of broad i)ublic i)olicy, it is to be hoped that 
Congress will not permit itself to be led into experiments in legislation which 
will ui»set the laws and usages of a century, and particularly when It is con- 
sidered that our present laws and usiiges are in accord with the laws of 
liSngland and most of the other great nations. 
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CLOSING ABGUMENT IK BEHALF OF THE MANUFACTURERS. 

STATEMENT OF MB. GEOEGE W. POTTND, OF BTJFFALO, N. Y., GEN- 
E£AL COUNSEL FOB THE DeELEIST MUSICAL INSTBUHEHT 
MANUFACTUEDTG COMPANY, OF NOETH TONAWANDA, N. Y., 
AND THE BUDOLPH-WUBXITZEB COMPANY, OF CINCINNATI, 
OHIO. 

Mr. Pound. Mr. Chairman and gentlemen of the committee: The 
first question is, Why are we here? I bt*lieve it is wholly within the 
province of myself, as counsel for my companies, to explain very 
briefly why it is that we are sbmewhat on the offensive, perhaps, in 
this proposition. 

Several years ago the JEolian Company, after having sufficiently 
watered its stock for the purpose of creating a public sentiment 
favorable to this legislation, put the case of the Apollo Company 
through the F'ederal courts. 1 was informed a few days ago by one 
of their associates that their first fund of $40,000 has since Seen rein- 
forced by thirty-five thousand additional dollars, so that the ten 
million-dollar corporation in New York City could accomplish its 
purpose. 

Their test action in the United States circuit court was a failure. 
They employed the best counsel in the country. They made every 
elfort, and were consistently and thoroughly ruled against by every 
court before which they came. There was a reason for thatl 

I believe it is never advisable to attempt to deceive the court, and 
I stand before you in the strength of that position — ^you as the court, 
and I as attorney for my clients. I desire in all courtesy and frank- 
ness, still believing it to be mv duty to this committee and myself, to 
say that the opjiosition here have not been equally fair. They have 
been unfair. They have, in your presence to-aay, made misstatements 
of fact that they well knew to be misstatements. All through this 
hearing they have made misstatements of facts. And not onfy that, 
but they have caricatured the committee and its chairman. You 
have been told that you were unable to perceive the "imperial genius " 
of Mr. Reginald De Koven. I have been here in Washington on this 
matter most of the winter and have not given any banquets or em- 
ployed any press agents, or given out any interviews to the New York 
*' Sun " or " Globe,'' advising, condemning, or otherwise abusing the 
members of this committee because they would not produce a bill con- 
ceived by the ^^olian Company in a spirit of iniquitous monopoly, 
cradled by the music-publishing trust, nurtured by a fund of $76,000, 
taken from the watered treasury. 

I hold in my hand one of the contracts of the ^Eolian Company. 
It is various. It is sometimes the ^olian Company and sometimes 
the " Universal Music Company." It has a number of noms de 
plume under which it operates in all the countries of Europe and in 
the United States. This contract is called by them the " manufac- 
turers' contract." 

Mr. Bowers, superintendent of the sheet-music department of Lyon 
& Healy, of Chicago, stockholders of the ^olian Company, and "the 
man who went out and got these contracts, stated beiore this com- 
mittee last year that he had " a bushel of them," and that he had all 
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the prominent music houses of the United States included but one. 
That remark was followed by that of another publisher who said, 
" Yes, and in less than a vear we will have you fellows crawling on 
your bellies, where you belong." Now, there is a reason for that. 

This contract nowhere says that any court can or will abrogate it. 
And there is not one of these ^olian contracts to-day that was abro- 
gated by the decision of the United States Supreme Court. In everj' 
case where they put such a clause as that in the contract they took 
two contracts bearing tiie same date, and the other coordinate con- 
tract makes no reference to anv such abrogation. 

Even that reference in the White-Smith publishing case, where we 
proved that the iEolian Company was furnishing the money to carry 
on the litigation, and where they admitted the " trust," the clause 
only provided that this company, in its wonderful interest in behalf 
of the composers, should not be called upon to pay any copyright. 

When it is stated that that contract is abrogated, the one who so 
says knows it to be untrue. They had advance conferences to draft 
this original bill in New York, and had the interests opposed to us 
there, but not one word came to us to be there, although we have 625 
factories, with chimneys which give out their eager fires over the 
landscape, and with 35,000 employees supporting that number of 
families, and over $83,000,000 of invested capital, with these indus- 
tries created under the laws of the United States. 

When the particular client whom I originally represented here, the 
De Kleist Musical Instrument Manufacturing Company, came to us, 
thirteen years ago, they said ; " We believe that the great commercial 
future of the world is in the United States. We are going to come 
to the United States and bring our capital and invest it here, and we 
want to know whether we can go into the business of manufacturing 
mechanical musical instruments. Is there anything in your laws to 
prevent it?" We said: " No; every decision in this country and in 
every country of the civilized world says that you can go ahead in 
the business." 

Representative Leake. Would you say that payments should be 
made for the u^e on these mechanical instruments of songs that have 
been published by people who paid for the writing of them ? 

Mr. Pound. No, sir. 

Representative Leake. Why not? 

Mr. Pound. Because it is impossible for a composer to take his 
song and put it out into the world. He has got to deal through the 
channels of trade. 

Representative Leake. Whv is it that a similar monopoly does not 
grow up in the book business f 

Mr. Pound. Because the book business is altogether different It 
stands by itself. Unlike the book business, the mechanical instru- 
ment depends upon the perforated roll or a disk. I do not know of 
one company that is manufacturing paper rolls that is making any 
profit in the business. The profit, if tnere is any, is in the instru- 
ment. We have got to make the rolls in order to sell our instruments. 
The book depends on nothing else, and nothing else depends on it. 

Representative Leake. W^ny should such a company as you repre- 
sent have the right to use the creations of another man's mind for 
their profit without compensation to him? 
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Mr. PoxTND. Assuming that we do, because the laws of the land for 
all time have said so. 

Representative Leake. Not in this country? 

Mr. Pound. Yes: our United States Supreme Court has said so, 
and every other court. There is not even a single dissenting opinion 
of any judge in any court against the proposition I have made here. 
Is it not wonderful that some one judge m some place was not im- 
pressed with their logic? 

Representative I^ake. The reason is very plain — because Congress 
has not acted. 

Mr. Pound. Undoubtedly. 

Representative Leake. How could the court do otherwise, then? 

Mr. Pound. Our opponents have always maintained that no legis- 
lation was necessary. They have maintained that they were always 
within their rights. 

Let me, in illustration, give you some figures : 

Memorandum of entHea of disks and rolls for automatic players up to 

December 6, 1906. 

IfUBIC DISKS ENTEBEO. 

Mermod Fr&res, Ste. Croix, Switzerland : Bntrlea. 

1806 (first entry November 23, 1896) 200 

1807 201 

1898 89 

1809 84 

1900 : 65 

639 

Regina Music Box Company, Kahway, N. J. : 

1896 (first entry February 10, 1896) 163 

1897 160 

1898 158 

481 

If U SIC ROLLS ENTERED. 

JEolian Company, New York, N. Y. : 

Entered by J. Herbert Chase, superintendent .lk>lian Company, Meriden, 
Conn. — 

1S!)7 (first entry June 3, 1897) 180 

BJntored by .iJJolian Company — 

1898 (first entry January 29, 1898) 260 

1899 100 

VM)0 25 

1901 11 

1002 («) 

1JI03 («) 

11H)4 144 

19()5 161 

1906 to date (DtHvml>er 6, 1906) 113 

814 

Total dislis and perforated rolls 2,114 

And additional .*:olian entries to January 16, 1908 154 

2,268 

Those figures show that up to the 6th day of December, 190(>, there 
have been entered in this copyright office for copyright by this 

^ Seem to bave suspended entering pending litigation. 
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iEolian Company over 2,000 perforated rolls; altogether the rolls 
and disks have been 2,268. There is a firm in Switzerland whi(»h 
has filed 629. The Regina Company has filed 121 and the iEolian 
Company itself and in connection with others has filed 2,268. Here 
I find the works of Wagner, Verdi, Beethoven, Chopin, Mozart, 
Strauss, Haydn, and a great many others of the masters. 

The Chairman. And the " Star Spangled Banner." 

Mr. Pound. Yes, sir ; the " Star Spangled Banner " and " My 
Beautiful Irish Maid," and a nunil)er of others. 

Representative Leake. Are they copyrightable, in your opinion ? 

Mr. PoxTND. I think not. I said a year ago, and I say now\ that it is 
their intention and belief that if they can get some declaration here 
on whicli they can base a clahn, they propose to contend that their ar- 
rangement 01 eveh a perforated roll is copyrightable and any other 
cutting thereof would be an infringement of copyright. 

Representative Ci:rrier. Then they get for their exclusive use for 
a period of forty-two years a perforated roll of the " Star Spangled 
Banner,"' and " America," and all such songs? 

Mr. Pound. Yes. And their suit which they brought here — ^this 
" White-Smith against Apollo " case — ^was based on an alleged in- 
fringement of a little simple melody called '''My Kentucky Babe.'' 
They claim that this iniquitous Apollo Company, this mechanical 
playing company, have violated one of their copyrights by making 
rolls of this piece. And yet, mark you, one of the rolls entered for 
copyright by the ^^^olian Company here is one of this identical piece 
of music. 

Representative Legare. I believe that last year there were 800 of 
those copyrights. 

The Chairman. Eight hundred and fourteen, and up to the 16th 
day of January ir>4 more. 

Mr. Pound. Then there among their rolls filed is the song " Dream- 
ing," and " Fair Andalusia," and '* Cupid and I," and a nunil)er of 
others. 

Representative Leake. Could those be produced on other mechan- 
ical devices than those of the ^-Eolian (\)mpanv? 

Mr. PorND. Not if they are sustained in their position. 

Representative Leake. Would the copyrighting of '* My Kentucky 
Babe " by that company prevent the use of that song on one of the 
Edison phonographs? 

Mr. Pound. You mistake. The .55olian Company use a perforated 
paper roll. 

Representative Leake. I understand that perfectly. 

Mr. Pound. I understand their contention to be that if they file 
here for copyright a perforated paper roll, then my company can not 
use those songs. 

The Chairman. They were put in there to prevent other people 
from using them. 

Representative Currier. The Supreme Court has not passed on 
that question. 

Representative Leake. That is what I understand. 

Representative Legare. If I w^ant the "• Star Spangled Banner " 
played on my pianola, I would have to go to them? 

Mr. Pound. Yes. The company copyrighted a number of Mr. 
De Koven's compositions. It may be interesting to Mr. Currier to 
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say that they have here also " My Old New Hampshire Home," and I 
find " My Honolulu Ladv," and " Your Key Don't Fit This Lock 
Any More," "Little Boy Blue," "Lead Kindly Light," "At a Georgia 
Gamp Meeting," " Whistling Rufus," " She Was Bred in Old Ken- 
tucky," three from Sousa, and, to show their duplicity, thirteen from 
Victor Herbert ; in fact, they have covered the whole realm of music 

Well, in this contract that I hold in my hand they give to the other 
party 60 per cent of all profit from the sales of these perforated paper 
rolls. In other words, they go out and offer CO per cent to the partv 
of the second part, and they have contracts in which they give as high 
as 80 per cent. 

Representative Leake. Before getting away from the matter of the 
" Star-Spangled Banner," let me ask : Supposing that the courts 
should construe that these rolls filed bv the ^olian Company were 
copyrightable, would that prevent another arrangement of that same 
son^? 

Mr. PoiTND. If they ^re subject to copyright at all, it wouldj I sup- 
pose ; but in fairn&ss I ou^ht, perhaps, to say that the perforating and 
cutting are not the same m all. There is a^difference in some instru- 
ments in what is called the " tracker board." So that there are some 
instruments which can not use the iEolian roll. 

Representative Leake. And as to those, they would have to make 
an independent arrangement of the " Star-Spangled Banner?" 

Mr. Pound. I suppose they would. I understand that as matter 
of fact they have either begun suit, or are going to enter suit, claim- 
ing that the perforated paper roll which they entered here bars every 
other manufacturer. 

The Chairman. As far as the iEolian Company are concerned that 
reaches the perforated roll, but we also find here that the Regina 
Music Book Company of New Jersey have filed 481. Are theirs per- 
forated, too? 

Mr. Pound. Theirs are metal. 

Now, gentlemen, they say that out of the 626 companies in the 
United States no other company than, the ^olian Company can file 
any perforated rolls. In these contracts they say that tne purchaser 
shall not purohase for his own use any perforated music rolls except 
those manufactured by the JEolian Company, or offer for sale or 
deal in them directly or indirectly. In another clause it is provided 
that they shall not deal in any roll in any way, form, or manner which 
is not aaapted to run over the track of the ^olian. 

So that, in that way they would get a monopoly of the sale of the 
instruments. This is what they are after. You understand there is 
no particular profit in the paper rolls. They bind the other party 
not to engage in any way in the manufacture of perforated paper 
rolls. They require him at all times to maintain the list prices as 
maintained by the iEolian Company. 

Then they have another clause by which they can at any time raise 
the price of the perforated paper rolls — that they may add to the 
price any royalty that they are compelled to pay, and all expenses 
connected with such royalty — all that is to be left to them. They 
(the ^olian Company) name the retail or selling price to the public 
in every instance. 
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We maintain that as matter of fact we are not taking the product 
of the composer without paying for it — that we are giving him every 
day more than anv ordinary royalty would pay him, certainly more 
than these publishers give him. 

Representative Leake. On your music rolls you name the song and 
the author? 

Mr. Pound. Yes; and in many cases spend much money to adver- 
tise it. Mr. Sousa said that while that was true, yet he did not want 
the advertising — that he did not want anv of his aii*s on these ma- 
chines at all. He has told me this himself. I now show you a cut 
from the Scribner Magazine showing his picture and his advertise- 
ment that he has contracted for himself and band to play exclusively 
for a certain talking machine. 

Representative Legare. He admitted it last year.' 

Mr. Pound. Yes; first denied it, and when it was driven home to 
him finally admitted it. 

Representative Leake. What objection is there to a man saying 
he will lend his services exclusively to one company ? 

Mr. Pound. Because when great vested interests have grown up 
and great and useful businesses are created and a whole community 
of people are dependent upon them — dependent upon the great fac- 
tories that are established — I say that when that condition of affairs 
has arisen and has come about it is not right, twenty or thirty years 
afterwards, to destroy them all for the benefit of a half dozen alleged 
composers allied with a life-long and absolutely exclusive monopoly. 

Tne composer gets on the sheet music all that he is entitled to get. 

We have heard here a great deal about the music publishers and 
the composers of America. I do not believe that there is a gentle- 
man here who could, offhand, name ten American composers. My 
contention is that the great American public should not be exploited 
and the great businesses in which so much money is invested should 
not be destroyed. So far as the composers are concerned, the equities 
with them are entirely overcome by the equities that operate against 
them. 

Representative Leake. Would not that argjument apply with equal 
force to support the idea that the public are interested in there being 
no patents granted ? 

Mr. Pound. No, sir ; the patentee gets a short period of only seven- 
teen years. This proposed copyright could under favorable circum- 
stances extend to one hundred and two years. One of the gentlemen 
who appeared before you yesterday. Dr. Van Dyke, saia that he 
wanted " his grandchildren protectea." Think of it ! 

The Chairman. It has been the universal practice of Congress 
never in any case (or I believe there is only one case) to grant an 
extension of a patent. Parties have been before the Senate Com- 
mittee on Patents asking that certain patents be extended time and 
time again without success. I believe that at one time one patent 
was extended. 

Representative Barchfeu). There were two cases. 

The Chairman. When I was first appointed on the Senate Com- 
mittee on Patents, Senator Piatt, of Connecticut, said to me, " With 
regard to the extension of patents, I want to say to you that so long 
as you are a member of the Senate you should never grant them." 
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That was the sentiment of the Senate committee as a whole, that 
patents should not be extended. 

Representative Leaks. That is the sentiment of the House com- 
mittee also. 

Kepresentative Cukrier. Yes. 

The Chairman. Senator Piatt told me that his act in aiding the 
extension of one patent was one act of his Senatorial career that he 
wished could be undone. 

Mr. Pound. Now, ^ntlemen, continuing the line of thought sug- 
gested by Representative Leake. Let me say that it is only the visi- 
ble thing that is protected. Your wireless telegraphy — the intellect- 
ual idea-yis nowhere followed up and protected. You might as well 
say that if a bass drum were a patentable article, a man would have 
to pay a royalty on it every time he beat the drum. 

I will make reference now to the proceedings of June, 1906, page 
112. I will say as to the contract mentioned there that nowhere is 
there any mention of such contracts as Mr. Burkan mentioned here. 
Also in the case of the proceedings of December, 1906, at page 301, 
there is still another contract which contains no such provision. 

Now, gentlemen, it is always fair to inquire whether a person com- 
ing before you, or coming before any other legislative body, comes 
with clean hands, especially when he comes and charges other persons 
in the business community with being pjirates and thieves — ^men who 
have built up great and useful industries — it is in order to inquire 
who these persons are who make these charges. The organization 
which these men have elected to present their literature here before 
Congress — the organization with which Mr. Herbert and Mr. Sousa 
are connected — insists that the " imperial genius " (self so called) 
of Mr. Reginald De Koven shall be carefully respected. We were 
informed that some of his works were the great successes of the age. 
But the committee will remember that last year here the song " Oh, 
Promise Me," of which we heard so much, went to the promised land, 
passed out into the purple twilight of the unknown dead, because it 
was established before you, without contradiction, that it had been 
copyrighted for thirty years, that thirty-one years previously it had 
been copyrighted by the same publisher under the title " Forbidden 
Music." " Imperial genius ! " And this is the man who comes here 
to ask protection against " pirat^." 

I now read an article, the leading editorial, from the Washington 
Post of Sunday, October 30, 1892, entitled The Story of a Song: 

In the flrst part of the third act of the Fenchig Master, which has just closed 
a very successful engagement at Albaugh's Theater, there is a pretty, catchy 
song in typical Spanish rhythm and movement It has attracted a great deal 
of attention everywhere. The delightful melody, the dash, the delicacy, and 
the swing of the measure combine to render it irresistibly attractive. It is 
always applauded to the ec*ho, and the public seems never to have enough of it. 

This song .has a history. Several years ago a young officer of the United 
States Navy, attacheti to a vessel cruising in the Mediterranean, went ashore 
at some one of the romantic little seaport towns that dot the embowered shore 
of Spain. Dining in a garden restaurant that night he heard a mandolin 
orchestra playing and a sweet-voiced chorus singing what seemed to him the 
most captivating of all Siwinish songs. He listened to it with Insatiable de- 
light, and finally, as he spoke the language fairly well, secured from one of 
the musicians a rough transcript of the music. This he brought back home 
with him and gave to the Alibi Club of this city. The music was duly ar- 
ranged and supplemented with appropriate words, and became the club song 
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of the AUbl Club. Winter after winter, at their regular Saturday night re- 
unions, they have sung the song in chorus, to the uproarious applause of their 
guests, among whom at different times they have numbered nearly every 
distinguished actor, singer, and professional artist In the country. There 
has been but one verdict by discriminating audiences, and that is that the music 
is peerless of its Icind. 

Last season, while the famous "buffo" Barnabee was here with the Robin 
Hood Ck>mpany, Mr. Reginald De Koven was asl^ed to one of the Alibi (Mub 
functions, and there heard the song. He heard it several times. Like every- 
body else, he was charmed with it, and he had it repeated over and over a sain. 
AJid now the Alibi Club men go to hear Mr. De Koven's new oi^era. the Fenc- 
ing Master, and find their old club song figuring as one of its choicest morceaux. 
What they thinlt of the proceeding they have explained to Mr. De Koven 
^reetlv la a note, a copy of which follows : 

The Alibi Club. No. 1806 I Street, 

Washington, October 27, JS92. 
Reginald De Koven, Esq., 

The Shoreham, Washington, D, 0, 
Sib: I am directed by the Alibi Club to protest against the naantiiQrized 
use of our club song now being produced in your opera. The Fencing Master. 
as your own composition. The Alibi Club does not claim the right to crit- 
icise the acts of nonmembers or to dictate to their guests the projier use of 
hospitality. It claims the right, however, to resent the unwarranted liberty 
you have taken in producing the song. You heard the song while a gue^t of 
the club. You asked that it be repeated for your. edification, which was done 
in perfect good faith, as you were the club*s guest. Your afterwards wrote a 
member for the score, which was denied you, and yet, despite this fact, you 
have sought to reproduce the song from memory as *' original " with you. In 
recalling these facts to your mind the club desires to express its right to 
request the immediate withdrawal of the song in question from the score of 
your opera. 

Very respectfully, yours, The Axibi Club. 

(By its 'Secretary). 

The only comment at all suitable to this episode would hardly pass muster 
in the columns of a high-class Sunday Journal intended for the education and 
entertainment of the family circle. We refrain, therefore. But the story is 
amusing of itself, and it is here given without prejudice, purely in the inter- 
est of history. 

I will now read an editorial from the Washington Post of Novem- 
ber 7, 1892, headed " That De Koven piracy." 

The editorial article in the Post of Sunday, the 31st ultimo, referring; to Mr. 
Reginald De Koven and a certain song in his alleged opera The Feuciug 
Master has been more widely copied than any of recent production. From New 
York to San Francisco and from Boston to New Orleans nearly every news- 
paper of any prominence has reproduced with appropriate comments the Post's 
exposure of the burglary. 

We have so far seen but one attempt to palliate Mr. De Koven's offense. 
Here and there expressions of incredulity have occurred, but nowhere, except In 
the single instance to which we have alluded, has there been a deliberate en- 
deavor to present an explanation creditable to Mr. De Koven. One comes to ns 
from Chicago, however, and it is of so remarkable a character that it deserves 
the widest circulation. It takes the form of a press report and reads as fol- 
lows : 

'* Chicago, November 5. — ^There is some excitement in musical circles over the 
charge made by the Alibi Club of Washington that Reginald De Kovon had 
stolen from them a song. In an Interview a friend of Mr. De Koven makes the 
following explanation : 

"'The song which the Alibi Club accuses Reginald De Koven of having 
appropriated from them is not the property of the club. It has long been used 
by the Hasty Pudding Club of Boston, and was originally a Spanish folk song 
of unknown authorship. It was interpolated into the 8<'ore of The Fencing 
Master, which is Itulinn In subject, to be sung by a Spanish character as a 
folk song, and was not claimed by Mr. De Koven to be original. Mr. De Koven 
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openly spoke of iisiug the song to members of the Alibi Club, and the accusa- 
tion made by the club Is misleading and unjust.' " 

As for the right of property, It seems to us that the question is not involved, 
at least in a legal sense. Mr. De Koven was invited to a gentleman's club, 
cordially received, and hospitably entertained. While there in his capacity as 
a guest he heard the members sing their club song. They had obtained it in 
Europe— obtainwl it honorably and with the consent of those who then had 
poRsession of it. Nobody in this country had it, or had heard it except at the 
Alibi Club and in the same way that Mr. De Koven did. The statement that 
a Boston club also had* the song is emphatically denied by members of the 
Alibi Club who are also members of the Hasty Tuddlng, and who should, 
therefore, be competent witnesses. Mr. De Koven got the song from the Alibi 
Club, as stated in the Post. He asked the members to sing it over and over 
again, and in proof of our assertion that he filched it from them it is of record 
that he afterwards wrote to one of the members imi)ortuning him for the score. 
Furthermore, if anything else be needed to show that he reproduced the music 
from memory and in contempt of the protest of the club members, it can bo 
demonstrated that the imitation is inaccurate in several important respects, 
and must, therefore, have been perpetrated by one who had no access to the 
original. 

Mr. De Koven's ** friend " asserts that the song has not been claimed by the 
composer to be his original work. We should like, however, to see one single 
intimation on any playbill issuod before the date of the Post's exposure to the 
efTect that Mr. De Koven acknowledges his Indebtedness to any other source 
, other than his own inspiration. The opera Is put before the public as Mr. 
De Koven*8 and, in the absence of any explicit exception ns to any special 
number, it is fair to assume that the alleged author *' claims everything." And 
we may add, in conclusion, that no question has at any time bet»n raised as to 
the property in fee sinji)le. The question Is one of a guest's obligations to his 
entertainers, and of the propriety of his taking and parading as his own some- 
thing which he discovered for the first time in their possession. 

It is, in fact a question of morals rather than of law, and we doubt not that 
the Alibi Club men are quite willing to relinquish to Mr. De Koven whatever 
commercial profit he may have derived from the transaction. 

The editor of the Post at the time these editorials were written was 
or had been the president of the Alibi Club, and you will observe that 
he states that " the only comment suitable to the episode would hardly 
pass muster in the columns of a high-class Sunday journal intended 
for the edification and entertainment of the family circle." 

Mr. O'CoNNELL. Did Mr. De Koven copyright it? 

Mr. Pound. I understand so. That same IVfr. Reginald De Koven 
is at the back of the organization here that charges us with being 
" pirates '' and asks you to come to its aid to prevent somebody from 
making use of their intellectual conceptions. 

Whence comes our music? The figures that I have been able to 
gather — and I have spent some time on the subject — ^show that on 
the perforated paper rolls and phonographic disks a trifle more than 
30 per cent of the so-called popular music is by American authors 
or composers. 

The Chairman. You do not mean that all authors .should be pun- 
ished because Mr. De Koven may have pirated a certain song? 

Mr. Pound. Not a bit of it, sir. I agree with the position of Mr. 
HariT Williams, of New York, president of the Words and Musi(! 
Club,* who is here and who recognizes the justice of a universal 
royalty. 

But we have a right to ask who these people are who come here and 
tell you that we must close up our (525 factories and throw out of em- 
ployment 35/220 men. We have men whom we have trained for years 
in this work, and I say we have a right to direct your attention to the 
attitude of the parties who come here seeking legislation after 
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crushing defeat in the courts, and to ask yoii to see whether they are 
themselves consistent. 

"Art in health, my brother?" I assert that the ^olian Company 
which has spent $75,000 to get an exclusive monopoly, which they 
would get under the Kittredge bill, should be inquired about, anil 
when they attempt to foreclose and to shut out the other 624 manu- 
facturers of the United States from all the masters as well as the 
popular music — taking, by the way, the music of their own associates 
here — ^it is time for us to insist that the committee should understand 
the situation. 

* Representative Barchteld. You do not come before this com- 
mittee with the statement that if we pass this bill tliere are 624 or 025 
companies whose establishments are to be closed by the action of this 
committee ? 
. Mr. Pound. Yes, sir. 

Representative Barchfeld. You do not mean that? 

Mr. Pound. I do, most decidedly. Your bill would. 

Representative Barchfeld. Then you are imposing, sir, upon our 
intelligence. 

Mr. Pound. Not at all, sir. Intelligence, however, is a relative^ 
term, and it does not always exist. 

Representative Currier. It may be as well to state that there are 
others who are not " imposed " upon. Mr. Pound is right. 

Mr. Pound. Here are people who last vear stood before the com- 
mittee and admitted that they had " a bushel " of these contracts 
and had every man in the United States but one, and possibly two, 
in the business tied up in those contracts and that they would have 
us all crawling on our bellies. 

Now, if they have all those contracts for thirty-five years and 
seventy-seven years and a hundred and two jrears, what are we going 
to do? We can not sell our instruments without the music. How 
are we going to get the music when the ^olian Company control it 

ft"* 
Representative Leake. Are not new musical men coming in all the 

time? 

Mr. Pound. But they tell you and I here to-day that it takes a 
dozen years usually to produce a success. Are we to close up our 
factories meanwhile? 

Representative Leake. Could you not go into the open market like 
others and buy your music? 

Mr. Pound. We do so lots of times, but these men will not deal 
with us, they are tied up, and then anyway you must deal through 
the regular channels of trade in any business. 

Speaking of Mr. Victor Herbert, now, I would say on behalf of 
companies that are responsible in every way, that if Mr. Herbert 
will play for us — if he will take his own compositions and his 
orchestra, and play for us, and give us the music in spite of the 
mijsic publishers, we are willing to pay him for it. But he is not 
after this royalty feature here in itself. These men are most of them 
advocating the .Eolian and publishers' interest rather than the com- 
posers'. 

. The Chairman. This is the way I look at this matter: There is no 
question but what if this monopoly was created these people would 
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have to go out of business. It is asked, Would not other composers 
equally great arise? Well, judging from the history of America in 
the past, we know that they do not arise every year nor every five 
years, nor do they come in bunches. And suppose that by the time 
every establishment is closed up, and this great monopoly has fas- 
tened its grip on the business of the me<"nanical reproduction of 
music in the United States, suppose that then another Victor Her- 
l)ort arises, to whom is the poor fellow to go with his music — to the 
.Fiolian Company, this monopoly made possible by our act? There 
is nobody else in this country to whom he can take his music, for all 
others would be crushed out. And, mind you, if there was one man- 
ufacturer so bold as to dream of success and start a new business, 
bearing in mind the millions of dollars .that this company controls, 
I think you will agree with me that the newcomer would stand no 
chance on earth against the gigantic monopoly. [Applause in the 
hall-l 

Mr. Pound. It is a serious question. All the eggs in our basket 
are here. Everything that, we have is in this proposition. I stood 
before this committee last year, as you will recall, in the December 
hearings, at page 319, and I offered an amendment to provide a roy- 
alty. They aid not want it. I said, '* What will you accept ? " They 
said, " We want the Kittredge bill and nothing else." These men 
will not stand up here now in front of this committee and accept this 
proposition. They want an absolute monopoly. 

Mr. Harris. I am one who will accept it. 

Representative Currier. Did you not say in New York after this 
compromise proposition was suggested, that it was unconstitutional? 

(No answer.) 

Representative Legare. Are you Mr. Charles K. Harris? 

Mr. Harris. Yes, sir. 

Representative Legare. Is that your picture [indicating] ? It 
looks like you. 

Mr. Harris. Yes, sir. 

Representative Legare. Did you say, in an interview, " These fel- 
lows make me tired? " [referring to Members of Congress]. 

Mr. Harris. .1 did not, sir. 

Representative I^egare. You came to Washington, did you not? 

Mr. Harris. I did. 

(Mr. legare read from newspaper clipping what purported to be 
an interview with Mr. Harris, in which it was stated that the propo- 
sition referred to was unconstitutional and that he intended to see 
some personal friend of his in the office of the New York Sun who 
knew something of cop>'Tight matters, and that his views would be 
there presented. That Members of Congress were "punk.") 

Representative Legare. Did you ever deny that interview ? 

Mr. Harris. I did ; I sent a letter to Mr. Currier about it. 

Representative Legare. You denied it in writing? 

Mr. Harris. Yes. I can not help the mistakes made in a news- 
paper. I never saw that paper. 

Representative Cirrier. I never received a letter from you 
about it. 

Mr. Harris. Just a minute. 

30207—08 2Z 
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Mr. Pound. No, no. This is my time. Just sit down until I get 
through. [To Representative Currier:] There have been a numher 
of interviews ffiven by these men in the New York and other papers 
about you ana other members of these committees, criticising and 
abusing and even caricaturing you. Did Mr. Harris ever deny his 
interview ? 

Representative Cukrier. I neither know nor care. 

Mr. Pound. The further we get into this argument the more con- 
vinced I am that the only thing is to make a separate bill, if there is 
to be a bill, for this mechanical-instrument feature. After this 
experience here with regard to De Koven — the man these people them- 
selves elected as their "honorable secretary " — if we can bring home 
to him these two noted plagiarisms (we were attracted to him by his 
excessive vituperation, and so we thought we would look him up a 
little) , the public have a right to be protected against men like him. 
Let the " honorable " secretary, Mr. Reginald De Koven, fife an 
affidavit that the song " Oh, Promise Me " is his own composition, if 
he would have copyright on it. 

Mr. O'Connell. Let him perjure himself. 

Mr. Pound. And let Mr. De Koven say as to the air in the " Fen- 
cing Master " that he did not pirate the air from the Alibi Club. 

I^t us have a substantial mechanical instrument copyright bill 
here. As it is now they send over to the Library of Congress the 
copies and 50 cents in money and g^t protection for many years. No 
investigation is made in the copyright office as to whether the state- 
ment of the person sending the article is true or false, and of course 
we know that such investigation can not be made. But I insist that 
something more than 50 cents should be remitted; let the remitter 
remit also an affidavit. 

Senator Brandecee. I think that is a very good suggestion. 

Mr. Pound. I am instructed by my clients to say, and I have said 
it for two years before this committee and its predecessors, that we 
are entirely willing to do justice, but that we do not want to be turned 
over to this monopoly. We know more than I have told you here 
of the nature of it. We know things that I dare not charge here 
openly. We know that it reaches far, far beyond these mere con- 
tracts, and we do not want to have our life work and our life property 
turned over to that concern. We do not want to be foreclosed of all 
rights. 

If there is some way by which you can give to the composer some- 
thing fair and equitable as between man and man, we do not say 
" No." During all the days of what was known as " the Black .Horse 
Cavalry " in Albany I never saw a bill so iniquitous as the bill 
brought here by the music composers, and which they have asked to 
have passed. A man in Honolulu might, for say a clollar, purchase 
a roll containing what purported to be a song, and upon his simple 
affidavit that he was injured in his property rights ne could com- 
mence an action over there and put a seal on every machine we have 
and close our factories, and all this without any notice to us and 
without any bond of iiulonuiity whatsoever. 

Representative Ci rrier. And make you try the case in Honolulu. 

Mr. Pound. Yes. That is the sort oi thing we do not want. 

We come here to ask you that this conspiracy, conceived in iniquity 
and in wrong, shall not be fastened upon us. We simply want fair 
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play here, and when gentlemen come before this committee and say 
that they are not wilhng to accept any compromise — that they must 
have everything or nothing — I say there is something to it. 

I call your attention to all that has been done to create legislation 
here; I call your attention to that fund of $75,000 put up by the 
backers of these men; I call your attention to the perforated paper 
rolls of " My Kentucky Babe " on file here ; I call your attention to 
the attitude of these people before your committee. 

In the name of the 35,000 men depending upon us for support, and 
in behalf of every dollar that represents a life of toil — that reprcvsents 
as much " imperial genius " as Mr. Reginald De Koven ascribes to 
himself — just as much genius as it took Reginald De Koven to pla- 
giarize most things he ever published, I ask you gentlemen carefully 
to consider these matters. When they talk about " imperial genius " 
and say that a man who composes some march is entitled to a right 
which no other class of people enjoy, when they say that he and nis 
children and his children's children nrtist be taken care of by a 

Eaternal government for a hundred and two years, then you will ask 
im at least to come here with clean hands and to do and abide by the 
right if he is himself seeking the right. We have an abiding faith 
that that is what you will do, and we are content to leave the ques- 
tion in your hands. I believe that the spirit of fair play will appeal 
to every fair-minded man. And I assert that so long as the con- 
ditions which I have depicted prevail just so long you will refuse to 
give to these gentlemen anything like the Kittredge or Barchfeld 
bill. I believe you will refuse to say to us, " We are going to take 
away from you a vested right which the law has given you for all 
time and which no other civilized nation in the world has taken away ; 
we are going to take away from you all this work of your lifetime 
and relegate all those people to idleness aad distress in order that a 
half-dozen fellows down in New York City may realize on their cor- 
ruption fund of $75,000." [Applause in the hall.] 

Representative Barchfeld. I wish you would tell this committee 
something about this $75,000 " corruption fund." We would like to 
know all about it. 

Mr. Pound. Shall I be frank about it? ' 

The Chairman. You have three more minutes of your time. 

Mr. Pound. You will remember that it was conceded at the hear- 
ings last December that a fund of $40,000 had been set aside by the 
iEolian Company to fight these cases in the court and create senti- 
ment in behalf of the bill. 

Representative Barchfeu). I do not know anything of the kind. 

Mr. BuRKAN. The speaker has not stated that matter correctly. 

Mr. Pound (to Mr. Burkan). Are you authorized to speak for the 
jEolian Company? 

Mr. BuRKAN. No. 

The Chairman (to Mr. Burkan). You said $50,000 this morning. 

Mr. Burkan. As I understand it, the fact was that between forty 
and fifty thousand dollars was expended in fees. I stated that they 
had expended between forty and fifty thousand dollars to get up the 
best record of the matters. They had engaged tlie best experts they 
could obtain and had productnrthe best evidence that could be got 
throughout the country and all over the world. I never stated that 
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these gentlemen had ever put up a dollar improperly to have these 
things done. , 

Mr. Pound. I read here some clauses of these contracts. The Mo- 
lian 'Company in all these contracts covenant and agree that they will 
protect the other parties, that they will pay all expenses of litigation, 
and in these very contracts they anticipate* this attempt at legislation. 
But they overdid it. The litigation failed and the legislation went 
awry. Some ships pass in the night. 

Section 5, third subdivision, is as follows: 

It is expressly understood and afcreed that tf the perforated music is made 
the subject of copyright by statute, or it is adjudged by any trial or appellate 
court to be the subjpct of a copyright, then, in either or both of these events, 
the company may, at its option, at any time, and as often as is necessary. 
Increase the price thereof, so as to cover royalties i>aid by the company, in- 
cluding expenses of accounting therefor; all other expenses incurred by reason 
of copyright by any increase as above shall liliewlse operate as to all contracts 
similar to this one with other parties. 

Section 1, second subdivision, says: 

That he will not purchase for his own use or for sale, directly or indirectly, 
or through his branches, any perforated music rolls, except those manufactured 
by the company, and that he will not offer for sale, sell, or deal in. directly, 
or through his branches, any perforated music rolls, except those so manufac- 
tured by the company. 

And section 2, second subdivision, provides that " should anv 
manufacturer or dealer at any time decline to handle the company s 
rolls exclusively, ♦ ♦ ♦ and provided further, the said manufac- 
turer or dealer shall not at all times maintain the prices," then such 
independent dealer shall not be sold any more rolls. 

Section 4, second subdivision, reads: 

That he will not engage in the manufacture of perforated music rolls In any 
form, either directly or indire(Jtly. 

And following up their invariable rule to always doubly tie the 
other fellow, they add an extra and further " agreement,'' in which 
the dealer covenants, " in consideration of being permitted '' (per- 
mitted, you observe) "to purchase perforated music manufactured 
by this company," as follows : 

I therefore agree to at all times sell rolls purchased under this agreement at 
the catalogue prices, and I will in no manner, either directly or Indirectly, cut 
such prices, and will handle for sale or otherwise no i)erf orated rolls other than 
those manufactured by the said company. 

This contract is set out in full in my remarks at the December 
hearings (page 301). 

STATEMENT OF ME. ABTHVR STEUAET, OF BALTIMOBE, MD., 
MEMBER OF THE AMERICAN BAB ASSOCIATION. 

Mr. Steuart. Mr. Chairman and gentlemen of the committee, I 
appear before you as a member of the American Bar Association in 
the position of atnicus cnrifv to the committee. I represent no inter- 
est except the general interest of the country in the attempt to pre- 
pare a bill which will be most satisfactory to everybody concerned. 

We have given a great deal of study to the subject. We are sure 
that many tilings need yet to be considered and that many things 
are needed in the bill. There are a few things to which I ask the 
attention of the committee. 
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In the first section of the bill it provides that the copyright secured 
by this act shall include the exclusive right to print, reprint, publish, 
copy, and vend the copyrighted work. 

If the music provision is to be included in this bill with no modi- 
fication as to a compulsory license, then it would be necessary that 
the bill should contain terms which would larjgely protect the copy- 
right owners against all forms in which copynghtea music might he 
used upon a perforated roll or graphophone disK. It is possible that 
the word " vend " as it here appears might not include leasing; there- 
fore I suggest that at some place in the bill the word " vend " be 
defined as including leasing. 

Representative Cirrier. Do you mean as applied to musical com- 
positions generallv? 

Mr. Steuart. As. applied to all copyrighted matter. 

Representative CrRRiER. I should be afraid of such a provision. 

The Chairman. If we are going to define that at all, would it not 
be necessary for us to define it in such a way as to cover every point 
possible ? "Perhaps if that is not done, the author would lose by our 
not doing so. In other words, if we are going to define it at all, what 
may be left out would be taken for granted as not applying. 

Mr. Steuart. That is true,*and some words might be used to in- 
clude all forms of disposition. I used the word *' leasing " as an illus- 
tration. Since there nas been a copyright statute on the books it has 
been the custom that the copyrights are leased. In the case of copy- 
righted books before publir;ation it has been usual that they are leti^-ed 
for a term of years to publishers. The publisher pays royalty to the 
copyright owner who has the legal title. That is not provided for by 
this statute, or it may not be. It is possible that the word " vend ^' 
may include it. 

Representative Currier. The Supreme Court has held that the 
word " dispose " would include the word " lease." 

Mr. Steuart. I can not recall as to that case, but the Bobbs- 
Merrill case held that the statute did not include leasing. The 
courts have taken such a very narrow view of the meaning of words 
used in the statute that if you intend that the copyright owner shall 
have the right, even subject to this compulsory license provision, then 
words should be used broad enough to cover all applications. Take 
the copyright disk or roll. It is a practice, I believe, for the com- 
panies to establish in districts where there are large numbers of ma- 
chines using those rolls circulating libraries of rolh. Not one of 
them is for sale. They belong to flie original manufacturer. They 
are sent to a dealer who handles them for the manufacturer. Tlie 
people get tired of one roll and go and exchange it for another, and 
they hire the other. In no case would that proceeding be a violation 
of technical vending if vending is to be interpreted only as selling. 

I notice that in one of the bills — ^the bill introduced by Senator 
Smoot — ^the section which appears in the Barchfeld and Kittredge 
bill as section 44, has been stricken out. 

The Chairman. Section 44 of what bill ? 

Mr. Steuart. Section 44 of the Kittredge bill has been stricken out 
of the Smoot bill. It does not appear in the Smoot bill at all. It 
reads : 

Skc. 44. That each of thp rights specified In nection 1 of this act shall be 
deemed a separate (^state subject to asslgnuient, lease, gift, bequest, Inheritance, 
descent, or devolution. 
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I propose that at the end of that clause there should be added: 
Vending will include leasing or other disposition. 

The purpose of that clause was that the right to print mi^ht be 
leased, sold, given away as a gift, left by will, passed by inheritance 
or descent or other form of legal devolution. So the rightto reprint, 
in the same way, mieht have all these le^al incidents. The right 
to publish might be divided off from the right to print. The copy- 
right owner has a right, or would presumably have a right, to make 
a contract with a printer to print and give that printer no right to 
publish. He might give a riffht to a publisher to publish but not to 
print. He might give a right to copy, if copying meant making 
music rolls, in one form, or reprint in another form, or making phono- 
graph disks in a third form of copying— 

Tne Chairman. Would not that be the case riow when the exclu- 
sive right is given to him to print, reprint, or copy — would not that 
five him the right to make whatever contract he desired, whether it 
e to print or otherwise for some term, as may be agreed upon? 

Mr. Steuart. It might and it might not; if it does, then my sug- 
gestion would do no harm. 

The Chairman. Wlien we come to specify and name just what that 
section (or "subsection A" of section 1) of the bill means, we must 
name them all. 

Senator Brandegee. How would it do to say "And vend or other- 
wise dispose of?" 

Representative Currier. You would have to think pretty carefully 
about it. 

The Chairman. Yes; so as to be sure just how far to go. 

Senator Brandegee. If you want to reach that point, I think that 
would do it. 

Representative Currier. There are some' things that we do not 
want to reach. 

(To Mr. Steuart.) This is really an attempt to put in the statute 
law what you think the courts have declared to be law, is it not? 

Mr. Steuart. No. It is an attempt to put into the statute law 
rather what the courts have declared to be not the law. In the Bobbs- 
Merrill case the courts said (I think unfortunately) that in the copy- 
right law " vend " does not include the right to lease. Yet that is so 
universal a practice among publishers that I can hardly think the 
court intended that. 

The Chairman. Read that again, carefully. 

Mr. Steuart. [Reading:] 

Sec. 44. That each of the rights specified in section 1 of this act shall be 
deemed a separate estate subject to assignment, lease, license, gift, bequest in- 
heritance, descent, or devolution. 

The Chairman. Would not that permit the copj^right owner to 
never vend or sell but merely license with such restrictions as he saw 
fit, either as to private use or something else? 

Mr. Steuart. Of course it would, unless tlie bill contained some 
provision for compulsory license. If the estate is to be absolute, he 
must give absolute control. If to be limited, the estate must be sub- 
ject to that limitation. If you put in the bill a compulsory-license 
provision, then these people will be subject to compulsory license. 
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Representative Currier. Do you think a compulsorjr license would 
be constitutional? I have great respect for your opinion. 

Mr. SiEUART. Well, sir, that is a very large subject. I believe that 
the Supreme Court has intimated — and from the Supreme Court we 
must take our opinions on that subject — that such a provision would 
be constitutional. I think in the case of Wheaton against Peters, and 
Inter in the case of the ITnited States Dictionary Company against 
Merriam (208 U. 8., 264), the Supreme Court said in that case, in 
speaking of the right of Congress m reference to the copyright stat- 
ute, " Of course Congress could attach what conditions it saw fit to 
its grant." It would appear from this language and the language 
read in your hearing from the case of Wheaton against Peters that 
the Supreme Court had that idea. 

Senator Brandeoee. What was that reference to 208 United States, 
264? 

Mr. Steuart. The case of the United States Dictionary Company 
against Merriam, decided last year. If that language expresses the 
meaning of the Supreme Court, I think it pr(»)ab7e the Supreme 
Court would follow in that line and sustain the compulsory hcense. 
It is possible that they would sustain compulsory license for another 
reason. The suggestion has been made that the only power given to 
Congress is the power to grant exclusive estate. It may be said, how- 
ever, that if Congress does give that sort of estate that exclusiveness 
would not be interfered with bjr a compulsory license. 

Representative Currier. Which would be exclusive also? 

Mr. Steuart. For the reason that the estate would be exclusive. 
The only limitation which Congress imposes by granting this com- 
pulsory license is a limitation on the remedy. In the case of an ab- 
solutely exclusive right, it is right of injunction. In that case Con- 
Sress did not destroy the right, but merely limited the remedy. In 
lis case, by limiting the compulsory license, what the committee would 
do would be to deprive the owner under certain circumstances of the 
right to an injunction. The right would be there, because otherwise 
he could not recover at all. He would have the right to sue an in- 
fringer, and his right to recover would be limited to the license fee. 
Just as in patent cases to-day, where a license fee has been established 
by long usage, and a suit is brought for infringment, the remedy is 
limited by the man's own established license fee. So in this case it 
is probable that the courts would hold that the limitation of the right 
was not a .deprivation of the exclusive right or cutting down or it, 
but a mere limitation of the remedy. 

Representative Currier. Thank you, Mr. Steuart. 

Mr. Steuart. Now, so far as concerns the constitutional power of 
Congress to legislate on this subject of music rolls. We have heard 
what the Supreme Court has told us on this subject. It has been very 
instructive, out for my part I would say that it was very disappoint- 
ing. I had expected that the court would hold that these music rolls 
are copies. To my mind they are. .The court has not said whether 
these music rolls are writings within the meaning of the Constitu- 
tion. I understand Mr. Walker to believe that it they are writings 
they are copies. 

Mr. Walker. Yes; if they are writings they are copies, and if they 
are copies they are writings. It works both ways. 
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Mr. Steuart. The Supreme Court has said that they are not copies, 
but it does not follow by any means that they are not writings. I 
think it is only necessary to read the language of the Supreme Court 
in the Sarony case, in which they analyze the word " writing " in 
a careful way and decided that a photograph was a writing. I can 
not imagine that a photograph produced mechanically by a light 
falling upon paper is any more a writing than a hole impressed in a 
piece of paper, if expressing thought, because writing, after all, is 
but a mode of notation by which thought is recorded. 

Mr. O'CoNNELL. It conveys the thought itself. 

The Chairman. Then you would go nirther than Congi'ess and say 
that models and sculptures would also come within that category ? 

Mr. Steuart. Those are all within the terms of the present act — 
sculptures, etc. If, therefore, we may believe from the Sarony case 
that the Supreme Court would hold that the perforated rolls or 
these phonograph disks were writings, then the terms of the Kittredge 
Act, as it is now drawn (or the Barchfeld Act, as it is now drawn) , 
for the purpose of protecting this class of production would, I take 
it, be constitutional. If, therefore, these clauses are constitutional, 
they should stand as they are drawn, unless the committee saw fit 
to modify them, subject to such limitation by way of compulsory 
license as you may see fit to impose. 

Now, in reference to the constitutionality of the division of legis- 
lation by Congress — ^stop me, Mr. Chairman, whenever you please 

The Chairman. Your time is up now, Mr. Steuart. 

Representative Currier. I am very sorry. 

The Chairman. So am I. 

STATEMENT OF MB. BOBEBT UNDEBWOOD JOHNSON, SECBETABT 
OF THE AMEBICAN (AXTTHOBS') COPYBIOHT LEAOVE. 

The Chairman. You have .five minutes, Mr. Johnson. 

Mr. Johnson. Mr. Chairman and gentlemen of the committee, I 
came under the instruction of counsel of the American Copyright 
League tb ssy that we regard this question as perhaps the most im- 
porSint question connected with any copyright measure. We know 
that the question is a conferring of a right; that it is to establish — 
it may be for many years, I can not think permanently, if it should 
be established wrong (because nothing is settled until it is settled 
right) — a principle which it seems to us is the fundamental principle 
ot copyriglit. This must be settled one way or the other. As the 
briefest way to get my opinions before you — not only my opinions 
but the unanimous opinions of those whom I represent, the American 
Copyright League — ^1 beg to read to you an editorial article of which 
I am the author, from the Century "Magazine, which puts the thing 
in a very terse way, so far as I am concerned. 

(The article is as follows :) 

MuBiG Composers and Ck)PTRioHT. 
[The Century Magazine (editorial).] 

The circumstances of the passage of the copyright act of March 3, 1891, In 
the hurry and ^>nfusion of the closing days of the session, after a caiu|>aign 
of twelve weeks, during which an originally consistent bill was often amended. 
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made It certain that after the lapse of a few years It would be necessary to 
prepare a new and more comprehensive statute. Not only has the operation 
of what mi|i;ht be called a piece of pioneer legislation domonstrated the need of 
readjustment in certain pnrticulars, but unexpected scientific inventions have 
made it necessary that unless the Tnited States is to return to the shame of 
tolerating the appropriation of intellectual property from which it was then 
rescued, a measure of security shall l>e Kiven to composers of music equal to 
that vouchsafed to writers and artists. The bill as introduced (in the Senate 
by Mr. Kittredfice) is the result of the most laborious comparison of views by 
so-called *' parties in interest '* and in the main is regarded as a workable, pro- 
gressive, and liberal measure, which will advance the interests of the public by 
giving to creative effdrt a completer safeguard than the present law. 

The chief ethical consideration in the bill attaches to the security which is 
provided for the work of a musical comi)08er. This is not a new principle, but 
rather a logical and unescapable application of the principle of the present law, 
which gave music what in 1801 was considered — and indeed then was— com- 
plete protection. At that time there was no such thing as mechanical repro- 
duction of music, or equity and analogy would have demanded, as they now do, 
that the composer should have the *' exclusive ** control authorized by the (Con- 
stitution. Therefore, in spite of the fact that the act of 1891 abolished the un- 
paid use of literary or artistic work and, for that matter, of music (by the 
methods of publication then known), there has since grown up a custom of 
using, under the new conditions, the work of musical composers without recom- 
pense, and often with mutilation of the text. This custom probably began 
without consideration and without desire or intent to work a hardship. But, 
with the expansion of this new and interesting business in its various forms, 
the custom has taken the proportions of an unendurable grievance and injus- 
tice. 

A compromise has been suggested on the part of the new venders of music, 
which, from the point of view of those familiar with copyright values and 
copyright ethics, is not so much a comi)romise as, in essence, an attack upon the 
very principle of property, namely, a proviso that a composer must be com- 
pelled by law to sell his rights to all who may appear and pay the same price. 

This is as though copyright should be denied to Mr. Clemens unless he should 
agree to sell to every other publisher the rights which he has disposed of to 
Messrs. Harper & Bros. This would be the principle of governmental paternal- 
ism reduced to an absurdity. The right to choose your agent to sell is of the 
essence of ownership, and to make the Government virtually an indorser of the 
contract of any irresi)ousible, and possibly dishonest, dealer, by compelling the 
composer to sell to Tom, Dick, and Harry, would be a most unfortunate per- 
version of the copyright statute. Indeed, it is probable that such a perversion 
of justice would be declared unconstitutional by the Supreme Court as an im- 
pairment of " exclusive ** rights. 

It is the manifest interest of those who deal with the products of any art — 
and not least the art of music — that the right of property in this product 
should be established beyond peradventure. The act as presented (in the Sen- 
ate by Mr. Kittredge) will give to those who deal in music, by means of the 
new inventions instead of their present uncertain musical holdings, a valuable 
and negotiable security based on the elemental right of property. The expe- 
rience of all other trades covered by the present copyright act proves the 
advantage of this security from the point of view of stability of trade i^nd 
commercial fair dealing. 

Attempts to '* kill the bill '* and continue the present system, unless the 
above-referred-to proviso) shall be adopted, would arouse the moral sentiment 
of the community, as it was aroused when Ix)well made his famous appeal for 
a book " honestly come by.*' We can hardly believe that any class of business 
men in this particular ei)och would wish to take such an unfortunate and re- 
actionary course. 

The Copyrioht Bills and the Authors' League. 
[Minute of the American (Authors') Copyright League on the proposed bills.] 

The council of the American Copyright league, on behalf of American 
authors, tenders cordial appreciation to the Senate and House Committees on 
Patents in connection with the preparation of the copyright measure now before 
Congress for the patient and courteous attention given to those interested in 
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the protection of intellectual property, for the broad and comprehensive treat- 
ment of the subject, and for the carefulness and promptitude with which they 
have completed their work. 

SECUBITT TO COMPOSERS. 

The league maintains that a musical composer is entitled to the same ex- 
clusive right as any other author to the benefit of his writings, and for this 
reason it favors the explicit provision in the Kittredge bill as preferable to the 
language of the Smoot bill. 

DRAMATIC RIGHTS PERFECTLY SECURED IN PRESENT LAW. 

The Kittredge bill also preserves to dramatic authors and extends to other 
authors the clause in the existing law which punishes willful infringers by im- 
prisonment. This clause lias been so effective a deterrent that there has been 
almost no occasion for the enforcement of this form of punishment, and it has 
effectively protected dramatic authors against unscrupulous and irres]X>Ds!b1e 
managers of " fly-by-night " companies. The league holds that the full protec- 
tion given to dramatic authors under existing law should in this and in every 
other respect be continued, as fully effective and as wholly satisfactory to 
everybody except willful violators of the law. For these and other important 
reasons the league favors the Kittredge form of the measure and prays that the 
House may adopt that form. 

THE TERM OF CX)PYRIOHT. 

The league expresses its gratification at the extension of copyright proposed 
in both the Kittredge and Smoot bills to the term of life and thirty years. But 
points out that in the case of a work published by an author within twelve 
years before his death such a term by itself would shorten the existing term 
of forty-two years, and also that the phraseology of the bills does not provide 
for periodicals and composite works generally and other works of which the 
author is not a stated individual person whose death will be matter of deter- 
minative record. The league therefore earnestly appeals to the committees to 
assure the protection of authors and to cover the works designated by alter- 
native terms of " life and thirty years or of fifty years, whichever shall be the 
longer," Joint copyrights to continue from the death of the last surviving au- 
thor; and by providing that on periodicals and other com[)osite or imperscmal 
works the copyright proprietor shall have copyright for the fifty years* term. 
It suggests also that photographs should not be discriminated against in resi>ect 
to term. 

MANUFACTURING PROVISION FOR BOOKS IN FOREIGN LANGUAGES USELESS TO PRINT- 
ING TRADES. 

The league has accepted the "manufacturing clause," and particularly the 
afiidavit proviso, only in a spirit of compromise between conflicting interests, 
and it points out that the extension of this clause proposed In both bills may 
seriously Jeopardize our international copyright relations. It suggests, therefore, 
the exception from this clause of the original text of a work of foreign origin 
in a language other than English, which should prevent retaliatory action on 
the part of other nations, already proiwsed in the German Reichstag, and would 
In no wise lessen the consideration given to American typographers, as is 
shown by the fact that less than a score of foreign texts have been copyrighted 
and manufactured in this country since the passage of the act of 1891. while 
the publishing of copyrighted foreign texts here w()uld tend to increase the 
manufacture and publication in this country of copyrighted translations thereof. 

ADEQUATE PENALTIES NECESSARY. 

The league also points out the desirability of Including in the measure the 
proviso for a minimum of $250 damages, which is a feature of existing and pre> 
vlous legislation, but which is not included in either Kittredge or Smoot bill, al- 
though both provide for a maximum somewhat below that in the existing law. 
Such a minimum is necessary for protection in the case of limited editions of 
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boolcB and copies of works of art, chiefly as a deterrent to infringers and as a 
fair protection for those who most Invoice expensive litigation to protect their 
rights. 

AN APPEAL TO THB PATBIOTXSH CfF OOlfOBESS. 

The league, in recording its approval of the proposed measure, in the Kittredge 
bill, with the amendments herewith suggested, believes that its enactment into 
law will place our country in a leading position among the nations in its pro- 
tection of intellectual property, and it expresses the general desire of the 
authors alike of literary, dramatic, musical, and artistic works that the measure 
thus amended should receive immediate consideration in the two Houses of the 
Congress, so as to place the proposed law on the statute books in lieu of the 
present confusing and contradictory copyright laws within the present session. 

Voted unanimously February 7, 19Q7. 

In addition to what I have read, I wish to say that with regard to 
the matter of compulsory license, we consider it absolutely imprac- 
ticable. We also consider that the cry of the gentlemen who fear 
that their business is going to be broKen up is altogether without 
foundation and is similar to the cry raised in 1891 by uose who were 
engaged in unpaid reprinting. That business was not broken up. 

STATEMENT OF MB. UOON JOHNSON. 

Mr. LiGON Johnson. Mr. Chairman and gentlemen of the com- 
mittee, so far as we are concerned and so far as concerns the object 
we have sought to obtain and the protection we claim for the dramatic 
author, we object to the iEolian Company being made the scapegoat. 
We are not in any way interested in any contract with the ^olian 
Company, nor does it affect us or our products, either dramatical 
or ouierwise. 

As to the copies of the " Merry Widow j'' which have been produced 
by Mr. Cromelin, I want to say that the illustration offered, so far as 
concerns the sale of the " Merry Widow " films, involved the question 
whether these machines were so protected as would permit the me- 
chanical reproduction of a play. One of the manufacturers was 
present to-day and admitted it. As to the reproduction of a play 
there is only one firm — one trust — in America — and only one interest, 
one phase, of that trust that seeks to reproduce that play. The gentle- 
men present even repudiate that. They do not even claim that it is 
proper. 

There is one other proposition. Mr. Pettit made the suggestion 
that because the music people did not come up at once wnen the 
phonograph came about, but allowed them to mvest large sums of 
money in the phonographic plants, they should, by reason of a failure 
on their part to protest, be now denied protection in the premises. 
We come nere now immediately on the production of a machine that 
reproduces our plays and ask this committee and Confess to give 
us protection in the premises, and they can not see uiat we have 
vested interests, though they say that they should not be molested. 

As to the 35,000 men whom they say they are employing, I will 
merely state that we have people in excess of 50,000 whose interests 
are jeoparded. 

The Chairman. You do not mean to say that the reproduction will 
do away with all the theaters in the country? 

Mr. Ljigon Johnson. It will result in closing nearly all the theaters 
of the country. Only the very strong attractions can live. And 
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every play that goes out means a great loss of employment. Tliere 
are the stage mechanics and all kinds of machinists, as well as the 
actors. 

The Chairman. Are these reproductions operated by people on the 
stage ? 

Mr. LiGON Johnson. All that is needed is one boy to turn on the 
machine, and one girl as a ticket-taker. We are not lo be understood 
as in any respect objecting .to the picture machines. We believe 
them to be excellent institutions, and desire them to be fostered as 
well as possible. 

One other word. There was only one gentleman upon the other side 
who opposed the right of an author to tuU compensation. I was re- 
minded by that of a little Victor illustration — ^'^ He Knows His Mas- 
ter's Voice." Very often an expert sees things in different ways ac- 
cording to the conditions. 

The Chairman. Your time is up, Mr. Johnson. 

Mr. Burkan. I will give him more time. 

Mr. LiGON Johnson. I have noticed in the record to-day, and it is 
filed, a complete booking arrangement of a cut that I exhibited to 
Mr. Currier — a theatrical exchange, which will be for your inspection 
in the regord. 

To go back to Mr. Walker, the one person seeking to deny to the 
author the right to compensation, T want to quote what Mr.'Walker 
has to say on the rights of an author. 

Mr. Walker. He has said nothing whatever. ': 

Mr. LiooN Johnson. I will leave it to the committee. I will just 
ask leave to put this in. 

(The article is as follows:) 

Sec. 152. The right of property which nn Inventor has In his Invention la 
excelled, in point of diprnlty, by. no other proi>erty right whatever. It Is 
equalled, In point of dignity, only by the rights which authors have In their 
copyrighted books. The Inventor Is not the pampered favorite or beneficiary 
of the Government or of the nation. The l>enefit8 which he confers are greater 
than those which he receives. He does not cringe at the feet of i)ower nor 
pe<'ure from authority an unbought privilege. He walks everywhere erect 
and scatters abroad the knowledge which he created. He confers nix>n man- 
kind a new means of lessening toil or of increasing comfort, and whnt he 
gives can not be destroyed by ut^e nor lost by misfortune. It is henceforth anr 
indestructible heritage of iK)sterity. On the other hand, he receives from the 
Government nothing which cost the Government or the people a dollar or a 
sacrifice. He receives nothing but a contract, which provides that for a limited 
time he may exclusively enjoy his own. Conii»ared with those who acquire 
property by devise or inheritance: compared with those who acquire by gift 
or marriage; compared with tlmse who actpilre property by profits on sales 
or by interest on money, the man who acquires property in inventions, by 
creating things unknown before, occupies a position of suiierior dignity. Even 
the man who creates value by manual labor, though he rls4»a in dignity alK)ve 
the heir, the donee, the merchant, and the money lender, falls In dignity 
below the author and the inventor. The inventor of the reaper is ei>titled to 
greater honor than his father who used the grain cradle; and the Inventor 
of the grain cradle is entitled to greater honor than his ancestors who. for 
a hundred generations, had used the sickle. Side by side stand the Inventor 
and the author. Their labor is the most dijniifled and the most honorable 
of all labor, and the resulting proiorty Is mostly perfectly theli*8. (Walker on 
Patents, 4th Ed.» 1901. pp. 130, 140.) 
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STATEHENT OF MB. WILLIAM KENDALL EVANS. 

Mr. Evans. Mr. Chairman and gentlemen of the committee, I rep- 
resent the Words and Music Chib. It has been explained to you 
whom they represent. I wish to say to you, as Mr. Williams has told 
you, that we are in favor of coming to an agreement with these me- 
chanical-device people absolutely. I am now speaking not from the 
publishers' side, but from the heart of every song writer in the United 
States. We are in favor of reaching an agi'eement between these tne- 
chanical-devioe people and oui'selves, and we would like to have the 
opportunity to get together with these people, and I think that if we 
get that opportunity we can make an agreement in fifteen minutes 
whereby we can place before this committee something on which the 
committee can work as a base with reference to the question of what 
would be right in the way of paying royalties to the author. 

I think that wc ought to have a meeting at which we can determine 
certain finding or a^eements to be submitted to you. And if you 
find a law fixing a stipulated royalty to be unconstitutional, then we 
want you to pass a law by which the song writers will be protected 
and everybody protected against monopoly. 

The larger the number of people who handle disks with our songs 
on them the better we like it. Everybody will admit that. We want 
to get with them and form something on which you can protect us. 
When a man steals our songs — not only steals from the author, but 
from the mechanical-device people — put him in jail, and let him stay 
there until he understands that his fellow-men are entitled to pro- 
tection. 

Mr. Victor Herbert. I wish to emphasize again what has been 
said in regard to the proposition as to composers and this company. 
No composer that I know of has any agreement or arrangement with 
the company, nor was there ever such agreement. Any insinuation 
that there was a secret understanding or agreement is absolutely 
without foundation. On that I give you my word of honor as a 
gentleman. 

The Chairman. You are speaking now from the point of view of 
the author? 

Mr. Victor Herbert. Of course. I am not responsible for other 
people's actions. And I must emphasize again what I have stated, 
because the statement to which I refer has been repeatedly made. 

Representative Currier. If it has been made, it has not made 
enough impression on me so that I remember it. I do not remember 
any charge that the composers had any such agreement. 

Mr. Victor Herbert. Then I am agreeably dis^pointed. 

Representative Currier. If such charge was made, I do not reo^ 
oUect it. 

STATEMENT OF MB. BENHIS F. O'BBIEN, BEPBESENTINO MB. 

OEOBOE M. COHAN. 

Mr. O'Brien. Mr. Chairman and gentlemen of the committee, I 
simply wish to say^, on behalf of Mr. Cohan, who is a composer, that 
he has never had a contract with anyone to tie him up to the ^Eolian 
Company or anybody else. I know nothing of the publishing end of 
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this business, but am acquainted with the men and with their rights* 
T am not here to oppose universal license, if you think it the proper 
thin^. But I wish to sav for your consideration, namely, that the 
ambition of an author, whether of a song, or something greater than 
a song, is to write something that will eventually get on the stage, 
because therein is greater income and neater honor. 

If universal license is going to enable the talking machines to re- 
produce his work so as to lessen the value of his songs to a majority 
of the people, then you are going to hurt his interests. Mr. Cohan 
has produced a great many pieces. I do not say this in' any spirit of 
bravado for him, but it is well known that one of his pieces has been 
a splendid seller. 

There is a company in New York, the Colson-Mitchell Company, 
whose advertisement has ^one into this record. The^ are booking now 
two nights a week (and in future it will be three nights a week) his 
plays, and they advertise that they will protect the man who books 
with them; in other words, practically stating that there is no in- 
fringement of the law. 

Now, with reference to " Forty-five Minutes from Broadway " and 
other pieces, here is a condition that I wish you would bear in 
mind 

The Chaibman. Keproduction by mechanical devices, do you 
mean ? 

Mr. O'Brien. No, sir; by words and music. There is no reason 
why the -ZEolian Companv and all those other companies that talked 
to you this afternoon and who alleged the threatened destruction of 
their businesSj can not make their contracts with Mr. Cohan and 
others for their entire rights, and we will make contracts with them 
if they will make proper returns. There are a number of popular 
composers who are tied up. 

Representative Currier. Composers have not been charged with 
being tied up. 

Mr. O'Brien. Well, it is the same thing. 

ADDITIONAL STATEMENT OF MB. NATHAN BTTSKAN. 

Mr. BuRKAN. Mr. Chairman and gentlement of the committee, on 
this point of writings I propose to prepare a brief and send a copy 
to each ihember of the committee. 

My friends have insisted here that the ^olian contracts still exist. 
One gentleman said that $75,000 was raised to influence public senti- 
ment, and stated to you that he had a contract that provided that in 
case this legislation was passed the ^olian contract would be revised. 
I have in my possession now another contract of the .?5olian Com- 
pany. These' contracts are all printed forms. I would like to have 
the committee examine the origmals. 

The Chairman. The committee have originals. 

Mr. Burkan. The words of my friend were '' In the event of a 
statute being passed, it would inure to the benefit of the ^?5olian Com- 
pany." In a legal argument the rule of construction is very simple. 
Two documents executed simultaneously are considered as one paper. 
In the contract I hold in my hand it is provided that no royalty- 

Representative Legare. \Vhy did they make two contracts? 
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Mr. BuRKAN. I have not the slightest conception. If I had been 
attorney no such contract would have been made. 

Representative Legare. You heard what was mentioned this morn- 
ing. One speaker said that clause was still in existence in one copy 
but was not in the other. 

Mr. BiTRKAN. Which clause? 

Representative Legare. He read the clause. 

Mr. BuRKAN. Section 44 of the Kittredge-Barchfeld bill sets 
forth— 

That each of the rights specified in section 1 of this act shall be deemed a 
separate estate, subject to assignment, lease, license, gift, bequest, inheritance, 
descent, or devolution. 

The purpose of this section is to give protection to the composer. 
Now, upon what theory does any man come here and say that these 
publishers would get these publication rights? Do you mean to say 
that these composers could not go out and deal with such of these 
men as they pleased as they could do with the publishers? 

The Chairman. Do you know how many compositions are being 
used by these mechanical devices? 

Mr. 'Burkan. Not exactly, but if you pass this bill the people will 
have to spend more money. 

The Chairman. Do you claim that the sale of sheet music bad 
fallen off in 1906? 

Mr. Burkan. I was speaking of the effect — I do not say that the 
sales have fallen off. 

Eepresentative Ci rrier. Would you deny that the sales of sheet 
music have increased during the past few years? 

Mr. Burkan. Well, our people are getting more cultivated every 
vear. I have nothing to do with the- -^olian Company. I do not 
hold a brief for them. 

The Chairman. You must recognize, the fact that in making laws 
it is the duty of Congress and its committees to take into considera- 
tion all interests. 

Mr. Bi RKAN. Certainly. If it could be established that this com- 
pulsory license is constitutional, I, for one, would advise my people 
lo a2:ree to it. I do not want to oppose anvthing that is fair or 
reasonable. I have no desire to injure anybody. 

Representative Currier. Speaking for the people you represent, 
if we report a bill out of the committee into the House, will you sup- 
port it in that form ? 

Mr. Burkan. If we agree to its constitutionality, and if we gjet 
an assurance of tlie manufacturers that they will not attack the bill 
on the ground that it is not a writing or because the compulsory 
license is unconstitutional. 

Representative Currier. You absolutely reserve the right to do 
that (and this is an important matter, possibly). If we report a 
bill out of the committee giving you a reasonable percentage roy- 
alty, will you loyally support it m the House? 

Air. Burkan. If we get protection enough to know that these men 
will pay royalty. 

Representative Currier. We will work that out. If they attack 
the bill, you reserve the riirl^t, of course. 

Mr. Burkan. When they came here first some of them said that, 
they were opposed to all our rights, and said we had no rights. 
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Representative Currier. And yet when we suggested that here, you 
said in your New York interview it was absurd and unconstitutional. 

Mr. BxTRKAN. I said it was unconstitutional. I did not use the 
word " absurd." 

Representative Currier. I realize, of course, that you might have 
be?n misrepresented in an interview. 

Mr. Pound. I hold in my hand a book entitled " The Question 
of Copyright," by Mr. Putnam, second edition, published by Putnam's 
Sons, 1896. At page 65 in that book is a discussion of a scheme of 
copyright upon the compulsory-license plan. There the suggestion 
is made that stamps be issued ; that a 2-cent stamp should bebought 
and no perforated roll sold without having the stamp on it. Then a 
return should be made each month as to what perforated rolls the 
manufacturer had put that stamp on. 

Representative Currier. It seems to me, Mr. Pound, that it would 
be exceedingly helpful to the committee if Mr. Evanss suggestion 
could be adopted, and you people could all get together and come to 
the committee with some proposition. 

Mr. John J. O'Connell. Mr. Ligon Johnson and I have had some 
talk to-day, and have been very frank with one another. I have had 
some talk with Mr. Burkan also. The suggestion was made by some 
one of us that we might get together and decide whether all the 
interests could not agree on some plan, simply leaving the working 
out of the details until all the parties could get together, and try to 
work out what would be best and reasonable for the Piano Manu- 
facturers' Association, which I represent. 

I will put myself in writing, and I have full power to do so — in 
any kind of writing. I understand that Mr. Li^on Johnson is willing 
that the dramatic producers may sign some kmd of statement with 
me. Mr. Klein says the same. 

Mr. Ligon Johnson. I wilL say the same for the dramatic authors 
and Mr. Williams's music club, and if we agree on anything it will 
be signed and handed to this committee. 

Mr. Evans. That was just my idea. Let Mr. Herbert have the 
right to express his ideas of what he should receive, and I think that 
we can come to some agreement — I do not suppose it could be done in 
fifteen minutes, nor, perhaps, in a week, but I really believe that we 
could, in time, come to some agreement, and let the committee here 
work out the final details in order to get a law which will be consti- 
tutional, and which will protect Mr. Herbert and also protect every- 
body else. 

Representative Currier. If you reached an agreement it would 
settle the matter and you would get a bill. 

Mr. Burkan. Do I understand that Mr. Walker's people and other 
people here will not be attacked ? 

Representative Currier. We can not enact any bill here that will 
not at some time or other reach the Supreme Court of the United 
States. 

Mr. O'Connell. I can be here on behalf of the people I represent 
for three or four or six days, and will devote all my time with the 
other gentlemen toward working out u scheme. 

The Chairman. So far :is the conunittees of the two Houses are 
concerned, whatever you work out will bo recvMvod with pleasure and 
shall have careful consideration. 



REVISION OF COPYRIGHT LAWS. 869 

Before we separate I wish now to say that if words have been 
spoken that have indicated impatience, 1 oflFer apologies for them. 
And while we know that there have been xmtruthful charges made, 
yet, so far as the committees of Congress are concerned, I wish to 
say to the authors, the composers, the publishers, and all concerned, 
that the only thought the committees nave had in tlieir minds has 
been to prepare and to have passed a copyright law that would benefit 
the American people. [Applause in the hall.] 

I know that the author has rights and that the composer has rights. 
The business interests have their rights, and the publishers have 
theirs. It does seem to me that when this matter comes to a final 
adjustment we can, out of k\l this information that has been given 
to us, evolve some bill that will be at least a compromise that should 
be satisfactory to all. I sincerely hope, gentlemen, that that will be 
the result of these hearings, and that if you do not get all that you 
want you will understand that we will come just as near to your views 
as it is possible for us to do. [Applause.] 

The committee thereupon adjourned. 

30207—08 ^24 



APPENDIX. 

April 4. 1908. 

The Ck>MMITTEE OF THE SENATE ON PATENTS. 

(Senator R. Snioot, of Utah, Chairman). 

Oentlemen: In behalf of the Music E2ngravers' Union of America, I wish to 
thank you for the generous consideration you liave given us at the hearing of 
Thursday evening, March 26, 1908, and also wish to have you file this brief in 
record of that evening where room has been reserved for same. 

With all due respect for your committee, I also send you a list of amendments 
which we wish to have made in copyright law. 

Amendtnents far Smoot bill 8. 2499, 

We recommend that in section 13, page 7, lines 13 and 14, you strllse out the 
word "or" before periodical and insert the words "or musical composition" 
after periodical. 

Section 16, page 8, Hue 20, strike out " or " before periodical and insert " or 
musical composition" after iieriodical. 

Section 16, page 8, line 21, strike out " and " before letter b and insert " and 
e" after letter b. 

Section 16, page 9, line 2, insert "or music-plate engraving process" after 
lithographic process. 

Section 16, page 9, line 4, insert " or musical composition " after the word 
book. 

Section 17, page 9, line 13, Insert " or musical composition " after book. 

Section 17, pn^e 9, Hue 10, insert " or musical composition " after book. 

Section 17, page 9, line 23, Insert " or musical plate engraving process " after 
lithographic process. 

Section 17, page 10, line 2. insert " or musical composition " after book. 

The reason we come to you for protection Is tljreefold.* 

First Music publishers of this country are having a great deal of their woric 
done in Europe, and in so doing they have reduced working time of American 
engravers about 25 per cent. 

Second. We believe and are pretty sure that we can compete with any 
country In the world in regard to workmanship but not in regard to prices. 
We also believe that we can handle all the engraving the publishers of this 
country can give us, without any disadvantage to the publishers In regard to 
not getting their work out in time. 

Third. As citizens of the United States we think we are entitled to the same 
protection as other trades, such as typographers, printers, binders, etc., receive 
In this bUl. 

We have good reasons to believe that only about 2 per cent of the engraving 
done In foreign countries and shipped to America Is taxed by the custom 
officials. Of the remainder, some is shipped through labeled either samples 
or no value, but the largest part comes In In the shape of transfers through 
the malls, etc., of which no record can be kept. 

Owing to the fact that no protection is accorded to the music engraving in- 
dustry of this country, I might say that Instead of increasing, as other industries 
have, It Is at a standstill, or, rather, decreasing. Many of our men have gone 
out of this business in disgust, simply because of the lack of work, while the 
publishers, on the other hand, are having more and more foreign work done 
every day, simply because It Is cheai>er. 

We therefore beg you gentlemen to give this matter your sincerest attention 
and grant the same protection to the music engravers as other mechanics 
receive. 

Thanking you again for the Interest you have shown toward us, we remain, 
Respectfully, yours» 

Henby J. Fbohnhoefeb, Secretary, 
370 
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J. A. BLANK, MUSIC ENOBAVEB. 

Blankville, tJ. S. A., January 17, 1908. 
The B. F. Wood Music Co,, Boston, Mass. 

To engraving : 65 Schumann-Novel letten B. F. W. 2826-2832, inch, at tt5 
cents $61. 76 

Received payment January 23, 1908. 

J. A. Blank. 

Memorandum : The above is only for the engraving. We buy the plates sepa- 
rately and bill is al8o attached showing cost of blank plates, 48 cents, making a 
total cost of plate and engraving, $1.43. 



Reed rf Barton, Silversmiths, sold to B, F, Wood Music Company, Boston, Mass, 

Taunton, July 25, IWt. 
Salesman L/K. 
Lot 769. No. 
Terms, net cash. 

800 plates, 8 x 11, 48 $144.00 

We are avraitlng shipping instructions on above. 
Credited, Am. Plate acdiunt. 



Leipzig, December 2^, 1901, 
B. F. Wood Music Company, Boston, Dr, to C, O, Roder, O. m. 6. H,, Leipzig, 

No. 2840 Beethoven op. 53. 

Sent to Boston 33 plates and engraving $244. 20 

Altering plates and 1 supplementary proof 9.65 



253.85 
[Memo, regarding the above.] 

The entire cost of plates and engraving for 33 plates is M. 253.85, $60.40 ; add 
25 per cent for customs duties, $15.10; add 8 per cent for freight and packing, 
$4.83 ; total, $80.33, making cost for each plate $2.43. Ck)st of 33 plates, not in- 
eluding customs duties, $65.23, making cost of each plate $1.97. 



[The B. F. Wood Music Company.] 

Boston, Mass., April 1, 1908, 
To the Senate and House Ck)MMrrTEES on Patents, 

Washington, D. C. 

Gentlemen : In my remarks at the hearing Thursday evwlng, March 26, when 
replying to the gentleman representing the Music EiUgravers' Union, who con- 
tended that the publishers were engraving many of their works in Germany 
on account of less cost, thus taking the work away from the American engravers, 
I contradicted his assertions and was requested by you to send further proofs. 

I am sending with this copies of Invoices, and in one case the original, show- 
ing you the exact present cost to us for engraving music plates, both in the 
United States and Germany. I do not attach the original bill of the American 
engraver, as it might caui^e him trouble to have his name appear in the printed 
records, but I have inclosed the original and ask that it be returned to me after 
you are satisfied of its correctness. 
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I am sendlDg at the sauie time copies of the works printed from these plates, 
hotb of which were printed hero in Boston. 

I have attached memoranda to the Invoices which may be of assistance to 
you. You will notice that the German engraved plates, with duties added, cost 
$2.43 each; the American engraved plates cost $1.43 each. I think the metal of 
the American plates is better than the German, but the work of the (;erman 
engravers is better. There is one other diflference, however, in the prices of 
German and American engraving, in that the Germans charge according to the 
amount of work done on each plate, while the Americans' usually make a flat 
rate without regard to the amount of work. The highest price we have ever 
paid in America for an engraved music plate was $2, which would still be 43 
cents less than the German prices. The* works referred to are both of a classi- 
cal nature and entailed about the same amount of engraving. I have tried to 
make a just comparison. 

Regarding the number of music engravers in the United States, I have made 
a number of inquiries and the largest estimate has been 300. This makes my 
estimate of less tlian 500 agree with my best sources of information. I have 
asked six dlflferent publishers regarding the amount of work on hand, and in 
every case they have said they had great diflSculty in getting enough engravers, 
especially good workmen, to do their work. 

I trust the above will substantiate my statements, but shall be pleased to 
give you any other information on this point which you may desire. 
Yours, very truly, 

B. F. Wood. 



[The B. F. Wood Music Company.] 

Boston, Mass., April J^, 190%. 
Hon. Rked Smoot, 

Chairman of the Senate Committee on Patents, Washinffton, D, C, 
Dear Mb. Smoot: I send you with this a confirmation of my suggestion for 
an nniendment as embodied in my letter to you of yesterday. This you will notice 
is signed by nearly every music publisher of imi)ortance in Boston, with the ex- 
ception of Arthur V. Schmidt, who is on his way to Europe. I think these flrms 
represent many, possil)ly a majority, of the better class of comix)ser8 of the 
country, and I know they are acting for what they consider the very best in- 
terests of their comiH)ser8 In asking you to consider this amendment. 
Trusting this amendment will have your careful consideration, I remain 
Yours, very truly, 

B. F. Wood. 



Boston, Mass., April ^, 1908, 
The Committee on Patents, United States Congress, 

Washitigton, D. C. 

Gentlemen : We, the undersigned music publishers of Boston, respectfully 
recommend that the following amendment be added to section 1 (e) of the 
Kittredge bill, or to any similar section in the bill to be reported by your com- 
mittt»e : 

** Provided, however. That whenever any author or composer, or his repre 
sentatlves or assijjiis. shall grant to any manufacturer of automatic musical 
devices the right to repnxluce on or by their automatic music devices any of his 
works or nuisical compositions, said author or composer, or his representatives 
or assigns, must also grant to any and every manufacturer of automatic musical 
devices the same rights, under exactly similar conditions, if they shall demand 
it" 

The objections to compulsory license at prices fixed by Congress are so numer- 
ous and the belief bj' many that this compulsory license would be unconstitu- 
tional makes it very desirable to avoid, if possible, this feature in the bill, and 
we think the above amendment will accomplish this result. 
* This amendment gives the author or composer the entire right to control his 
works, with freedom to make any contract he may be able to make with a 
manufacturer of automatic musical devices, and gives every manufacturer of 
these various devices an equal right to use any musical eomiKJsitiou on equal 
terms with his competitors. 
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The law of supply and demand will regulate the prices for these rights and 
will not entail the injustice which is sure to arise from a compulsory license fee. 
The prevailing royalty paid composers of music by the publisher is 10 per 
cent of the catalogue price, although in many cases composers are very willing 
to accept less. The value of the name and reputation of the composer fre- 
quently determines the price for his works. 

The wording of this amendment is only in the form of a suggestion, but we 
think if this idea can be embodied in legal form in the proposed bill that it will 
prevent the formation of any trust and give equal rights to all, 

Oliver Ditson Company. 
Thc Boston Music Co. 
Ernest C. Sghirmer. 
C. W. Thompson & Co. 
White-Smith Music Publishing Co., 
By W. W. Wilcox, Treasurer, 
Charles W. Homeyer & Co. 
Walter Jacobs. 
H. F. Odell & Co. 
McLaughlin & Reilly Co. 
The B. F. Wood Music Co., 
By B. F. Wood, Treasurer. 



The Print Publishers* Association of America, 

Detroit, Mich,, ApHl j, 190S. 
To the Join-? Committee on Patents. 

Gentlemen : In accordance with the suggestion of the chairmen of the com- 
mittees. Senator Smoot and Mr. Currier, we submit memoranda regarding 
the copyright bills upon the following points: 

1. The effect of manufacturing restrictions upon the pictorial arts. 

2. The practical copyright protection given American artists and pictorial 
publishers abroad. 

3. Notice required on original works of art, with extracts from recent de- 
cision of the United States Supreme Court in the Werckmeister case. 

EInch subject is treated separately, and we have added at the top of each 
section a digest of the points involved for your convenience. 

We thank the committees for their very careful attention and the various 
courtesies received. We need relief most urgently, and these bills, if adopted 
upon the lines now indicated, will give that relief as far as our field is con- 
cerned, and we are most glad to support them. 
Very respectfully, 

Print Publishers' Association, 
W. A. Livingstone, President. 



L — Manufacturing clauses referring to pictorial graphic arts only. 
[Sees. 16 of Smoot and Currier bills. Sees. 15 of Kittredge and Barchfeld bills.] 

We ask no amendments to the Smoot and Currier bills, but protest against 
any further extension, such as the photo-engraving clause in the Kittredge and 
Barchfeld bills, and also against dropping out the exception made in favor of 
pictorial lithographs produced from subjects located in a foreign country. 

Reasons : 

1. There is a fundamental difference between the expression of a literary 
author's thoughts and an art author's thoughts, which imposes special con- 
ditions for making copies of the work of an art author which are often incom- 
patible with manufacturing restrictions. 

2. A number of our menil>ers speak as American manufacturers, and cer- 
tainly would not ndvocate the destruction of our interests. See letter of 
American Colortype Company attached. 

3. Under existing law we have prohibition of copyright upon photographs 
made abroad. Experience shows that instead of protecting it actually hurts 
the American photographer. 
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4. Protection abroad is nececNsary to the American publisher and pictorial 
manufacture. Unless we can offer the foreign publisher protection here, we 
can not get It in his market. 

5. The value of any protection is measured by its effectiveness. Denial of 
copyright to foreigners in the pictorial field is not effective protection and com- 
plicates the law. 

6. Applying manufacturing clauses to pictorial graphic processes imposes 
troubles and difficulties not existent in other fields. 

7. The removal of the exception to pictorial lithographs made abroad when 
the subjects are located abroad would malce It imiK)ssible for American pub- 
lishers to reproduce those subjects iir most cases. 

In all remarks made on this subject we wish it very clearly understood that 
we refer only to copies made by the pictorial graphic arts. We do not refer to 
matters outside of our field which may have other limiting conditions. Please 
note also that we speak as manufacturers as well as publishers. 

In our field, the restrictions apply only to pictorial lithographs, and make 
an exception In the case of lithographs of subjects located abroad. A sugges- 
tion is made to eliminate this exception, and further, the Klttredge and Barch- 
feld bills include photo-engraving. We have stated before that we were op- 
IK)sed to manufacturing restrictions uijon any of the pictorial graphic arts 
which, of course, Includes pictorial lithographs. We believe in protecting 
American shops; but in our field we thluk these clauses will not affect the pro- 
tection desired. On the contrary, they will limit our work instead of increas- 
ing it. 

Notwithstanding this section includes pictorial lithographs in contradiction 
to our belief, we will 8upi)ort it as now worded in the Smoot-Currier bills, but 
we could not if extended further. And we frankly state that we support the 
lithographic clause as it now stands, not because we believe it good, but as a 
compromise arranged bet>veen conflicting opinions in order to remove as many 
disagreements as iKMSslble. We specially protest therefore against a further 
extension of the restrictions. 

1. We believe It most Important to make clear a fundamcitnl difference be- 
tween the expression of a literary author's thoughts and an art author's 
thoughts, which difference imposes special conditions upon the manufacturing 
of copies for the art author. The thought of a wrltt^r is expressed by words 
which mean exactly the same whether printed in one form of type or another. 
The words are Just as beautiful and Just as noble whether expressed in the 
cheapest or in the most expensive book, and are not modified by the typea 
This is not the case with the artist. The kind of process selected and the 
quality of work In the copy are vital to the accurate and satisfactory expres- 
sion of his thought. For example: For some reproductions a mezzotint has 
the necessary qualities and suitability. For another kind of expression a line 
engraving is the only possible exiwnent. The process that may well express an 
old master may be entirely impossible for a delicate water color, a mural dec- 
oration or a textile. Even when a suitable process is selected there are still 
wide differences of expression, dependent upon the method of using the process, 
the amount of skill, and the degree of si)eclallzatlon in that particular field. 
One desiring Chahine's or Helleu's characteristic use of dry point etching must 
go to them in Paris for it. Just as any publisher who wishes a certain quality 
of engraving must go to the engraver doing that work. Now, If a literary 
author is entitled to have his words reprgduced without mutilation or to have 
his thought translated from another language Into the form he thinks does 
him Justice, equally so the art author is entitled to have his thoughts translated 
in the medium best adapted to secure the best expression of his work. Quality 
of copy with the art author is a preeminent factor ; so with the scientist. Not 
only are the author and publisher concerned, but the public also, which is enti- 
tled to the most accurate reproduction possible. 

Certain forms of processes, many which are secret, are only worked In special 
factories, and where such a process is desired one must go to the factory pro- 
ducing it or go without. For example, a process popularly known as the Goupil 
process, which Is secTet, Is only made on the Continent. One who needs that 
process must go there to get It In the same way the writer Is connected with 
a com]»any producing another secret process only made by them in this country, 
and where the jmrtlcular qu.illtlps of that process are desired it must be secured 
of them. Or, again, one kind of line engraving in color is not nuide in this 
coiuitry at all ; where is, color photo-engraving is carried to a very high state 
of jierfection In several factories here. 
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A very cursory examination will clearly show that anything? which limits 
the form of expression of an art or technical author introduces conditions into 
art, scientific and technical pictorial publishing, which do not exist in any other 
form. A free development of pictorial publishing (and manufacturing also) 
requires freedom in choosing the process. 

^. Eight of our members operate and control their own American shops and 
are therefore competent to speak as American manufacturers as well ns pub- 
lishers. We believe the extension of these clauses will be harmful to our 
interests, and we certainly would not advocate a policy which would reduce 
or destroy the work of our shops. Instead, we want to increase It. As typical 
of the opinion held by our pictorial manufacturers who have had broad expe- 
rience, we attach herewith copy of a letter of Mr. Edmund B. Osborne, presi- 
dent of the American Colortype Company, to which we earnestly invite your 
attention. To give proper value to this letter we should state that Mr. Osborne's 
company has factories in New York, Chicago, and Newark and is the largest 
color engraving company on this continent and one of the great color repro- 
ducers of the world. The original has already been filed with your committee. 

3. Under the existing law we have prohibition of copyright upon negatives 
made abroad. It was assumed this would help the American photographer, 
but practical experience in the operation of that law has conclusively shown 
that It very seriously injured the American photographer and publisher. Not 
only did it compel him to confine his work to subjects which could be photo- 
graphed within the United States and debarred him from all work abroad, but 
it also prevented him from getting much needed protection abroad for the pho- 
tographs he made within the limits of this country. 

4. Protection abroad is of increasing Importance to us, and we should be put 
in iK)sitlon to get that protection. In art publishing particularly the American 
field Is relatively limited as yet, and a large devel(»pment can only be built 
up upon a large field. The moment we step outside this country with our pro- 
ductions where the larger field is now found, we are immediately met by two 
conditions. First, a practical absence of protection as far as copyright Is con- 
cerned; and, second, a manufacturing competition in which the cost of the for- 
eign production is much less than we can dream of. The result is we are pro- 
tected in the market where our field is most limited and where there Is equality 
of manufacturing costs, and we get little practical protection in the larger 
field abroad, where our competitors make similar goods for one- ha If our costs. 
That is, we get protection where we least need it and not where we most need 
it. Our foreign competitor belongs to a nation subscribing to one or more of 
the "copyright unions," so that he gets protection generally save in Canada 
and the United States, and when he enters the latter countries he does so with 
a large margin in his favor in the manufacturing cost, even if he gets no copy- 
right. What is the result? There is not an American art publishing house to- 
day seriously publishing abroad, nor Is there one able to maintain a foreign 
trade of magnitude. 

The Canadian and English market is of imroe<1iate value to us on account of 
similarity of tastes. In most of the pictorial fields, however, we are denied their 
protection. With protection there we could build ui> business now denied us 
which means prints made in American factories. If the manufacturing restric- 
tions are maintained In the pictorial arts, however, we will have no chance 
of getting protection abroad. In short, we can not hope for reciprocal relations 
in the pictorial field. 

We have reciprocal arrangements with some other countries now, and it may 
be asked if we do not get practical protection now how can we secure it by 
giving foreigners extended privileges here. In reply we say that we have 
received assurances from reputable English and continental publishing houses 
that if they can obtain copyright in this country for their pictorial productions 
they will do what they can to get us similar privileges in a practical way in 
their countries. It may be noted in passing that whether they are granted 
that privilege or not, no reputable American house will copy theiV publications, 
and as reputable houses are shut out anyway by ethical considerations no 
harm Is done in' debarring disreputable houses also, and giving us the chance 
to get protection abroad. Certainly, if the law makes it Impossible to give for- 
eign countries reciprocal arrangements, we surely will put it beyond our power 
to get the neede<l protection, for we can not expect foreign countries to be more 
generous with us than we are with them. Even if these manufacturing clauses 
are entirely removed from our law, and similar privileges are not granted by a 
foreign country, it still remains for the President to determine whether we get 



873 REVISION OF COPYRIGHT LAWS. 

BufQcient reciprocity bei'ore granting a foreign nation our copyright protection. 
We can cite praeticiil crises in which we have suffered loss by reason of this 
laclc of foreign protection. 

We a[)pend at the end of this section a synopsis of the practical protection 
affordfMl us by foreign countries, as requested by Chairman Currier. 

5. The value of any protection is always measured by its effectiveness. I^et 
us see how effective these manufacturing clauses have been in the existing 
law. 

We have already cited the case of the photographer. In which it is conclu- 
sively shown that the manufacturing restriction actually reduced the output of 
the American, arid greatly limited his field of work. In pictorial photo-engrav- 
ing, whcih is not protected in any way in the existing copyright law, we do not 
find that the absence of that protection has in any way retarded its develop- 
ment. On the contrary, we are relatively further advanced in color photo- 
engraving than in any of the other pictorial arts. A very large percentage of 
this work is made in America, much larger than the proportion of lithographs 
(which are protected), and some Is even exported abroad. 

In lithography it is more diflacult to estimate clearly the effect, if any, of the 
copyright provisions upon importation. Certain it Is that a very large volume 
of lithographs are still imported, notwithstanding the prohibition of copyright 
upon lithographs made abroad, and such importation continues In products 
which are normally protected by copyright when made here. Clearly, therefore, 
in many cases the supposed protection resulting from prohibition of copyright 
when made abroad is of doubtful effect. We cite two contrasting cases : 

The first Is that of the picture post card. The company with which the 
writer la connected Is the largest American manufacturer of these cards, and 
suffers most severly from the competition of lithographic cards imported at 
far lower rates than we can manufacture them. We mention this to show 
that we not only s|)eak with full exi)erieuce, but also with decided feeling, for 
we suffer grievously from this competition. Most American-made cards are 
published under a copyright; hence It must be of value. Notwithstanding 
the denial of copyright ui)on the cards lithographed abroad, they are imported 
into this country by the tens of millions, and the Importations much exceed 
the domestic manufacture. Clearly, the manufacturing clause as applied here 
does not help in a practical way. 

Another case in which practical protection did result Is this. It Is well under- 
stood that the decks of playing cards used in this country were once practically 
all lmporte<l from the Continent. With few exceptions, these cards are now 
all lithographed in the United States. What made the change? It was the 
fact that Congress imiK)sed a unit duty of 10 cents per pack and 20 per cent 
uix)n the cards, which was enough to turn the scale In favor of the American 
shop. If Congress will give us an adequate unit duty per card, as In the case 
of the playing cards, instead of the paltry 5 cents a pound now imposed, we 
will shortly shift the manufacture of these cards to this country and do it 
whether there are copyright restrictions or not on the manufacture. 

It Is obvious that manufacturing restrictions Introiluce decided complications 
In the law, adding to the technicalities and difficulties of copyright, and their 
use can only be justified by unquestioned results in protecting the field they 
aim to cover. The protective tariff Is the effective way when adequately 
applied. 

Another practical consideration in pictorial production Is the fact that editions 
are usually mailo from one jilate only, and it is often impracticable to make 
different plates for different countries as in books. In the case of engravings 
and etchings having an individual character, the imix>ssibility is obvious. 

6. In applying the manufacturing clauses to pictorial graphic processes 
certain practical difficulties inime<liately appear which do not exist in the case 
of reprotluction of text. For example, the term "photo-engraving" when 
applied to i)ieture8 Is a very unsafe and uncertain term and might be held 
by the courts to include processes not contemplated by your committee. The 
field and limits of proco^^scs are constantly changing with their evolution, and 
It Is quite inii)ossible to say to-day what may be the field or vocation of a 
process to-morrow. Lithography, which once meant a process solely performe<l 
upon stone, now covers work produced upon zinc and aluminum as well. Not 
only that, but i)rints are frequently made to-day which are the production 
of two or more processes, such as one part l)eing made by lithography and 
another part l)y 'engraving. Again, a number are siHTet in whole or in part, 
and the workers of such processes would certainly not classify them under the 
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copyright law for quite obvious trade reasons. In short, the ambiguities and 
uncertainties of application of these clauses to the pictorial arts are quite 
different propositions from their application to text matter. The secrecy of 
a process would also make it extremely objectionable to the maker to cover it 
by an affidavit describing its class in any way. Where there is no secrecy 
as to the method of work, it has not always been easy for the Treasury 
Department to classify a print made abroad when the product of two separate 
processes. 

7. It is suggested that the exception in section 16 regarding pictorial litho- 
graphs of subjects located In a foreign country should be stricken out because 
such subjects can be equally well made here. That is not the case. It is 
possible to make lithographs of such subjects in this country in some cases, 
but in most it Is neither possible nor is it the practice to attempt it. Art repro- 
duction or adequate copying of technical subjects, such as scientific plates, tex- 
tiles, lottery, or similar articles must be done where the originals are. Con- 
crete cases will show the Impracticability of such a suggestion. 

In flue-art reproduction one of two methods is always employed. The first 
is that of sending the painting to the factory where the reproduction is to be 
made. In that case the workman has the original canvas directly before him 
and carefully proves and " Justifies '* the successive parts of his work as he goes 
along. The best work is produced this way. 

The second method is less satisfactory, and is employed when the original 
can not be transported. Even in this case very close touch with the original 
is maintained. If the work is done by etching or engi*aving it is no uncommon 
thing for the etcher or engraver to work his plate directly before the original 
In the museum or church. In the case of the lithographer where the character 
of his material will generally not permit this, he makes a very careful drawing 
and color key directly from the original and works his plates from such draw- 
ing and key. As the work progresses, however, he constantly proves and Justi- 
fies the successive stages of the work by comimrison with the actual original, 
taking his proofs there for that purpose until the work is finally finished. 
Such ju8tlfi(*atlon during the progress of the work frequently compels a large 
number of comparisons with the original, and it will be seen how impossible 
It would be to expect that kind of work to be performed in Chicago if the 
original were located in Vienna. 

The writer's comimny in Detroit has had many originals shipiied to Its fac- 
tory for the puriMJse of reproduction. The risks of such shipment and the 
subsequent handling, to say nothing of the expense, are no slight matter, even 
when owners can be persuadeil to allow valuable objects of art to pass out of 
their keeping. Yet we continually submit to this, and we surely would not do it 
if we saw a possible way to avoid it, for it sometimes prevents our making any 
reproduction at all. We have reproduced paintings in American museums 
which could not be moved. We tcM>k the utmost care with the negatives, cor- 
recting same with a careful color key, but in addition to that, during the prog- 
ress of tlie work we sent the workmen making the reproduction several times 
to the original for correction, and finally our superintendent for careful verifi- 
cation as well. This Is the only way followed in best practice. The increase<i 
difficulties are obvious If the originals had been located in Madrid or St Peters- 
burg, in which event they would have proved a practical bar to doing the work. 
Recently we made copies of certain medical sections in which absolute faith- 
fulness of reproduction was essential. They were for a university professor 
located only 40 miles away, who was able to give personal directions. Even 
with his 8Ui)ervIsion, however, the originals could not be satisfactorily copied, 
and it finally became necessary to do this work in the university where the 
sections were. 

In art work it is not sufficient to reproduce the same color tones as in the 
original. Every practical art publislier knows that successful reprmluctlon Is 
not determined by the verity of the color tones, but is determined by how 
closely the apinirent optical effect of the copy reproduces the optical offoct or 
impression of the original. The latter is only secured by careful working with 
the original from start to finish. » 

Respectfully submitted. 

Print Pi'Blishkrs' Association, 
W. A. Livingstone, PrvsidenL 
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American Colortype Company. 

N(nc York City, March 24. 1908. 
Mr. W. A. Livingstone, 

President Print Publishers' Association, Detroit, Mich. 

Deab Sib: I am Informed that the KIttredge copyright bill, now mider con- 
sideration, proposes to exclude from the benefits of the copyright act the publica- 
tion of the works of foreign artists or anthors, except as a mechanical worlc of 
publication, such as the photoengraving, lithographing, or printing of a work 
of art, shall be done in the United States. 

I wish to express very emphatically my conviction that. this is wrong In prin- 
ciple. The business of this company, viz, the reproduction, printing, and pub- 
lishing of works of art, is Just the sort that is designed to be protected by this 
measure, and we would be among the largest beneficiaries of such an act. I do 
.not believe, however, that it is just or wise to attempt to secure the protectioa 
of American labor engaged in the printing and publishing interests in this way. 
I believe that the United States ought to afford the protection of its copyright 
law to foreign artists and authors on exactly the same basis that it affords pro- 
tection to American artists and authors, provided the countries of which such 
artists or authors are citizens extend similar privileges to American artists and 
authors. 

I l>elieve in protecting American labor and in recognizing the difference be- 
tween the cost of American labor and the cost of foreign labor, but I do not 
believe that this should be mixed up in the copyright act. I think that the pro- 
tection of American labor employed in these industries slould be accomplished 
as we do it for other kinds of lat>or, viz, by our protective tariff. 

It seems to me that we have two separate issues here and that they ought not 
to be confused. First, we ought in coor)eration with the other nations, to secure 
for artists and authors the undisputed control of the products of their genius 
and full rights to the fruits of them, and that can be done by our copyright 
law. 

On the other hand, we owe it to ourselves to protect our own labor and not 
to permit the cheap working men of Euroi)e to comi)ete on even terms with our 
higher-priced working men in this country ; this we can accomplish by a wisely 
devised protective tariff. 

I hope you will succeed in convincing the committee of the unwisdom of try- 
ing to combine these two issues in one bilk 
Very truly, yours, 

American Colortype Company. 
Edmund B. Osborne, President. 



April 4, 1908. 

II. — Copyright protection afforded American artists and pictorial publishers 

abroad. 

The determination of these rights and their practical value is most complex. 
As the table below aims to give the practical protection and not the technical 
protection afforded, some explanation seems necessary. 

methods of obtaining foreiun protection. 

1. Some foreign countries give copyright protection to foreigners regardless 
of formalities and treaty arrangements between the countries. 

2. Other countries give copyright to foreigners without treaty arrangement, 
but only when the local conditions as to formalities are complied with, which 
may or may not include registration or publishing within the countrj-. 

3. Still other countries only g:ve copyright to foreigners either when residence 
exists within tlieir boundaries or by an expressed treaty between the resi>ective 
countries or by virtue of the respective countries being subscribers to one or 
more of the copyright un'ons. 

(a) A country may permit copyright to a foreigner by treaty, but may com[>el 
compliance with local conditions as to manufacturing or otherwise which will 
nullify the protection. Example. — The American painter can secure British 
copyright for his painting only if resident within the United Kingdom at the 
time of making the painting. 



BEVT8I0N OP COPYRIGHT LAWS. 879 

(6) Again, constructions of the term "publication" in different countries 
particularly affect the protection of art, for a iiainting which is legally pub- 
lished In one country may be unpublished in another. 

COPYRIGHT UNIONS. 

Three copyright unions exist, namely, that of the Berne convention of 1887 
(subsequently enlarged and amended) ; that of the Montevideo convention of 
1889, and that of the Pan-American convention of 1902. Most countries are 
subscribers to one or more of them. The citizen of a subscriber enjoys with- 
out further formality either the same protection as the citizen of the foreign 
country (as in the Berne convention) or the protection in the foreign country 
which he enjoys in his own (as in the Montevideo convention). • The laws of 
certain foreign countries enacted to provide for the rights of foreigners under 
thefie conventions do not in all cases apply to the rights of foreigners where 
same are granted by treaty only which is apt to be misleading in effect. 

The United States being incapable of subscribing to these conventions, its 
citizens derive their rights abroad solely through the special treaties. A United 
States citizen, therefore, who secures copyright aboard generally must comply 
with the local conditions of the foreign country (unless it falls under class 1 
cited above), which is a very different status from that of a citizen whose 
country is a subscriber to the conventions. 

Nor must we lose sight of the distinction between the copyright of a* work 
of art which prevents its being published piratically (such as a painting) and 
the copyright which not only protects, but also g'.ves in a practical way the sole 
right of publishing copies. They are two distinct cases. 

ENOr.ANU. 

The fine-arts copyright act (1862) of England expressly confines copyright 
in paintings, drawings, and photogi'aphs to a British subject or resident within 
the dominions of the Crown. When the President proclaimed Great Britain as 
entitled to the benefits of the Cliace Act It was assumed that residence was not 
a necessary condition to obtain protection In England. It subsequently trans- 
pired that while this was correct for other classes of copyright property, it was 
not in the three cases just given because this bill was imssed subsequent to the 
international copyright act of 1844. The British International copyright act 
of 1886 only applies to subscribers of copyright unions. 

Engravings, llthogi'aphs, and i)rint8 made by Americans may obtain copyright, 
but conditions of manufacture are ambiguous. 

Another complication In the English law. The Illustrations first published 
in a " registered book '* will be protected against piracy, even when made by a 
foreigner not a resident 

CANADA. 

Canada gives registration of copyright to a citizen of the United States upon 
the applicant showing that he has subsisting British copyright of such work 
and otherwise complying with the requirements. The manufacturing restric- 
tions comi)C] the reproduction of works of art in Canada. We are therefore 
practically debarred from coi)y right upon engravings, prints, lithographs, and 
photographs, and, indirectly, of paintings. 

BELGIUM. 

Belgium grants protection to foreigners without any condition of reciprocity. 

HOLLAND. 

Holland grants American authors copyright, but in order to obtain Dutch 
copjTlght, the American nmst comply with the same conditions as to printing 
as our laws impose on them — that is, if we restrict them in the manufacturing 
we are restricted to an equal degree. 

OCBMANY. 

Citizens of the United States have the same protection of copyright as that 
of the subjects of the German Empire. The treaty covering the same is a mat- 
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ter of great dispatisfnctlon in Germany. The American painter Is perfectly 
protected without any formalities, but on account of the difference of laws we 
are not so well protected In some of the other arts. 

FBAMCS. 

Any foreijrner who publishes a work in France is put entirely on the same 
footing as a French author with respect to copyright A foreigner who pub- 
lishes in a country with which France has no copyright convention can only sue 
for infringement if he complies with certain formalities, and the status of his 
rights is not clearly defined as it is in the case of a subscriber to the Berne 
convention. 

ITALY. 

Italy applies her law to authors of works published in a foreign country 
provided that country gives authors copyright which is reciprocally applicable 
to works published in Italy. In 1892 the United States and Italy proclaimed 
reciprocal arrangements under the Chace Act, but on account of the feeling in 
Italy against the manufacturing clauses in our law she expressly reserved the 
right to denounce the arrangement 

ARGENTINE BEPUBLIO. 

The native assignee of the local rights in a foreign work can probably pre- 
yent piracies by others, and foreigners having residence w^lthin the country are 
also protected, but in all other cases the foreigner has little rights unless bis 
country is a subscriber to the Montevideo convention. 

BRAZIL. 

Rights are practically restricted to Brazilians and foreigners resident In 
the country. 
Respectfully submitted. 

Print Publishers* Association. 

W. A. Livingstone, President 



III. — Requirements for affixing ** Notice " to original works of art before publi- 

cation. 

Amendments suggested to Smoot and Currier bills : 

In sections 10 of both bills, strike out tlie hist sentence reading : 

" In the case of a work of art or a plastic work or drawing, such notice shall 

be affixed to the original also before publication thereof within the United 

States." 

In lines 24, 25. 1, and 2 of section 12 of the Smoot bill and lines 21, 22, and 

23 of section 12 of the Currier bill, strike out the words: 

"The notice of copyright in these latter cases being affixed to the original 

before publication as required by section 10 of this act" 
Reasons : 

1. These amendments would make the new law conform to the latest con- 
struction of existing law. 

2. " Notice " upon the originals Is superfluous. 

3. The change will make our " Notice " (as to originals) conform to that 
of foreign countries, 

.4. Greater security will result and the respective rights will be more clearly 
defined. 

Argument : 

These sections compel the affixing of " Notice " to the original works of art 
(such as iwlntiugs and sculpture) before publication of the copies. Since 
these bills were Introduced the decision of the United States Supreme Court 
has been handed down in the Werckmelster v, American Tobacco Company 
case. One of the points involved was the alleged necessity of affixing " No- 
tice " to originals under the existing law. A copy of the decision has been 
filed, and we quote extracts from same below : 
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[Page 7, secoDd paragraph.] 

" We think It was the object of the statute to require this inscription 
(Kotice) not upon the original painting, map, photography drawing, etc., but 
upon those publislunl copies concerning which It is designed to convey informa- 
tion to the public which shall limit the use and circumscribe the rights of the 
purchasers." 

[Page 7, bottom paragraph.] 

** If the contention of the plaintiff in error be sustained, the statute is satis- 
fled only when the original map, chart, etc., or painting is Hiscribed with the 
Notice, and this is requisite whether the original painting is ever published or 
not. We think this construction ignores the puriwse and object of the act, 
which Mr. Justice Miller has said in the language just quoted, is to give notice 
of the copyright to the public — that is, to the i)ersons who buy or deal with the 
published thing." 

[Page 8, paragraph 8.] 

** It would seem clear that the real object of the statute is not to give notice 
to the artist or proprietor of the imlnting, or the i)erson to whose collection it 
may go, who need no Information, but to notify the public, who purchase the cir- 
culated copies, of the existing copyright in order that their ownership may be 
restricted." 

We resi)ectfully request amendment of the two sections named to conform to 
this decision. 

1. In doing so we wish to make it clear that we are very grateful for the im- 
mense advance over existing law these tw^o sections make In the Notice require- 
ments for copies. In that respect they will give a degree of relief from the 
present intolerable conditions which it is difficult for us to express. These 
further amendments will merely put the proi)osed bill in line with the latest 
construction of existing law as to originals. 

2. The publisher, who is often under stringent contract obligations to the 
artist, can only control the Notice on the copies he makes. The original passes 
into other hands having no interest in maintaining the Notice and often object- 
ing to it. The result is the iK>ssible misleading of the public, if it has access 
to the original, and the chance of loss of the copyright through no fault either 
of^ the artist or the publisher. If the original is not accessible, obviously 
Notice is superfluous. 

The new definition of " Publication " makes it necessary for anyone wishing 
to copy an original to refer either to published copies or the coi)yright office 
or the artist so that it is imi>ossible for him not to become awn re of the copy- 
right. No necessary purpose would be filled by Notice upon the original. 

3. The amendments proix)sed would make our requirements as to original 
works of art exactly the same as those of all foreign countries. None of them 
require " Notice." It is impossible to convince foreign artists of the necessity 
of such Notice, and it is difficult even to secure it from many American artists, 
with the result of hami)ering the American publisher and circumscribing his 
field. 

4. This decision of the Supreme Court, If followed In the new copyright law, 
will ultimately be to the advantage of all artists ai)d legitimate publishers. 
It will also beneflt purchasers both of originals and copies, whose rights In the 
past have been very uncertain. 

Kespectfully submlttecL 

Print Publishers* Association, 
W. A. I^viNosTONE, President. 



THE IMPORTATION OF AUTHORIZED FOREIGN EDITION 8 OF A 
WORK IN WHICH THERE 18 DOMESTIC COPYRIGHT. 

Statement prepared by the Librarian of Congress at the request of the chair- 
man of the House Committee on Patents, as to the law of foreign countries 
with reference to the prohibition of im])ortatious of authorized foreign edi- 
tions of a worlc in which there is domestic copyright. Submitted at the 
joint session of the Senate and House Committees on Patents on March 29, 
1908. Ordered to be inserted in the record. 

I. Stat^ent. Under this: A. Existing foreign statute law: Canada, Qreat 
Britain, the Continent B. The commentators. 

II. Partial list of authorities consulted. 

III. Extracts from British statutes. 

IV. Extracts from continental statutes and from commentators. 

I. Statement. 

A. EXISTING FOREIGN LAW. 

Canada, — The law of Canada deserves first examination because, inter alia, 
(1) it affec.*ts trausactions with the mother country, as to editions in an identi- 
cal language, naturally competing, and (2) Canada also has the ** manufactur- 
ing clause." 

The significant statute is that of July 18, IIXX). Herewith in full : 

[Act of July 18, 1900, 63 and 64 Victoria, chapter 25.] 
AN ACT To amend the copyright act. [Assented to 18th July, 1000.] 

Her Majesty, by and with the advice and consent of the Senate and House .of 
Commons of Canada, enacts as follows: 

1. If a book as to which there is subsisting copyright under the copyright 
act has been first lawfully published in any part of Her Majesty's dominions 
other than Canada, and if it is proved to the satisfaction of the minister of 
agriculture that the owner of the copyright so subsisting and of the copyright 
acquired by such publication has lawfully granted a license to reproduce in 
Canada, from moveable or other types, or from stereotype plates, or from 
electroplates, or from lithograph stones, or by any process for facsimile re- 
production, an edition or editions of such book designed for sale only in 
Canada, the minister may, notwithstanding anything in the copyright act, by 
order under his hand, prohibit the importation, except with the written consult 
of the licensee, into Canada of any copies of such book printed elsewhere: 
Provided, That t^'O such copies may be specially imported for the bona fide 
use of any public free librarj' or any university or college library, or for the 
library of any duly incorporated institution or society for the use of the mem- 
bers of such institution or society. 

2. The minister of agriculture may at any time in like manner, by order 
under his hand, suspend or revoke such prohibition upon importation if it is 
proved to his satisfaction that (a) the licenne to reproduce in Canada has 
terminated or expired: or (6) the reasonable demand for the book in Canada is 
not sufllcieutly met without importation; or (c) the book is not, having regard 
to the demand therefor in Canada, being suitably printed or published; or * 
(d) any other state of things exists on account of which it is not in the public 
interest to further prohibit importation. 

3. At any time after the importation of a book has been prohibited under 
section 1 of this act any i)erson resident or being in Canada may apply, either 
directly or through a bookseller or other agent, to the i)erson so licensed to re- 
produce such book, for a copy of any edition of such book thai on sale and 

882 
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reanonably obtainable in the United Kingdom or some other part of Her 
Majesty's dominions, and it shall then be the duty of the i)er8on so licensed, as 
soon as reasonably may be, to import and sell such copy to the person so ap- 
plying therefor, at the ordinary selling price of such copy in the United King- 
dom or snch other part of Her Majesty's dominions, with the duty and reason- 
able forwarding charges added; and the failure or neglect, without lawful ex- 
cuse, of the person so licensed to supply such copy within a reasonable time, 
shall be a reason for which the minister may, if he sees fit, suspend or revoke 
the prohibition uix>n importation. 

4. The minister shall forthwith inform the department of customs of any 
order made by him under this act. 

5. All books Imported in contravention of this act may be seized by any 
officer of customs, and shall be forfeited to the Crown and destroyed ; and any 
person importing, or causing or permitting the lmi)Ortation, of any book In con- 
travention of this act shall, for each offense, be liable, upon summary conviction, 
to a penalty not exceeding $100. 

Note. — Passed by the House of Commons July 4. 1900; by the Senate on 
July 9, 1900, and assented to by the Governor-General of Canada, in Her 
Maje8t3*'s name, on July 18, 1900. 

From '*Acts of the Parliament of the Dominion of Canada. 1900, vol. 1. 
Public general acts," 8*". Ottav^a, S. B. Dawson, 1900, pp. 187-1 S8. 

ChamcterMica. 

(1) A licensee of the -exclusive right to reprint, for sale in Canada, a book 
first lawfully published in any otlier part of the British dominions, may exclude 
all other editions, including the original edition, except that — 

(2) Exceptions: (a) Public, etc., libraries may import two copies of any 
edition prhited elsewhere. (6) "Any person resident or being in Canada" 
may require the licensee to import for him a copy of any edition " then on sale 
and reasonably obtainable *' in other of the British dominions. 

(H) The failure or neglect without excuse of the licensee to comply with this 
request Is made '' a reason for which the minister [of agriculture] may. If he 
sees fit, susi>eud or revoke the prohibition upon Importation." 

(4) The act (sec. 2) states four other circumstances under which such pro- 
hibition may be suspended or revoked [by the minister]. These include {c) 
that " the book is not, having regard to the demand therefor in Canada, being 
suitably printed and published," and id) " that any other state of things exists 
on account of which it is not in the public interest to further prohibit im- 
portation." 

Note. — ^Tlie validity of the act of 1900 is doubted by Mr. Brlggs « as " prima 
fbcie In conflict with the imperial statutes;" Its effect (coupled with the pror 
hibltlon by the Imperial act of 1S75 of the importation of Canadian reprints into 
the United Kingdom) being "virtually to sever the Canadian market from the 
English and to put a check on the circulation of books (lawfully printed) be- 
tween the various parts of the British dominions." 

But the act appears to be operative. 

Earlier legislation In Canada and other colonies admitted reprints of books 
first composed, written, or published in the United Kingdom and copyrighted 
there, upon payment of a duty of 20 per cent, which was to go to the author 
or copyright proprietor. It Is continued in Newfoundland by the act of 1892. 
It bars, except upon such payment, copies " for use " as well as for sale or hire. 

The above practice was countenanced by the imijerlal foreign reprints act of 
1847, whlyh i)ermltted the Importation into Great Britain of such reprints made 
in its colonies, subject to the duty as royalty to the British copyright proprie- 
tor. The operation of this royalty system proved Ineffective, 

Oreai Britain. — ^The existing law appears to be still the act of 1842, section 
17, and the act of 1844, section 10 [of which the act -of 1852 appears merely a 
repetition with additional specification of subject matter]; the colonial copy- 
right act of 1847 (" the foreign reprints act") ; the customs consolidation act of 
1876. 

The acts of 1842 and 1844, above sections, are appended (pp. 3a et seq.). 

Characteristics, 

1842. Section 17. (1) Prohibits importation into any part of the British 
dominions for sale or hire, of reprints made outside of the British dominions, 

•Law of International Copyright, London, 1906, Pt IV, Ch. II. 
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except as such Importation may be by the British copyright proprietor or with 
his assent. 

(2) Would seem to except by implication the original foreign edition of works 
of which there is merely a British reprint tbut the contrary was held by the 
court in Pitts v. Oeorge]. 

(3) Makes no specific exception in favor of libraries or other institutions or 
individuals, except as one may be Implied in the words "for sale or hire" 
ibut see remarlcs of Rigby, L. J., In Pitts v, Georgel. 

1844. Section 10 (1) absolutely prohibits importation without assent of the 
British copyright proprietor of "all copies • • • printed or reprinted in 
any foreign country except that in which such boolcs were first published; " and 
puts such copies on the same basis as pirated editions. 

(2) Omits the words **for sale or hire." 

NoTK. — (1) The "foreign reprints act" of 1S47 suspended the operation of 
the act of 1«44 as regarded colonial reprints of British copyrighted works, stipu- 
lating only for a duty of 20 per cent, to go to the British copyright proprietor 
as royalty. 

Note.-— (2) The copyright commission of 1876 reiwrted adversely to the admis- 
sion of r€»prlnts either way, on the ground that it " would probably operate 
Injuriously toward British authors and publishers, and that it is doubtful if it 
would be attended in many cases with the result anticipated — that is to say, 
the cheapening of books for home consumption;" while ** the almost certain 
result would be that it would operate as a preventive to republication In the 
colonies by authors themselves, so that • • • the colonial reader would be 
in no better condition than he is now." 

Operation of acta of 18^2 and 18^4, 

The leading case is Pitts r. George (1S!K}), 2 ch., RHO. It involved a musical 
composition ("I^ Flleuse," by Raff) first composed, published, and copyrighted 
in Germany. The plaintiffs, under license from the German copyright proprie- 
tor, Issued and copyrighted an English reprint. Defendants sought to Import 
for sale the German eilitlon, plaintiffs to enjoin them from doing so. 

The question turned on the effect of section 10 of the act of 1844 as affecting 
section 17 of the act of 1842, which it did not in terms repeal. For the defend- 
ants it was contended that the act of 1S44. making by implication an exception 
in favor of original foreign editions and admitting these, was to be construed 
as a limitation of the more general prohibition of the act of 1842. In the lower 
court this contention was sustained, the act of 1844 being held to snperscnle 
that of 1S42: but on apiH»al this decision was reversed by a majority of two to 
one, and the imitortation of the German edition, through the original, was held 
barred. 

The majority opinions were quite lengthy. Considerable extracts are ap- 
pended. 

Opinions In Pitt Pitts v. George : Their especial significance, 

(1) They regard the exception In the act of 1844 (in favor of the original edi- 
tion) as conflicting with the general prhiclples of copyright and the policy of 
the English law, which they consider the act of 1842 as more nearly embodying, 
and they refuse to accept the act of 1844, in spite of its specifications, as in- 
tended to supersede the act of 1842 or to lintlt the rights of the British licensee, 
without a definite expression of this Intention. 

(2) The act of 1842 in terms prohibited only the importation (sec. 15) of 
unlawful foreign prints, and (sec. 17) of lawful foreign reprints. Yet the 
court interprets the prohibition as general. 

(3) Briggs« sums up the decision as classing the German edition with the 
"unauthorized foreign reprints" (''unauthorized" would thus mean unauthor- 
ized for Great Britain), " tlie court deciding tliat where the co]>yri^t in a 
foreign work had been divided, the words * the proprietor of the copyright ' 
in section 17 of the 1842 act, indicated the owner of the English rights." 

Notes. — Lindley, L. J., remarks that the excejition [in the act of 1844] of 
the original edition " is quite new, and the reason for it Is not stated." He 
finds that to Infer that the rlcht of complete exclusion given to the British 
proprietor under the act of 1842 was intended to continue '* is most in accord- 
ance with legal prlncl))le8 and good sense." 



« Brlggs op. clt., Pt. IV, sec. 7, pp. 558, 569. 



KEVISION OF COPYRIGHT LAWS. 885 

Rigby, L. J., traces the legislation historically. 

"The statute of 1709 (8* Anne, c. :I9) gave copyright only In Great Britain, 
and made no distinction between copies In)ix>rted for sale and other copies 
Imported." " The distinction between importations for sale and other importa- 
tions was introduced in 1735 (as I think for the first time) into an act for the 
protection of engravings; but the act which seems to have afforded the basis 
for section 17 of the act of 3842 Is an act of 1739 (12 Geo. 2, c. 36). This was 
not a copyright statute at all, t)ut a revenue act, founded on the consideration 
that the duty on paper imported for printing books exceeded the duty on printed 
books. The statute was not required for the protection of copyright in books, 
which was fully effectuated as to imrK)rt;itions by the statute of 1709. The 
prohibition extended to books in which there was no copyright, if only there 
had been a printing of them within twenty years." 

He remarks that neither the act of 1838 nor tliat of 1842 "prevented the 
importation from foreign countries of books for tlie private use of the im- 
porter." But he notes that the customs act of 1843 (5 and 6 Vict., c. 47) passed 
immediately thereafter, "after a recital that great abuse had prevailed with 
respect to the introduction Into this country for private use of works reprinted 
abroad " absolutely prohibited the importation of these (even for such use) . 

This was the condition when the act of 1844 was passed. " The reason why 
in this section (10 of that act) the exception Is made of importations from the 
country of origin is by no means clear ; but It is Imiwrtant to obser\ e that the 
exception is made from a clause absolutely prohibiting importation, and It may 
have been thought undesirable to go so far as to prohibit importations for 
private use from the country of origin, where many persons might be expected 
to purchase the books honestly and fairly for private use." 

Under the Interpretation contended for by the defendants the proprietor of 
the British copyright " would have to submit to an unlimited lmi)ortation of 
books lawfully printed in any part of Germany itself, the country in which it 
would be mQSt likely that the book would be printed on a large scale. The very 
person through whom he deiived title might, so far as the copyright law Is 
concerned, Import and sell as many of the books as he could find a market for, 
or set up circulating libraries like Mudie's for the diffusion through Her 
Majesty's dominions of the very books as to which he had parted with copy- 
right in those dominions. What h^ could do, any other person could do who 
got hold of books lawfully printed In Germany. Under conditions of trade 
favorable to books printed in Germany the copyright in the British dominions 
under the act would be absolutely worthless, and the beneficial object of the 
act of 1844 entirely frustratfxl." 

** It is, however, said that by appropriate covenants with the owner of the 
original copyright the assignee may be protected. But the possibility of actual 
protection being given by covenants is by no means clear." 

Coplnger" considers the decision in Pitts v, Creorge "no doubt correct In 
principle," though it " may be found to work harshly in practice," i. e., where 
an English importer, in the habit of ordering from Germany, suddenly finds 
that he is infringing the rights of an English licensee who has secured the 
English market by a subsequent concession unknown to him. 

As to section 15 of the act of 1842, he comments as follows : 

"By this section [1 (15)] the printer is made liable for damages only when 
the printing is for "sale or exportation," and the importer only when copies 
are imported for " sale or hire." No remedy is given against any person 
who prints or imports for gratuitous distribution, or who gratuitously dis- 
tributes copies printed or Imported without authority. But In Novello v. Lud- 
low ^ It was held that an action for damages would lie under the statute for 
the gratutlous distribution among the members of a singing society of litho- 
graphic copies of a musical composition,^ for where a statutory right exists and 
the statutory remedies are either not complete or inadequate for the protection 
of the right conferred, the common law remedies may be made available." 

The act of 1847 (colonial copyright act) enabled the sovereign to suspend the 
prohibition of importation as against colonial reprints. 

« Part v., ch. 1, p. 461. 
» (1852), 12 O. B., 177. 

« See also Rooney v. Kelly (1861 ), 14 Ir. L. R. (N. S.), 158 ; Wame r. Seebohm 
(1888), 39 Ch. D.. 73; Cooper v. Whlttingham (1880), 15 Ch. D., 501. 

39207—08 ^25 
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An act of 1875 prohibits, without assent, the importation of Canadian reprints. 
The act of 1876 (customs consolidation act), under the caption '* Goods pro- 
hibited to be imported," provided as follows : 

"Books wherein the copyright shall be first subsisting, first composed, or 
written or printed, in the United Kingdom, and printed or reprinted in any 
other country, as to which the proprietor of such copyright or his agent shall 
have given to the commissioners of customs a notice in writing, duly declared, 
that such copyright subsists, such notice also stating when such copyright will 
expire." 

[Extends to all British possessions, subject to possible modification under the 
reprints act of 1847, supra.] 

Note. — (1) The above prohibition is in terms general, making no exception 
in favor of copies importetl only for private use. (2) Its operation as to for- 
eign reprints is evideucinl by the Tauchnitz editions (reprints of English books), 
which can not be lmi)orted into Great Britain even by an individual in his 
language. Desideratum : A particular case in which it has been applied against 
such an importation (for private use) of a copy of the original edition of a book 
originating abroad. 

GENEBAL CONCLUSIONS AS TO THE BBITISH LAW AND PRACTICE. 

1. The subdivision of copyright territory with a view to exclusive control la 
recognized as a legitimate prnctice. 

2. Exclusion fi*om British territory of foreign reprints thus resulting is up- 
held and enforced at the Instance of the British copyright proprietor. 

3. Such exclusion extends to the original foreign edition in favor of the 
British licensee and his reprint, where the importation is attempted for purpose 
of sale or hire. 

4. Whether it would so extend against an importation merely for private use, 
quaere. The issue not raised in Pitts r. George. But the court implies obiter 
that if there is a distinction between the two cases it rests not on principle 
but merely on expediency, and points out that in earlier legislation it was 
specifically ignored.** 

The practice under the customs act (of 1870) is alleged to ignore it. 

5. Canada by law. excludes the original English edition In favor of the 
Canadian licensee reprinting, where the Importation is attempted for com- 
mercial puri>oses. It provides an exception in favor of libraries, etc., and it 
permits an individual, for his private use, to secure one copy, but only through 
the Canadian licensee, thus insuring to the latter a profit as importer to offset 
that which he loses as publisher. 

The Continent. 

X. Domestic statutes. Those specific on the question of importation appear 
to be few. 

Snl>di vision of the copyright territory with a view to exclusive control appears 
to be generally accepted as an incident of the right, e. g. 

Oermany, — The act of June 10, 1901, section 8, provides as follows: "The 
right may be assigned to any other person with or without restriction. Such 
assignment can also take pince with limitation to a specific locality.*' 

Such subdivision, described in French as that of "edition partage^," in 
German as '*Gethelltes Verlagsi-echt," Is discussed in the leading continental 
treatises ony copyright law, e. g., Kohler, Lyon-Oaen, Janlet, Darras, Pouillet. 

As to its eflfects, as regards Importations, to what extent the foreign eilition 
may be excludei and whether the exclusion i)etween original edition and re- 

^The British legislation prohibiting importation of foreign editions for sale 
appears to date as early as 1533 (25 Henry VIII, ch. 15), intended for the pro- 
tection of British printers and binders. The prohibition was included in a 
statute of June 12, 1643 (ch. 12), to redress "Disorders in printing*' having 
in view the interest of the British copyright proprietor. This forbade any 
person to " lmi)ort any such book [l. e., any edition printed or reprinted without 
license of the company of stationers, or the coi)yrlght in-oprletor] or books, or 
part of book or books, formerly printed here from beyond the seas," and was 
general in terms. 
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print may be mutual, the' law hot being fully explicit, the commentators are 
not entirely agreed. 

/eMMia.—Of all domestic statutes that of Russia (1886) Is most nearly spe- 
cific. It classes (article 15b) as piratical (contrefagons) a foreign edition, 
even if a mere translation, imported or sold in Russia without the assent of the 
lawful (Russian) publisher. In article 50 It specifies as contraband and 
barred the foreign authorized edition of a musical composition whose author 
has granted to another publisher the exclusive rights for Russia. 

Peru, — ^The act of November 3, 1849 (article 7) is general in its prohibition 
of the introduction or sale within the Republic of " editions made abroad " of 
works of which the copyright (for Peru) belongs to another. 

France. — The customs act of May 6, 1841. appears to provide against the im- 
portation of foreign reprints without the assent of the French copyright pro- 
prletor.« 

A decree of March 1&-30, 1852, relative to literary and artistic works pub- 
lished abroad provides (1) that " contrefagon " of such should constitute a 
criminal offense and (2) likewise the eximrtatlon of **des ouvrages contrefal- 
sants," an offense of the same nature as the impoii:atlon into France of works 
which after being printed In France were ** contrefalts " abroad. 

The literal equivalent of " contrefagon " would seem to be " piracy." The de- 
cree of B'ebruary 5, 1810 [Pouillet p. 840], gives It a more inclusive meaning: 
that of any work printed without the consent and to the prejudice of the author 
or his assigns. And upon this definition Pouillet (pp. 577 et seq. p. 778) con- 
tends that the French penal code [sec. 426] in connection with the decree of 
1852 prohibits the Importation of foreign editions authorized only for foreign 
countries, and probably also the relmi>ortatlon of French editions exported with 
Intent only of sale abroad. 

If the French law constitutes the above a penal offense (d^llt) It would cer- 
tainly Intend to bar the Imiwrtation as a matter of civil privilege. 

II. Treaties: It Is in these (between particular States) that the Incidents of 
an Edition partag^e have In general been provided for. The usual provision Is 
as follows (e. g. Belgium-Portugal, October 11, 1866, article 6 ; France-Austria, 
December 11, 1806; Italy-Spain, June 23, 1880) : 

"When the author of a work of which the property rights are guaranteed by 
the present treaty shall have assigned his right of publication or of reproduc- 
tion to a publisher In the territory of either of the high contracting parties with 
the reservation that the copies or editions of this work thus published or repro- 
duced can not be sold in the other country, these copies or editions shall be 
considered and treated, resi)ectlvely. In that country as Illicit reproductions." 

As remarked by the commentators, the peril of the com|)etitlon would be 
slight except where the language Is Identical. In the case of music it is the 
same for all countries. This case received therefore siieclal attention in Im- 
portant treaties between Germany and France, April 19, 1883; Germany and 
Belgium, December 12, 1883; Germany and Italy, June 20, iaS4; France and 
Belgium, Portugal, Switzerland, etc. 

The provisions, almost Identical, are as follows (e. g., Germany-Belgium, 
article 11) : "When the author of a musical or dramatlco-muslcal work shall 
have assigned his right of publication to a publisher for the territory of one 
of the two countries to the exclusion of the other, the copies or editions of this 
work thus published can not be sold In the latter country, and the Introduction 
of these copies or editions In that country shall be considered as the putting 
Into circulation of infringing copies. 

" The works to which this provision applies shall bear, upon their title page 
and cover, the words, 'Edition Interdlte en Allemagne (en Belglqiie).'" 

Another provision common in such treaties stipulates for a full control by 
each fwirty of Its own territory, notwithstanding the general recognition by 
each of the copyright, as such, obtained in the other. It is as follows (e. g.. 
Belgium-Netherlands, June 30, 1858, article 10): *• Nothing In this treaty 
shall be construed as interfering with the right of one or the other of the two 
high contracting parties to prohibit the Importation Into Its own territory of 
books which, according to Its Internal laws or to the stipulations of treaties 



«"Nulle e<litlon ou partle d'Mltlon imprlni^e en France ne pourra Otre 
r^lmi)ort<k» qu'en vertu d'une autorlsjitlon exi)res8e du mlnistre de Thitorleur, 
accord^ sur la demande de TMiteur qui, iwur Tobtenir devra justlfier du con- 
aentement donn6 & la r^lmpression par les ayauts droit." 
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With other powers, are or may be declared to be infringements or violations of 
copj-right" 

Sach ft provision is included in some seventeen other treaties between various 
powers, from 1855 to 1893 (including France-Austria, Germany-Austria, France- 
Germany, Austria-Great Britain, etc.)* It leaves to each country to legislate 
for its own market in accordance with its own policy. This appears to be safe- 
guarded also in the convention of Berne (1886), article 13: "It is understood 
uiat the provisions of the present convention can not in any way derogate from 
the right which belongs to the government of each of the countries of the Unioa 
to permit, to supervise, and to prohibit, by legislative measures or police regula- 
tions, the circulation, representation, and exhibition of every work or production 
in respect of which the competrat authority may find it necessary to exercise 
that right." 

The considerations of policy which may Justly induce a government to ex- 
clude a foreign edition imported to the prejudice of the domestic, Pouillet [pp. 
778-779J likens to those oi)erative in the case of patented inventions. A license 
for manufacture and sale within a foreign territory gives no right of importa- 
tion into France. It is a purely restricted privilege and is not to be exercised 
TO the prejudice either of the domestic inventor or of the domestic manufac- 
turer. Each country has a right and a duty to protect both of these, and some- 
times (as in the case of munitions of war) this duty' may become one of self- 
preservation.* 

lb short a work authorized (" licite ") for one territory is by no means neces- 
sarily so for all. 

a THE COMMENTATOBS. 

The leading continental ones of recent date who give space to the queBtlon 
appear to be : 

1S84. Lyon-Caen (in Kev. de droit Int. XVI :457, discussing the i!>anco-6er- 
many Treaty of 1883). 

1887. Darras. 

1887. Janlet. 

18i)4. Pouillet (the fullest discussion of principles). 

18S0. Pouillet (on Patents). 

190C. Kohler (as to the law of Germany). 

All passages in the above bearing on the question are appended In full. 

It would appear that on the continent: 

1. Subdivision of copyright territory with a view to commercial monopoly of 
the respective regions is accepted as a proper incident of the right. 

2. It is quite generally upheld by each government in behalf of its citizens 
who are authors, publishers, and manufacturers, as against the competing for- 
eign product. 

S, No distinction is in terms drawn by statute between a foreign reprint and 
an original foreign edition competing for the domestic market with the llcehsed 
domestic reprint 

4. The particular phraseology of statute or treaty which might seem to imply 
such a distinction is not treated by the commentators as doing so, no one of 
them pointing out the distinction or discussing it. 

The right to exclude the foreign edition being exercised by a government for 
the benefit of its authors, publishers, and manufacturers, how far is it cus- 
tomarily relaxed in favor of its readers by permitting — 

(1) The importation of (at least single) copies for private use or for libra- 
ries or institutions? Or 

(2) Such importation of at least the original edition when the domestic is 
merely a reprint? 

U|K)n (2) : The statutes as construed by the commentators afford no conclu- 
sive inference. 

As to (1) : The law of Belgium defines as a penal offense (d^t) only the 
importation of the illicit edition for a commercial purpose (*'dans un but com- 
mercial") not one for private use [see Janletl. 

The law of Germany of June 11, 1870, made the same limitation. The 
present statutes omit mention of it. Kohler, however, insists that importation 
of foreign editions (he does not limit them to original editions) is a professional 

o Pouillet Brevets d'invention et de la contrefagon 1899, p. 674 (sec. 714 
bis). 
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and (In Instltntlons) a literary necessity, and that thongh '*the law is silent 
npon this point . . . [the privilege! follows of itself from the reasonable 
objects of the law." 

He believes that the " omission was an erroneous conception of copyright and 
a resulting disregard of the difficulties and interrelations arising in the present 
connection" . . . "The American law," he adds, "is the only one which 
makes detailed provisions for this case." (Rev. Stats., sec. 4956.) 

He contends, therefore, that " single copies " of any foreign edition, " sought 
out and furnished for libraries or collectors, from motives purely literary or 
relating to the history of culture " may be imported notwithstanding the general 
prohibition. 

Note. — ^The work of Kohler is so rec^t that criticism of his views (if erro- 
neous) by other commentators has not yet appeared unless in reviews which 
have not come to our attention. 

[It is, of course, contended by the publishers that where the work is of a 
character to interest chiefly the professions or libraries, free importation merely 
by the professions and by institutions; would cut out the domestic market for 
the domestic edition precisely as if the importation were by dealers " for sale " 
to these.] 

0. THE PRACTICE, AS EVIDENCED BT CUBRENT OPINION. 

Personal inquiry (in May and June of last year) at the International Bureau 
at Berne, at the copyright bureau (" Cercle au Librairie "), in Paris, and at the 
office of the Society of Authors in London. Both the subdivision of territory 
and the right of mutual exclusion seemed to be taken as a matter of course 
and common practice. As to any exception in favor (1) of copies of an original 
foreign edition or (2) of copies imported merely for private use or by institu- 
tions, the officials disclaimed precise knowledge. The question appeared to them 
a novelty, 

II. Partiai. list op Authorities Consulted. 

Statutes examined, also treaties (to 1896). 

British.— 14S5, 1 Rich. III. c. 9, s. 12; 1534, 25 Hen. VIII, c. 15 (repealing 
above) ; 1623, 1625, 21 Jac. I, c. 3; 1643, (in Scobell Acts and Ordinances, p. 
44) ; 1662, 1709, 8 Anne, c. 19; 1735, 8 Geo. II, c. 13; 1739, 12 Geo., c. 36; 1838. 
1 and 2 Vict., c. 59; 1842. 5 and 6 Vict., c. 45; 1842. 5 and 6 Vict., c. 47 (reve- 
nue) ; 1844, 7 and 8 Vict., c. 12 (also later acts to date). 

France,— In particular decree of March 28-^30. 1852 (in PouiUet, p. 849), etc. 

Germany, — "Law of copyright in Germany, I^oudon," 19(^ (being a transla- 
tion of the German acts of June 19. 1901). 

Austria, — I^w of copyright in Austria, London. 1902, being a translation of 
the Austrian aqt and ministerial order of 1895 and convention with Great 
Britain (1903). 

The Convention of Bcme.— 1886, 1896. 

In general, — In Lyon-Caen all statutes and treaties in force in 1889 and 
down to 1896. 

Other authorities consulted : 

Encyclopaedia Britannica. art. copyright. 

Chambers's Cyclopaedia, art. copyright. 

International Cyclopaedia (1905), art. copyright. 

International cyclopaedia (1905), art. literary property (by G. H. P.). 

Mangham, Robert, Laws of literary property, London. 1828. 

Scrutlon, T. E., Law of copyright, ed. 4, Ix)ndon, 1903. 

Drone, E. S., Property In intellectual productions, Boston, 1879. 

MacGllIlvray, E. J., Law of copyright, London. 1902. 

Coplnger, W. A.. T^w of copyright, ed. 4, London. 1904. 

Brlggs, William, Law of international copyright. Loudon. 1906. 

Putnam, G. H., The question of copyright, ed. 2, New York, 1896. 

Pouillet, Eugene, De la Propriety lltteralre, etc., Paris. 18!>4. 

Pouillet, Eugene, Traits des brevets d*ln vent ion et de la con tref agon, Paris, 
1899. 

Janlet, Victor, De la protection des oeuvres de la pens^, Brux., 1887. 

Lyon-Caen et Delalaln., Lois., sur la propri^t^ litt^raire, etc., vol. 20, Paris, 
1889. 

Lyon-Caen et Delalaln., Lois., aur la proprI6t4 lltteralre, etc., supplement, 
1890-90. 

VVuuveruiiuis, Paul, Le droit (k'» aiUeiirs en IJelgique, Brux., 1894. 
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Darras, Alcide, Du droit des auteurs et des artistes dans lea rapports Inter- 
nationaux, P., 1887. 

I*atail]e, J. and Huguet, Ang. code Internationale de la propri6t6 industrielle 
artlstlque et litt^raire. P., 1866. 

Lyon-Caen Lm Convention (1883) entre la France et TAllemagne [In Rev. de 
droit int., etc., 1884, v. XVI, pp. 467-460]. 

Kohler, Josef. Urheberrecht an Schriftwerken u. verlagsrecht 2te Uef. bogea 
11-22, Stutt., 1906. 

MisceUaneous, — The report of the English coniuiisslon of 1876. 

The Moukswell bill (1890). 

THE CASE OF PITT PITTS t*. GEOBOE A CO., 2 CH., 866 (1896). 

[Extracts from decision on appeal.] 

The plaintiff was owner of the British international copyright of a book first 
published in Germany. The defendant imported and sold in Qreat Britain 
copies printed in Germany by the owner of the C*ernian copyright : 

Held, by Lindley and Rigby L. JJ. (dissentiente, Lopes L. J.), reversing the 
decision of Kekewich J., that the plaintiff was entitled to restrain this im- 
portation and sale, for that section 10 of the international copyright act, which, 
as regards any book in which there is British international copyright, prohibits 
the importation into Great Britain, without the consent of the proprietor of 
such copyright, of copies printed in any foreign country except that in which 
the book was first published, does not form a complete code as to the importa- 
tion of copies; and that sei'tion 3, which provides that the enactments in the 
copyright act shall apply to books in which there is British international copy- 
right in the same way as if such books had been first published here, made 
sections 15 and 17 of the copyright act applicable to the book in question, and 
that as under those sections the owner of the copyright could, if the book had 
been first published in Great Britain, have restrained the importation of these 
copies, the owner of the British international copyright could do so. 

[Pages 868-8G0.] F, Ries, of Dresden, and afterwards of Berlin, who was en- 
titled to the copyright in a musical comi)osition by Jaochim Raff, called '* Jjr 
Fileuse," first published in Leipzig, sold to Patey & Willis, of London, " all my 
copyright and interest, present and future, vested and contingent or otherwise, 
in England and colonies, together with the right of performing the same, of and 
in" certain pianoforte pieces, which included La Fileuse. No formal assign- 
ment was made; but a receipt was given by which RieS undertook to execute 
such further assurance as might be required. The work was entered and regis- 
tered at Stationers' Hall as copyright in the name of Patey & Willis. The plain- 
tiff had since taken over the business of Patey & Willis, and continued it under 
the same name. 

The defendant, who was carrying on business under the style of Edward 
George & Company, sold in Ehigland divers copies of JjSl Fileuse, which liad 
been printed in Leipzig by the successors of Ries. The plaintiff brought this 
action for an injunction and damages. 

Kekewich, J., held that the i)iece8 of music, being lawfully printed in the 
domicile of origin, were not within the prohibitive part of section 10 of the in- 
ternational copyright act, 3844, nor within the prohibition of secton 15 of the 
copyright act, 1842. His Lordship, therefore (the motion for an injunction 
being by consent treated as the trial), dismissed the action with costs. The 
plaintiff appealed. The appeal was heard on July 24, 25, 18tK5. 

[Page 872.1 Neither of these sections prohibits im]X)rtation for private use, 
but only inii)ortation for sale or hire ; neither of them, moreover, is framed with 
a view to protect copyright in books first published in foreign countries. 

[Page S73.] Secti(ni 10 enacts: [His lordshli) read the section.l It will be 
observed that this section expressly excepts from its operation the importation 
6f,>copies made in the country in which the copyright book was first published. 
This exception is quite new, and the reason for it is not stated. 

[Page 876.1 What, then, is the true inference from the express exception in 
section 10? Is it to be inferred that the foreigner entitled to copyright in this 
country is liable to have that copyright infringed by any imi)orter of liooks 
printed in his own country, or is the inference to be that as regards such books 
he is entitled to the same protection as a British author would have under the 
act of t842? The latter inference is most in accordance with legal principles and 
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good sense, and is the only inference which is consistent with the preamble 
and section 3 of the act of 1844. If the defendant*s contention were c^orrect, 
it would follow that a foreign author could assign his English copyright and 
lni|)ort and sell copies of his work here in com]»etitiou with his own assignee 
unless prevented from so doing by express agreement. Such a state of our law 
would not be very creditable, and I am glad to find that the court is not driven 
to hold the law to be so unsatisfactory, nor to hold that owing to a blunder 
in drafting the legislature has conspicuously failed to attain its declared and 
manifest object. 

One other point was urged which requires notice. The defendant is the pur- 
chaser of the books he has imported, and it is contended that he has a right 
to dispose of those lK>oks as he likes without any interference from the owner 
of the foreign copyright or from the plaintiff, who claims under him. The right, 
however, of the defendant to use in this country the books which he bought 
abroad depends on the law of this countrj' and not on the law of the place of 
sale. The copyright in this country confers upon the plaintiff rights here which 
no contract of sale abroad by other persons can deprive him of. 

fPages 878-879.1 The statute of 1709 (8 Anne, c. 19) have copyright only in 
(vreat Britain, and made no distinction between copies imported for sale and 
other copies imported. Section 7. of the act, however, provided that nothing in 
the act should prevent the importation of books in any foreign language printed 
beyond the seas. The distinction between imiMrtations for sale and other im- 
]M>rtations was introduced in 1735 (as, I think, for the first time) into an act for 
the protection of copyright in engravings (8 (»eo. II, c. 13) ; but the act which 
seems to have afforded the basis for section 17 of the act of 1842 is an act of 
1739 (12 Geo. II, c. 36). This was not a copyright statute at all, but a revenue 
act, founded on the consideration that the duty on pa|)er Imported for printing 
iHMiks exceeded the duty on printed books. The statute was not required for 
the protection of copyright in l>ooks. which was fully effectuate<I as to im- 
portations by the statute of 1709. The prohibition extended to books in w^hich 
there was no copyright, if only there had been a printing of them within 
twenty years. The printing was in that act the very thing ainu>d at, whilst 
in copyright acts the protection of the owner of the copyright is the important 
ix>int. 

( Page 880.] Comparing, therefore, the act of 1838 with that of 1842, the first- 
named act authorized at least the same amount of protection from imported 
books to be given to copyright under that act as was given to copyright for books 
first published in the United Kingdom by the later act, except that importation 
for hire was not dealt with by it. Neither act prevented the Imimrtatlon from 
foreign countries of books for the private use of the imiwrter. It Is, however, 
material to note that by an act to amend the laws relating to the customs (5 and 
6 Vict., c. 47), which came into operation a few days after the copyright act, 
and must have l)een before Parliament whilst the last-mentioned act was under 
consideration of the International copyright act of 1844, with the knowledge that 
respect to the introduction into this country for private use of works reprinted 
abroad, to the great Injurj^ of the authors thereof and of others, it was by sec- 
tion 24 enacted that from and after April 1, 1843, ail books wherein the copy- 
right should be subsisting first composed or written or printed in the Tulted 
Kingdom, and printed or reprinted in any other country, should be and the 
same were thereby absolutely prohibited to be Imiwrted into the United King- 
dom. It seems, therefore, that there was no substantial departure as to im- 
portation from the policy of the act of 1709. We have, then, to approach the 
consideration of the international ct>i>yright act of 1844, with the knowledge that 
provision was made against importation for sale or hire In the copyright act of 
1842. and for absolute prohibition of imiK»rtation even for private use in the 
later act of the same session, whilst the international copyright act of 18:i8 
was clearly imperfect in both resi)ec*ts. 

The reason why in tills section (10) the exception Is made of Importations 
from the couutrj' of origin is by no means clear; but It is imi)ortant to observe 
that the exception is made from a clause absolutely prohibiting imiiortatlon, 
and it may have been thought undesirable to go so far as to prohibit Imiwrta- 
tions for private use from the country of origin, where many iK?rsons might be 
expected to purchase the lKK»ks honestly and fairly for private use. 

I proc(»ed to deal with the suggested Interpretation of the act of 1844, which 
would make section 10 a complete code as to Importations and exclude alto- 
gether the oiieration of secthms If) and 17 of the act of 1842. If section 10 con- 
tains the whole law on the subject, it is obvious that the proprietor of copy- 
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right under the later act (supposing him for tlie moment to be a different person 
from the owner of the copyright in the country where the book was first pub- 
lished) would be in so much worse a position than the owner of copyright In a 
book first published in the United Kingdom that the two rights would be essen- 
tially different. Take, for instance, the case before us of a book first published 
In Germany. The proprietor of copyright in the British dominions would. In- 
deed, have as to all countries but Germany the right of prevaiting the importa- 
tion for private use in more sweeping terms than those contained in section 24 
of the acts 5 and 6 Victoria, chapter 47. But in exchange for this c<Hnparatively 
unimportant advantage he would have to submit to an unlimited importation of 
books lawfully printed in any part of Germany itself, the country in which it 
would be most likely that the book would be printed on a large scale. The very 
person through whom he derived title might, so far as the copyright law is con- 
cerned, imi)ort and sell as many of the books as he could find a market for, or 
set' up circulating libraries like Mudie's for the diffusion throughout Her Ma- 
jesty's dominions of the very books as to which he had parted with copyright 
in those dominions. What he could do any other person could do who got hold 
of books lawfully printed in Germany. 

Under conditions of trade favorable to books printed in Germany the copy- 
right in the British dominions under the act would be absolutely worthless, and 
the beneficial object of the act of 1844 entirely frustrated. 

This consideration affords, in my Judgment, a very strong presumption 
against the suggested construction which would make section 10 of the act of 
1844 an entire code with reference to importations from abroad. It is, however, 
said that by appropriate covenants with the owner of the original copyright 
the assignee may be protected. The suggestion, of course, involves the assump- 
tion that the copyright law itself has altogether failed to afford adequate 
protection. But the possibility of actual protection being given by covenants 
is by no means clear. 

III. Extracts from British Statittes. 

A. D. 1483. 1 Richard III, chapter 9, Section XII. In what port Italian merchants may 
sell merchandise. Several restraints of aliens. 

Provided aliraya, That this act, or any part thereof, or any other act made 
or to be made in this said Parliament, shall not extend or be in prejudice, 
disturbance, damage, or impediment to any artificer, or mercliant stranger, 
of what nation or country he be or shall be of. for bringing into this realm, 
or selling by retail or otherwise, any books written or printed, or for in- 
habiting within this said realm for* the same intent, or any scrivener, alUimi- 
nor, reader, or printer of such books, which he hath or shall have to sell by 
way of merchandise, or for their dwelling within this said realm for the 
exerclne of the said occupations, this act or any part thereof notwithstand- 
ing.— The Statutes at Large * * •, vol. 2, London, 1763. 

A. D. 1533. 25 Henry VIII, chapter 15. An act for printers and binders of booka. 

" Whereas by the provision of a stnlnte made in the first year of the reign 
of King Richard the Third, it was provided in the same act that all strangers 
repairing into this realm, might lawfully bring Into the said realm printed and 
written books to sell at their lil>erty and pleasure: (2) by force of which pro- 
vision there Imth come to this realm slthen the making of the same, a marvel- 
ous number of printed books, and dally doth; and the cause of the making 
of the same provision seemoth to be, for that there were but few books, 
and few printers wlthhi this realm at that time, which could well exercise 
and occupy the said science and craft of printing; nevertheless, slthen the 
making of the said provision, many of this realm, being the King's natural 
subjects, have given them so diligently to learn and exercise the said craft 
of printing, that at this day there be within this realm a gi'eat numlier 
cunning and expert in the said science or craft of printing, as able to exer- 
cise the said craft in all iK>lnts. as any stranger in any other realm or 
country; ('^) And furthermore, where there be a great number of the King's 
subjects within this realm, which live by the craft and mystery of bindlug of 
books, and that there be a great multitude well expert in the same, yet all this 
notwithstanding, there are divers persons that bring from beyond the sea 
great plenty of printed books, not only in the I^tin tongue, but also in our 
maternal Frirllsh ton.ffTu\ «« imp boniid in boards, some in leather, and some in 
parchment, and Wu^m sell by retail, whereby many of the King's subjects. 
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being binders of books, and bavin)? no otber faculty wherewltb to get their 
living, be destitute of work, and like to be undone, except some reformation 
herein be had;" 

Be it therefore enacted by the King our sovereign lord, the lords spiritual 
and temporal, and the Commons^ in this present Parliament assembled, and by 
authority of the same. That the said proviso, made the first year of the said 
King Richard the Third, from the feast of the Nativity of our Lord God next 
coming, shall be void and of none effect 

II. And further be it enacted by the authotHty aforesaid. That no person or 
persons, resident or inhabitant within this realm, after the said feast of 
Christinas next coming, shall buy to sell again, any printed books brought from 
any parts out of the King*s obeysance, ready bound in boards, leather, or 
parchment, upon pain to lose and forfeit for every book bound out of the said 
King's obeysance, and brought into- this realm, and bought by any person or 
persons within the same to sell again contrary to this act, vi. s. viii d. 

III. And be it further enacted by the authority aforesaid, That no person 
or persons inhabitant or resident within this realm, after the said feast of 
Christmas, shall buy witliln this realm, of any stranger born out of the King's 
obedience, other than of denizens, any manner of printed books brought from 
any the parties beyond the sea, except only by engross, and not by retail, upon 
pain of forfeiture of vi s. viii d. for every book so bought by retail, contrary 
t0 the form and effect of the statute; (2) the said forfeitures to be always 
levied of the buyers of any such books contrary to this act; the one-half of 
all the said forfeitures to be to the use of our sovereign lord the King; and 
the other moiety to be the party that will seize or sue for the same In any of the 
King's courts, be it by bill, plaint, or information, wherein the defendant shall 
not be admitted to wage his law, nor no protection ne essoin shall be unto 
him allowed. 

IV. Provided alvcays, and be it enacted by the authority aforesaid. That if any 
of the said printers or sellers of printed books. Inhabited within this realm, 
at any time hereafter hni)pen in such wise to enhance or increase the prices 
of any such printed books, lu sale or binding, at too high and unreasonable 
prices, in such wise as cou)i)Uilnt be made thereof unto the King's highness, 
or unto the lord chancellor, lord treasurer, or any of the chief Justices of 
the one bench or of the other; that then the same lord chancellor, lord 
treasurer, and two chief justices, or two of any of them, shall have power 
and authority to Inquire thereof, as well by the oaths of twelve honest and 
discreet i)ersons, as otherwise by due examination by their directions. (2) 
And after the same enhancing and increasing of the said prices of the said 
books and binding shall be so found by the sjiid twelve meu, or otherwise by 
examination of the said lord chancellor, lord treasurer, and justice, or two 
of them; that then the same lord chancellor, lord treaHurer, and justices, or two 
of them at the least, from time to time, shall have power and authority to reform 
and redress such enhancing of the prices of printed books from time to time 
by their discretions, and to limit prices as well of the books as for the binding 

" of them; (3) and over that, the offender or offenders thereof, being con- 
victed by the examination of the same lord chancellor, lord treasurer, and 
two justices, or two of them, or otherwise, shall lose and forfeit for every 
book by them sold, whereof the price shall be enhanced for the book or bind- 
ing thereof, three shillings four pence; the one half thereof shall be to the 
King's highness, and the other half to the parties grieved that will complain 
upon the same hi manner and form before rehearsetl. — The Statutes at 
Large • * • , volume 2, I^ndou, 17l>3. 

1643. June 12, 1C43, ciiapter 12, page 43. Disorders In printing redressed. 

And that no person or persons sliall hereafter print or cause to be re- 
printed any l>ook or books, or part of book or b<M)ks, heretofore allowtxi of 
and granted to the said company of stationers for their relief and maintenance 
of their poor, without the license or consent of the master, wardens, and assist- 
ants of the sahl company; nor any book or books lawfully licensed and en- 
tered In the register of the said coniiiany for any particular member thereof 
without the license and consent of the owner or owners thereof. Nor yet im- 
port any such book or books, or part of book or books formerly printed here, 
from beyond the seas, uiK)n pain of forfeitinc: the same to the owner or owners 
of the copies of the said books, and such further punishment as shall be thought 
fit. — Scobell's Collection. Great liiiiaiu. Actij of Parliament, 1C40-105G, 'Lon- 
don, 1G58. 
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A. D. 1730. 12 George II. Chapter 36, Sections I. II. III. An act for prohlbittne 
the importation of books reprinted abroad, and first composed or written, and printed 
in Great Britain : and for repealing so mnch of an act made In the eighth year of the 
reign of her late Majesty Queen Anne, as empowers the limiting the prices of books. 

" Whereas the duties payable upon paper Imported into this Kingdom, to lie 
made use of in printing, greatly exceed the duties payable upon the importation 
of printed books, whereby foreigners and other are encouraged to bring in 
great numbers of books originally printed and published in this Kingdom and 
reprinted abroad, to the diminution of His Majesty's revenue, and the dis- 
couragement of the trade and manufacture of this Kingdom ;" for the preventing 
thereof for the future, may it please your most Excellent Majesty that it may 
be enacted ; and 

Be it enacted hy the King's Most Excellent Majesty, hy and tcith the advirr 
and consent of the lords spiritual and temporal, and commons, in this present 
Parliament assembled, and by the authority of the same. That from and after 
the 29th day of September, 1739, it shall not be lawful for any person of i>er- 
sons whatsoever to lnii>ort or bring into this Kingdom for sale any book 
or books first composed or written, and printed and published in this Kingdom, 
and reprinted in any other place or country whatsoever; and if any person 
or persons shall import or bring into this Kingdom for sale any printed book 
or books, so first comiK)sed or written, and printed in this Kingdom, and re- 
printed in any other place or counti-y as aforesaid ; or knowing the same to be 
BO reprinted or imiwrted, contrary to the true Intent and meaning of this act, 
shall sell, publish or expose to sale any such book or books; then every such 
person or persons so doing or offending shall forfeit the said book or books, and 
all and every sheet or sheets thereof; and the same shall be forthwith damasked 
and made waste paper ; and further, that every such offender or offenders shall 
forfeit the sum of £5 and double the value of every book which he or they 
shall so imi)ort or bring into this Kingdom, or shall knowingly sell, publish or 
expose to sale, or cause to be sold, published or exposed to sale, contrary to 
the true Intent and meaning of this act; the one moiety thereof to the Klng*s 
most Excellent Majesty, his heirs and successors, and the other moiety to 
any person or persons that shall sue for the same; to be recovered with costs 
of Fult In any of His Majesty's courts of record at Westminster by action of 
debt, bin, plaint or Information; In which no wager of law, essoin, or pro- 
tection, or more than one imparlance shall be allowed; and If the offense 
be committed In Scotland, to be recovered before the court of session there, 
by summary action : Provided, That this act shall not extend to any book that 
has not been printed or reprinted in this Kingdom within twenty years before 
the same shall be lm]K)rted. 

II. Provided always. That nothing In this act contained shall extend to pr€^- 
vent or hinder the Importation of any book first composed or written and printed 
in this Kingdom, which shall or may be reprinted abroad and Inserted among 
other books or tracts, and to be sold therewith, In any eollectlon where the 
greatest part of such collection shall have been first composed or written and 
printed abroad ; anything In this act contained to the contrary notwithstanding. 

III. And be it further enacted hy the authority aforesaid. That so much of 
an act made in the eighth yenr of the reign of Her Late Majesty Queen Anne, 
Intituled, **An act for the encouragemont of leanilng, by vesting the copies of 
printed books In the authors or purchasers of such copies, during the times 
therein mentioned," whereby it is provided and enacted that if any bookseller 
or booksellers, printer (»r printers shall, after the said five and twentieth day 
of March, 1710, set a price upon, or sell, or expose to sale any book or books, 
at such a price or rate as shall be conceived by any person or persons to be 
high and unreasonable, It shall and may be lawful for any person or persons 
to make complaint thereof to the Lord Archbishop of Canterbury for the time 
being, the lord chancellor, or lord keei)er of the great seal of Great Britain 
for the time being, etc., or any one or more of them, so inquiring and examin- 
ing, have hereby full i)Ower and authority to reform and redress the same, 
and to limit and settle the price of every such printed book and books, from 
time to time, according to the best of their judgments, and as to then^ shall 
seem just and reasonable; and in case of alteration of the rate of price from 
what was set or demanded by such bookseller or booksellers, printer or printers, 
to award and order such bookseller or booksellers, printer or printers, to pay 
all the costs and charges that the person or persons so complaining shall be 
put unto by reason of such complaint, etc.; and if any bookseller or book- 
sellers, printer or printers, shall, after such settlement made of the said rates 
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• 
and price, sell, or expose to sale, any book or books at a higher or greater 
price than what shall have been so limited and settled as aforesaid, then and in 
every such case, such bookseller and booksellers, printer and printers, shall 
forfeit the sum of £5 for every such book so by him, her, or them sold' or 
exposed to sale, one moiety thereof to the Queen's Most Bxcellent Majesty, 
her heirs and successors, and the other moiety to any person or persons that 
shall sue for the same, to be recovered, with costs of suit, in any of Her 
Majesty's courts of record at Westminster, by action of debt, bill, plaint, or 
information, in which no wager of law, essoin, privilege, or protection, or more 
than one lipparlance shall be allowed; and every imrt of the said clause shall 
be, and the same is hereby, repealed. — Statutes at Liirge • • • Volume VI, 
Ix)ndon, :1764. 

A. D. 1710. 8 Anne, c. 19. An act for the encouragement of learning, bv Testing the 
copies of printed books in the authors or purchasers of such copies, during the times 
therein mentioned. 

** Whereas printers, booksellers, and other persons have of late frequently 
taken the liberty of printing, reprinting, and publishing, or causing to be printed, 
reprinted, and published, books and other writings without the consent of the 
authors or proprietors of such books and writings to their very great detri- 
ment and too often to the ruin of them and their families:" For preventipg 
therefore, such practices for the future and for the encouragement of learned 
men to compose and write useful books, may it please Your Majesty that it 
may be enacted; and 

Be it enacted by the Queen's Most Excellent Majesty, by and tcith the advice 
and consent of the lords spiritual and temporal and Commons in this present 
Parliam^int assembled, and by the authority of the same, That from and after 
the 10th day of April, 1710, the author of any book or books already printed 
who hath not transferred to any other the copy or copies of such book or books, 
share or shares thereof, or the bookseller or booksellers, printer or printers, or 
other person or |)ersons who hath or have purchased or acquired the copy or 
copies of any book or books in order to print or reprint the same, shall have 
the sole right and liberty^ of printing such book and books for the term of one 
and twenty years, to commence fi'om the said 10th day of April, and no loiijrer; 
and that the author of any book or books already composed and not printed 
and published or that shall hereafter be composed, and his asHl»fnee or assitms, 
shall have the sole liberty of printing and reprinting such book and l>ooks 
for the term of fourteen years, to commence from the day of the first publish- 
ing the same and no longer ; and that if any. other bookseller, printer, or other 
person whatsoever, from and after the 10th day of April, 1710, within the times 
granted and limited by this act as aforesaid, shall print, reprint, or import, 
or caused to be printed, reprinted, or imported, any Hiuh book or books without 
the consent of the proprietor or proprietors there<>f first lad and obtained in 
writing, signed in the presence of two or more cre<lible witnesses; or, knowing 
the same to be so printed or reprinted without the consent of the proprietors, 
shall sell, publish, or exjwse to sale, or cause to be sold, published, or exposed 
to sale any such book or books without such consent first hnd and obtained as 
aforesaid ; then such offender or offenders shall forfeit such book or books, etc. 

[Marginal notes In Curtis.] 

After March 25 the Archbishop of Canterbury, etc., to settle the prices of 
books, upon complaint made that they are unreasonable. 

VII. Provided, That nothing in this act contained do extend or shall be con- 
strued to extend to prohibit the imijortatlon, vending, or selling of any books in 
(Jreek, I^tin, or any other foreign language printed beyond the seas; anything 
in this act contained to the contrary notwithstanding. — Curtis Copyright. Bos- 
ton, 1807. Appendix. 

A. D. 1842. Copyright act of 1842. 

[Sections relating to importation.] 

Sec. 15. XV. If any person shall, in any part of the British dominions, print 
or cause to be printed, either for sale or exiK)i-tatIon, any book In which there 
shall be subsisting copyright, without the consent In writing of the proprietor 
thereof, or shall import for sale or hire any such book so having been unlaw- 
fully printed from parts beyond the sea, or, knowing such book to have been 
so unlawfully printed or imiHirted, shall sell, publish, or expose to sale or hire, 
or cause to be sold, published, or exi)osed to sale or hire, or shall have in his 
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possession, for SRle or hire, any such book so unlawfully printed or imported, 
without such consent as aforesaid, such offender shall be liable to a special 
action on the case at the suit of the proprietor of such copyright, to be brought 
in any court of record in that part of the British dominions In which the 
ofTense shall be committed: Provided always, That in Scotland such ofTender 
shall be liable to an action in the court of sessions in Scotland, which shall and 
may be brought and prosecuted in the same manner in which any other action 
of damages to the like amount may be brought and prosecuted there. 

Sec 17. XVII. It shall not be lawful for any person, not being the proprietor 
of the copyright, or some person authorized by him, to import into any part of 
the United Kingdom, or Into any other part of the British dominions, for sale 
or hire, any printed book first composed, or written, or printed and published 
in any part of the said United Kingdom, wherein there shall be copyright, and 
reprinted In any country or place whatsoerer out of the British dominions; 
and If any person, not being such proprietor or person authorized as aforesaid, 
shall Import or bring, or cause to be Imported or brought, for sale or hire, any 
such printed book. Into any part of the British dominions, contrary to the true 
Intent and meaning of this act, or shall knowingly sell, publish, or expose to 
sale or let to hire, or have In his possession for sale or hire, any such l>ook, 
then every such book shall be forfeited, and shall be seized by any officer of 
customs or excise, and the same shall be destroyed by such officer, and every 
person so olTendlng, being duly convicted thereof before two Justices of the 
peace for the county or place In which such book shall be found, shall also for 
every such offense forfeit the sum of ten pounds, and double the value of every 
copy of such book which he shall so import or cause to be Imported into any 
part of the British dominions, or shall knowingly sell, publish, or expose to 
sale or let to hire, or shall cause to be sold, published, or exposed to sale or let 
to hire, or shall have In his possession for sale or hire, contrary to the true 
intent and meaning of this act, five pounds to the use of such officer of customs 
or excise, and the remainder of the penalty to the use of the proprietor of the 
copyright In such book. 
A. D. 1844. Copyright act of 1844. 

[Sections relating to Importation.] 

Sec. 3. III. And he it enacted, That In case any such order shall apply to 
books, all and singular the enactments of the said "Copyright amendment 
act,'' and of any other act for the time being In force with relation to the copy- 
right in books first published in this country, shall, from and after the time 
so to be si>ecifled In that behalf In such order, and subject to such limitation 
as to the duration of the copyright as shall be therehi contained, apply to and 
be In force in respect of the books to which such order shall extond, and which 
shall hare been registered as hereinafter Is provided. In such and the same 
manner as If such books were first published In the United Kingdom, save and 
except such of the enactments, or such parts thereof, as shall be excepted in 
such order, and save and except such of the said enactment.^ as relate to the 
delivery of copies of books at the British Museum, and to or for the use of the 
other libraries mentioned In the said " Copyright amendment act." 

Sec. 10. X. And he it enacted. That all copies of books wherein there shall he 
any subsisting copyright under or by virtue of this act, or of any order in 
council made In pursuance thereof, printed or reprinted In any foreign country 
except that In which such books were first publisheil, shall be. and the same 
are hereby, absolutely prohibited to be Imported Into any part of the British 
domluious. exceptby or with the consent of the registered proprietor of the copy- 
right thereof, or his agent authorizetl in writing, and If Imported contrary to 
this prohibition the same and the Importers thereof shall be subject to the 
enactments in force relating to goods prohibited to be lmi)orted by any act 
relating to the customs; and as respects any such copies so prohibited to be 
im|X)rted, and also as re.spects any copies unlawfully printed In any place what- 
soever of any books wherein there shall be any such subsisting copyright as 
aforesaid, any person who shall in any part of the British dominions Import such 
prohibited or unlawfully printed copies, or who, knowing such copies to be so 
unlawfully Imported or unlawfully printc»d, shall sell, publish, or expose to 
sale or hire, or shall cause to be sold, published, or exi)08ed to sale or hire, or 
have In his possession for sale or hire, any such copies so unlawfully Imported 
or unlawfully printed, such offender shall be liable to a special action on the 
case at the suit of the proprietor of such copyright, to be bronj^ht and prosecuted 
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in the same courts and In tlie same manner, and with the like restrictions upon 
the proceedings of the defendant, as are respectively prescribed in the said 
** Copyright amendment act" with relation to actions thereby authorized to be 
brought by proprietors of copyright against persons importing or selling books 
unlawfully printed in the British dominions. 

A. D. 1847. Copyright act of 1847. The colonial copyright act, 1847, called "The 
foreign reprints act." 

This law was passed to enable the colonies to reprint English copyright 
books upon the payment of a royalty. 

The law offset the provisions of the colonial laws as follows: "Any pro- 
hibitions contained in the said acts or in any other acts against the importing, 
selling, letting out to hire, exposing for sale or hire, or possessing foreign re- 
prints of books first composed, written, printed, or published in the United 
Kingdom, and entitled to copyright therein, shall be suspended so far as re- 
gards such colony." 
A. D. 1852. Copyright act of 1852. 

[Sections relating to importation.] 

Sec. 0. IX. All copies of any works of literature or art wherein there is any 
subsisting copyright by virtue of the international copyright act and this act, 
or of any order in council made in pursuance of such acts or either of them, 
and which are printed, reprinted, or made in any foreign country except that in 
which such work shall be first published, and all unauthorized translations of 
any book or dramatic piece, the publication or public representation in the Brit- 
ish dominions of translations whereof, not authorized as in this act mentioned, 
shall for the time being be prevented under any order in council made in pur- 
suance of this act, are hereby absolutely prohibited to be imported into any 
Iiart of the British dominions, except by or with the consent of the registered 
proprietor of the copyright of such work or of such book or piece, or his agent 
authorized in writing; and the provisions of the act of the sixth year of Her 
Majesty " to amend the law of copyright," for the forfeiture, seizure, and de- 
struction of any printed book lirst published in the United Kingdom wherein 
there shall be copyright, and reprinted in any country out of the British do- 
minions and imported into any part of the British dominions by any person not 
being the proprietor of the copyright, or a person authorized by such proprie- 
tor, shall extend and be applicable to all copies of any works of literature and 
art, and to all translations the importation whereof into any part of the Brit- 
ish dominions is prohibited under this act. 

Sec 10. X. The provisions hereinbefore contained shaJl be Incorporated with 
the international copyright act, and shall be read and construed therewith as 
one act 

IV. EXTRACTS FROM CONTINENTAL STATUTES AND PROM COM- 
MENTATORS. 

[Scrutton, T. B. "The Law of Copyright" (4th ed.), London, 1903.] 

[Chapteb 1,—Hietory of the English law of copyright.} 

EARLY DAYS OF PBINTINO. 

[Pages 5-6.] Until means existed for rapid multiplication of copies of liter- 
ary works the right of making copies was not of much pecuniary value. Such 
multiplication first became possible on the Invention of printing, Introduced Into 
England by Caxton In 1474. or, according to a very doubtful story, at the King's 
expense by Corsellis, at Oxford, in 1468. Some time naturally elapsed before the 
art took sufficient root In England for questions of piratical printing to arise. 
At first, indeed, the demand for the new printing outran the supply, and an act 
of 1485 « allowed the Importation of printed books from abroad. This freedom 
of trade continued till 1534, when apparently the printers and binders were 
strong enough to obtain protection by an act^ prohibiting the importation of 
books, while protecting the interests of the public in the way then considered 
right by making provisions for fixing the price of books printed at home. 

« 1 Rich. Ill, ch. 9, sec. 12. 
»25 Hen. VIII, ch. 16. 
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[Page 34.] First, however, in 1735, an act« was passed forbidding the impofrta- 
tlon of foreign reprints of Ehiglish works, unless such works had not been printed 
or reprinted in England for twenty-one years previoHsly. a restriction imposed in 
the interests of the public. The clause of the act of Anne for fixing the price 
of books was also repealed, a recognition that " regulation " is not always *" con- 
sistent with the life and growth of all arts and mysteries." * 

Drone, Eaton S. A Treatise on the Law of Property in Intellectual Produc- 
tions in Great Britain and the United States. Boston, 1879. Chapter X, 
pp. 472-478. 

Penalties against unlawful importing. — Section 17 prohibits the unauthor- 
ized imi)ortation, into any part of the British dominions, of any copyrighted 
book first published in the United Kingdom and reprinted in a foreign country ; 
and declares that every such book which shall be so imported for sale or hire, 
or shall be sold, published, or exi)osed to sale, or let to hire, by any person 
knowing it to have been so imported, '' shall be forfeited, and shall be seized 
by any ofilcer of customs or excise, and the same shall be destroyed by such 
officer.*' It further provides that the offender, being duly convicted, shall for- 
feit 10 pounds for every oflfense, and double the value of every copy which he 
has unlawfully imi)orted, publlsheci, sold, or exposed to sale; '* five pounds to 
the use of such ofiicer of customs or excise, and the remainder of the penalty 
to the use of the proprietor of the copyright." 

Under a similar provision In 12 George II, chapter 36, It was held that two 
penalties might be incuri'ed on the same day, for two distinct sales.^ 

« 12 Geo. II, ch. 36. 

» See Ordinance of 1652, p. 22. 

c' Brooke v, Milliken (3 T. R., 509). I shall not attempt to explain the pro- 
visions of a statute which in one part (sec. 23) provides that copies of a book 
piratically imported shall become the property of the owner of the copyright, 
and in another (sec. 17) declares that such copies shall be seized and destroyed 
by any officer of customs or excise; which in one part (sec. 23) enacts that 
the wrongdoer shall be liable to the owner of the copyright for the value of 
every unlawfully imported copy which he has sold, and in another (sec 17) 
says that he shall forfeit double the value of every such copy sold. The 
highly penal provision of section 17 not only cause confusion and uncertainty 
as to the meaning of the law, but they are unnecessary and out of place in a 
statute which otherwise amply provides for the protection of literary property 
against the Importation of pirated copies. 

I can not regard the copying of this provision In the 5 and 6 Vict., ch. 45, 
otherwise than as an Instance of the looseness with which statutes are too 
often drawn. This provision was originally enacted in 1739, and was designed 
not for the prevention or redress of piracy, but simply to increase the revenues 
and protect the industrial Interests of the Kingdom. This is manifest from the 
preamble of the statute, 12 Geo. II, ch. 36, which recites that " the duties pay- 
able upon pajjer Imported Into this Kingdom, to be made use of In printing, 
greatly exceed the duties payable ui>on the Imiiortatlon of printed books, 
whereby foreigners and others are encouraged to bring in great numl)ers of 
books originally printed and published In this Kingdom and reprinted abroad, 
to the diminution of His Majesty's revenue, and the discouragement of the 
trade and manufacture of this Kingdom." "The prevention thereof for the 
future" was the avowed object of the act. It was to continue in force only 
for seven years, and was renewed for short periods by several other acts, 
which had no reference to literary property, 20 Geo. II, ch. 47; 27 Geo. II, 
ch. 18; 33 Geo. II, ch. 16. The provision was inserted, for what reason is not 
apparent, in the copyright act, 41 Geo. Ill, ch. 197, sec. 7, passed in 1801 ; from 
which, doubtless because it was found in that act, it was copied in the existing 
statute of Victoria. While books piratically imi)orted were by this provision 
made subject to forfeiture and to be destroyed by the customs officer, they 
were also by the copyright statutes in force before the 5 and 6 Vict., ch. 45-^ 
viz, 8 Anne, ch. 19, sec. 1; 41 Geo. Ill, ch. 107, sec. 1; and 56 (^Jeo. Ill, ch. 
156, sec. 4 — required to be forfeited to the owner of the copyright, to be by 
him destroyed. In either case, therefore, they were subject to destruction. 
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Brings, William. The Law of International Copyright. Tendon, 1906. Part 
IV, Chapter II, section 2, pp. 60»-610, 612-615. 

Chapter II. — Colonial copyright — Section 2, imprrial copyright as it snhsista 

in the colonicit. 

THE PBOTECTION OF IMPERIAL COPYRIGHT IN CANADA. 

Royalty system proposed by Canada, — The failure of the renuineratlon pro- 
Tided- by the foreign reprints act led to complaints from British authors and 
publishers, and attempts were made to procure the repeal of the act. The 
Canadians, who were the chief offenders, alleged in their defense the great 
extent of their frontier and the negligence of British publishers In not giving 
to the proper authorities timely notice of the publication of copyright worlds. 
They urged that they were forced to talce American reprints, because they were 
forbidden to republish English copyright works on their own account ; aiid that 
thus a book trade which might otherwise have been theirs was thrown into 
the hands of the Americans. 

They proposed that they should be allowed to republish English books them- 
selves, under license from the governor-general, and that. In respect of each 
license, publishers should pay an excise duty of 12^ per cent, for the benefit 
of the author. So the Canadian publishers would be able to undersell the 
American exporters, and the duty being an excise, not a customs, duty would 
be less liable to evasion since the authorities \t^ould, in this case, be able to 
go directly to the source of production and levy the duty there. 

The Canadian copyHght €^ct, J 87.1, — While these matters were in debate, the 
Canadian legislature passed their copyright act of 1875, which provided for 
the full protection of English works against foreign reprints, on condition that 
such works were reprinted and republished in Canada. This having been re- 
served by the governor-general for the Queen^s assent, doubts arcse as to 
whether the measure was not repuruant to the foreign reprints act, as applied 
to Canada : *» and so a special act of the British Parliament was passed to give 
Her Majesty power to assent to the Canadian bill, and in virtue of this power 
the royal assent was given. 

The Canadian statute enacts (sees. 4 and 6) that any author donilolled in 
Canada or any other part of the British possessions, or being a citizen of 
any country having an international copyright treaty with the United Kingdom, 

But 5 and 6 Vict., ch. 45, as has been seen, enacts in one section that they shall 
become the property of the owner of the copyright, and in another that they 
shall be destroyed by any officer of customs or excise. 

The matter has been still further complicated by the customs laws. The 
latest consolidation act (39 and 40 Vict., ch. 36), passed in 1876, prohibits the 
importing of certain enumerated articles, and declares that they " shall be 
forfeited, and may be destroyed or otherwise disposed of as the commissioners 
of customs may direct" (sec. 42). Among the things thus enumerated are 
** Books wherein the copyright shall be first subsisting, first comi>osed, or written 
or printed in the United Kingdom, and printed or reprinted in any other country, 
as to which the proprietor of such copyright or his agent shall have given lo 
the commissioners of customs a notice In writing, duly declared, that such copy- 
right subsists, such notice also stating when such copyright will expire." 

Section 44 enacts that "The commissionersof customs shall cause to be made, 
and to be publicly exposed at the custom-houses in the several ports in the United 
Kingdom, lists of all books wherein the copyright shall be subsisting, and as 
to which the proprietor of such copyright, or his agent, shall have given ncitlce 
in writing to the said commissioners that such copyright exists, stating in such 
notice when such copyright expires, accompanied by a declaration made and 
subscribed before a collector of customs or a justice of the i>eace that the 
contents of such notice are true." 

Section 45 provides that persons complaining of the prohibition of books in 
the coi)yright lists may ap])eal to a judge in chambers. 

Section 152 prohibits the Imimrtation into the British possessions abroad of 
foreign reprints of English copyright books, but provides that ** nothing herein 
contained shall be taken to prevent Her Majesty from exercising the powers 
vested in her by the 10 and 11 Vict., ch. 95, intituled *An act to amend the law 
relating to the protection In the colonies of works entitled to copyright In the 
United Kingdom,* to susi)end in certain cases such prohibition." 

« By an order in council of 12th December, 1850. 
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may gain copyright in Canada for twenty-eight years, by printing and pub- 
lishing, or reprinting and republishing, his woric in Canada, and fulfilling the 
formalities of the Canadian law. There is a proviso that nothing in the act 
shall be held to prohibit the importation into Canada from the United Kingdom 
of copies of English copyright works legally printed there ;<> though a recent 
act (of 1900) provides tliat in certain circumstances this shall be forbidden. 

Briggs, William. The Law of International Copyright. London, 1906. Part 
IV, Chapter II, section 3, pp. 630-632. 

Chapteb II. — Colonial copyrighU — Section S, the domestic law of Canada. 

IMPERIAL COPYRIGHT IN CANADA. 

Pefwltiea for importation of foreign reprints. — The importation into Canada 
of foreign reprints of Canadian . copyright works, and of British copyright 
works which liave been also copyrighted in Canada, is an offense punishable 
with a penalty of $200, together with forfeiture of the parcel or package of 
goods in which the reprints are found; and, under the English copyright act 
of 1842 (sec. 17), which now applies to Canada, owing to the al)olition of the 
author's roj^alty dues in 1805, the importation into that ci>untry of reprints 
of any British copjrright work is unlawful, entailing forfeiture of the offending 
copies, together with a penalty of $10 plus twice the value of the copies 
imported. 

// license for reproduction granted, importation of English edition may be 
prohibited, — If a book first published' in any other part of the British dominions 
except Canada has acquired copyright in Canada, and the owner of the copy- 
right has granted a license for the reproductioD (in C!anada) of a Canadian 
edition, then the minister of agriculture may prohibit the Importation into 
Canada of any copies of such book printed elsewhere — including, that is, copies 
lawfully printed in the United Kingdom or any other part of the British 
dominions. This prohibition may be revoked by the minister if it is proved to 
his satisfaction: 

(a) That the license to reproduce in Canada has terminated or expired; 

(b) That the reasonable demand for the book in Canada is not suflaciently 
met without importation; 

(c) That the tK>ok is not, having regard to the demand in Canada, being 
suitably printed or published; or, 

(d) That "any other state of things exists on account of which it is not 
the public interest to further prohibit importation." 

There is some doubt, however, as- to the validity of these provisions of the 
act of 19(X), which prima facie are in conflict with the imperial statutes. They 
cut off the owners of the copyright in English books from the Canadian 
market, if such owners have granted away the Canadian rights. Of tliis market 
the Canadian licensee is to have a monopoly. And, as we have seen, under the 
imperial act of 1875, Canadian copies, lawfully made, of an English copy- 
right work can not be imported into the United Kingdom. The effect is virtu- 
ally to sever the Canadian market from the English and to put a check on the 
circulation of books (lawfully printed) between the various parts of the 
British dominions. 

Prohibition may be withdrawn if licensee does not satisfy Canadian de- 
mand. — At any time after the importation of a book has been prohibited under 
the act of 1900, the licensee is bound, upon demand from any member of the 
Canadian public, to import and sell a copy of any edition of such book then 
" reasonably obtainable " in any part of the British dominions ; and failure or 
n^lect on his part to do so will be a reason for which the minister may revoke 
the prohibition upon importation. 

On the other hand, the imperial act passed to confirm the Canadian statute 
expressly enacts (sec. 4) that Canadian copies of an English cop|rright work 
shall not be imported into the United Kingdom without the author's consent.^ 

•In 1889 another Canadian act (Stat. 52 Vict, ch. 29, sec. 2) purported to 
repeal the whole section (0) of which this proviso formed part This act is, 
however, of no force or effect. 

^ " Where any book in which, at the time when the said reserved bill comes 
into operation, there is copyright in the United Kingdom, or any book in which 
thereafter there shall be such copyright, becomes entitled to copyright In Canada 
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Canadian reprints of English works may not he imported into England, — 
When an authorized edition of an Bnglisb work has been republinhed in 
Canada, it is obviously of some Importance to determine wbetber or not regular 
copies of the English edition may be Imported into Canada, and vice versa. 
Importation from one part of the Empire to another was not included in the 
prohibition of the copyright act of 1842, but as we have seen, the English act 
of 1875, passed to confirm the Canadian statute of that year, expressly prohibits 
the importation of Canadian copies Into the United Kingdom without the 
author's consent 

Argument for free circulation of cheap colonial reprints, — ^This provision gave 
rise to much discussion, and Its repeal was strongly urged before the copyright 
commission of 1876. It was contended that as the English author had the 
benefit of an extended area In which to sell his books, so also he ought to be 
content with a less profit por copy and submit to other consequent disadvantages. 
If he chose to arrange for the sale of copies at a low price in one part of the 
British dominions, that was his own business, and he could not expect the law 
to intervene In order to protect him from being undersold in his own proper 
market by these cheap reprints made with his own permission. In England at 
that time the prices of books were very hlgh,^ and It was said that, if the intro- 
duction of colonial reprints, which had to be sold at a low price In order to 
win the colonial market, was allowed, prices generally would be greatly reduced. 
It was urged that it was unfair to the British public that they should be the 
only section of the community to be debarred from participating in the advan- 
tages of cheap colonial editions. 

Argument against importation of cheap colonial reprints, — On the other hand, 
the authors and publishers objected strongly to the proposed change in the law, 
thinking that the reduction of prices which would follow from the free intro- 
duction of colonial reprints would do them much harm. In their view, the 
result of abolishing the restraint upon importation would be that no English 
author or publisher would consent to the republication of a cheap edition in 
the colonies, owing to the danger of such an edition ousting the principal 
edition from the home market. 

The opinion of the copyright commission of i87^.— The commission of 1876 de- 
cided in favor of the authors, saying: "On the whole we think that the 
admission of such reprints would probably operate injuriously towards British 
authors and publishers and that it is doubtful if it would be attended in many 
cases with the result anticipated • • * that is to say, the cheapening of 
books for home consumption. We think the almost certain result would be 
that it would operate as a preventive to republication in the colonies by authors 
themselves, so that * * * the colonial reader would be in no better condi- 
tion than he is now. We therefore think that colonial reprints of copyright 
works first published in the United Kingdom should not be admitted into the 
United Kingdom without the consent of the copyright owners ; and, conversely, 
that reprints in the United Kingdom of copyrii^t works first published In any 
colony should not be admitted into such colony without the consent of the 
copyright owner.** No change in the law of England has yet followed from the 
labor of this commission. 

Canadian act of 1900 conditionally prohibits importation of English editions, — 
In 1900 Canada affected to carry out for itself what it had for many years 
been beseeching the Imperial Parliament to do on its behalf, by passing a statute 
which provides that, when the owner of the copyright in a British work first 
published outside Canada has lawfully granted a license to reproduce it in 
Canada, then, "notwithstanding anything in the copyright act,*' the Canadian 
minister of agriculture may prohibit the importation into Canada of any copies 

' in pursuance of the provisions of the said reserved bill, it shall be unlawful 
for any person, not being the owner, in the United Kingdom, of the copyright 
in such book, or some person authorized by him, to import into the United 
Kingdom any copies of such book reprinted or republished in Canada ; and for 
the purposes of such importation the seventeenth section of the said act of 5 
and 6 Vict, c. 45, shall apply to all such books in the same manner as if they 
had been reprinted out of the British dominions." 

« In those days novels were usually Issued in three volumes at £1 lis. 6d. and 
circulated in England by means of lending libraries. In Canada there were 
no such libraries. Few novels are now published in England at a higher price 
than 6s. 

39207—08 2$ 
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printed elsewhere. It would seem that no such prohibition can affect the im- 
portation of foreign reprints, which is already illegal, as explained above. 
Hence apparently the sole effect of the act of 1900 is to enable the importation 
of copies of the legitimate English edition to be prevented. 

[Copinger, W. A. "The Law of Copyright." (4th. ed.) London, 1904. Part I, 

Literary Copyright) 

Chaftss VI (pp. 194-195). — The infringement of copyright. 

[1842, sec. 17.] The seventeenth section of the copyright act provides that 
after the passing of the act it shall not be lawful for any person not being 
the proprietor of the copyright, or some person authorized by him, to import into 
any part of the United Kingdom, or into any other part of the British domin- 
ions,^ for sale or hire, any printed book first composed or written or printed 
and published in any part of the United Kingdom, wherein there shall be copy- 
right, and reprinted in any country or place whatsoever out of the British 
dominions; and if any person, not being such proprietor or person authorized 
as aforesaid, shall import or bring, or cause to be imported or brought, for sale 
or hire, any such printed book into any part of the British dominions, contrary 
to the true intent and meaning of the act, or shall knowingly sell, publish, 
or expose to sale, or let to hire, or have in his possession for sale or hire, any 
such book, then every such book shall be forfeited, and shall be seized by 
any bfllcer of customs or excise, and the same shall be destroyed by such 
ofllcer ; and every person, so offending, being duly convicted thereof before 
two Justices of the peace for the county or place in which such book shall be 
found, shall also for every such offense forfeit the sum of £10, and double the 
value of every copy of such book which he shall so Import or cause to be Im- 
ported into any part of the British dominions, or shall knowingly sell, publish, 
or expose to sale, or let to hire, or shall cause to be sold, published, or exposed to 
sale, or let to hire, or shall have in his possession for sale or hire, contrary to 
the true intent and meaning of the act, £5 to the use of such officer of customs or 
excise, and the remainder of the penalty to the use of the proprietor of the 
copyright in such book.^ 

Chafteb VII (p. 201) — Remedy in cases of infringement of copyright. 

[1842, sec. 15.] By this section [1(15)] the printer is made liable for dam- 
ages only when the printing is for "sale or exportation," and the importer 
only when copies are imported for " sale or hire." No remedy is given against 
any person who prints or imports for gratuitous distribution, or who gratu- 
itously distributes copies printed or imported without authority. But in 
Novell© t\ Ludlow,^ it was held that an action for damages would lie under 
the statute for the gratuitous distribution among the members of a singing 
society of lithographic copies of a musical composition; ' for where /i statutory 
right exists and the statutory remedies. are either not complete or inadequate 
for the protection of the right conferred, the common law remedies may l>e 
made available. 

Chapter 1 (p. 461). — Intematwnal copyright, 

[Part V. International and Colonial Copyright] 

Pitts t/\ George ft Co. 

[1842, sec. 10.] It will be observed that this section, absolutely prohibiting 
the importation of piracies, expressly excepts from Its operation the importation 

« But see foreign reprints act, 1847 (10 and 11 Vict, c 95), post colonial copy- 
right. 

*Thls section would exclude books reprinted out of the British dominions 
only, and not books reprinted in a colony ; but see the 39 and 40 Vict c. 36, s, 
42, post. The owner of the British international copyright of a book first pub- 
lished in Germany succeeded, by virtue of this section, In preventing the impor- 
tation for sale in Great Britain of copies of the same book printed in Germany 
by the owner of the German copyright Pitt. Pitts v. George & Co. (1896), 2 
ch. 806. 

« (1852), 12 C. B. 177. 

*See also Rooney t?. Kelly (1861), 14 Ir. L. R. (N. S.) 158; Wame v. See- 
bohm (1888), 39 Ch. D. 73; Cooi>er v. Whlttingham (1880), 15 Ch. D. 501. 
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of copies made In the country in which the copyright book was first published. 
Consequently in a case where the plaintiff was the owner of the British inter- 
national copyright of a book first published In Germany, and the defendant 
imported and sold in Great Britain copies printed in Germany by the owner of 
the German copyright, it was contended that the plaintiff had no remedy. The 
court of appeal, however, decided, reTersing Kekewich, J., that section 10 of the 
international copyright act was not intended to be a code containing a com- 
plete enumeration of the remedies available for an infringement of copyright 
in foreign works, but that section 3 made sections 15 and 17 of the literary 
copyright act, 1842,' applicable to the book in question, and that as under those 
sections the owner of the copyright could, if the book had been published in 
Great Britain, have restrained the importation of these copies, the owner of 
the British international copyright could do so, though the alleged infringe- 
ments were " lawfully " printed in Germany.^ 

This decision, though no doubt correct in principle, may be found to work 
harshly in practice. For instance, A. may have been in the habit of ordering, 
say, German copyright books from B., the proprietor of the copyright In Ger- 
many, in order to supply the British market. That is a perfectly lawful pro- 
ceeding on his part, so long as B. has retained the entire copyright; but one 
day B., without any notice to A., assigns the British copyright to C. and there- 
upon A. will become liable, at the suit of C, for unlawfully importing into 
Great Britain. 

Lyon-Gaen, Gh., et Delalain, Paul. I>ois francaises et etrangeres sur la pro- 
pri^t^ lit^raire et artistique. Paris, 1880. 

Belgium (act of March 22, 1886, article 25. p. 179).— Thone, who knowingly 
sell, expose for sale, keep in their stores or import Into Belgium territory, for 
sale, the articles designated in the first paragraph, shall be punished by the 
same penalties. 

Spain (act of January 10, 1870, article 51, p. 225).— And fourthly the print- 
ing, sale, importation and exportation, in each country, of works in the language 
or dialect of the other countries are always prohibited, if not done with the 
authorization of the proprietor of the original work. 

Norway (act of June 8, 1876. article 24, p. 443). — Whoever exiwses for sale, 
or introduces for the purpose of trade, copies of a work which he knows to be 
a counterfeit shall be punished according to article 21. He shall also be held 
to make reparation for the injury which he may have caused by his offense. 

Russia (1886, article 15, p. 400; article 50, p. 5a3).— Article 15 (old article 
207). Publication is equally prohibited (infringement) : (b) If some one hav- 
ing printed a book in a foreign country which was published in Russia, or 
which was approved by the Russian censor, even if it be a translation In a for- 
eign language and who sells copies of it in Russia, without having obtained the 
permission of the legal publisher in writing. 

Article 50 (old art. 352) : The composer of a piece of music who assigns his 
exclusive right to a third party in the Empire and who afterwards publishes 
this piece abroad, if he imports copies of such piece within the territory of the 
Empire, is subject to the same restraint In favor of the person who acquired 
the aforesaid right, as if it were a question of infringement. He is permitted, 
however, to import a certain number of copies, not more than ten, for his own 

Peru (act November 3, 1840, article 7, p. 158). — Whoever Introduces or sella 
throughout the extent of the Republic, editions of books published abroad, the 
copyright of which belongs to a third person, is subject to the confiscation of all 
of the copies in his possession. These copies will be given back to the propri- 
etors of the work. 

• 
International conventions, France and Ocrmany, 

[Article 11, p. 257; article 14, p. 258.] 

Article 11 : When the author of a musical composition or of a dramatlco- 
miisical composition shall have assigned his right of publication to a publisher, 
for the territory of one of the two countries t(/ the exclusion of the other, the 

• See ante. d. 104. 

» Pitts V. George & Co. (1806), 2 Ch. 866. By section of the 15 and 16 Vict 
c. 12, the provisions against unlawful Importations were extended to transla- 
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copies or editions of 'such a work thus published can not be sold in the latter 
country, and the importation of these copies or editions shall be considered and 
treated there as if an InRfrlngement had been put into circulation. 

The works to which this provision applies must bear on their title-pages and 
covers the words " Edition prohibited in Germany (in France)." 

Moreover, these works may be freely admitted into either of the two countries 
in transit to a third country. 

* The provisions of the present article are not applicable to works other than 
musical compositions and dramatico-rausfcal compositions. 

Article 14: The provisions of the present convention are not prejudicial In 
any way to the rijjht which belongs to each of the two high contracting parties 
to permit, to watch out for, or to prohibit by legal measures or by police regula- 
tions the circulation, the performance, or the exhibition of any work or repro- 
duction, concerning which the proper authorities would have to exercise this 
right. 

The present convention does not restrict the right of either of the two high 
contracting parties to prohibit the importation into its own country of books, 
which, according to its own laws or by agreements entered into with other 
powers, are or may be declared to be Infringements. 

♦ • • The provisions of paragraphs 2, 3, and 4 are new and have as their 
object to bring about certain adjustments. 

This particular situation, in which the right to reproduce should not be 
carried on, except in a certain* territory (Gethelltes Verlagsrecht), was the 
subject of discussion in the Reichstag in 1870. Parliament not only rejected the 
provision by which the imix)rtation of copies into a country where they are 
prohibited was an infringement, but it also passed a resolution stating that at 
the time of the conclusion or renewal of such literary agreements the right to 
share the publication of a work should be suppressed. It was at the instance 
of the interested parties that the provision of the convention of 1862 was in- 
troduced into the convention of 18;58, with some conditions and modifications. 

Lyon-Caen (Ch.). The literary and artistic treaty of April 10, 1883. con- 
cluded between France and Germany. In " Ucvue de droit International et 
de legislation compar^e, Rruxelles et Leipzig.'* Vol. XVI, 1884, pp. 457-460. 

[Divided right of publication (Gct^clltos Vorlagsrccht.)] 

Article 11 concerns what is called the divided right of publication (Geth- 
elltes Verlagsrecht) and dotermlues, in a sense favorable to the treaties con- 
cluded by authors relative to the publication of their works, a very difficult 
question. 

Article 11 : When the author of a musical or drama tlco-muslcal work shall 
have Assigned his right of publication to a publisher for the territory of one of 
the two countries to the exclusion of the other, the copies or editions of this 
work so published shall not be sold in the latter' country, and the Importation 
of these copies or editions shall be considered and treated there as the putting 
in circulation of a pirated work. 

The works to which this provision applies must bear upon the title and cover 
the w^ords, "Publications prohibited in Germany (in France)." 

Nevertheless, those works shall bo freely admitted in transit through the two 
countries for destination in a third country. 

The provisions of this article shall not be applicable to works other tlian 
musical or dramatico-muslcal works. 

It happens than an author. Instead of assigning to a publisher the right 
to publish his work without limitation of place, assigns to a publisher the right 
to publish only in a special countrj-, prohibiting him from publishing it in 
other countries; the author thus reserves the right also to make, if he sees 
fit, si)ecial agreements of assignment for these other countriae. These treaties 
are specially frequent for musical works; they are by reason of the diversity 
of the languages, more rare for literary works and almost never occur for 
works of art. 

It is certain that when a treaty of this sort between an author and a 
publisher is entered into by Germany, the publisher who brings out an edition 
in France commits the offense of piracy. But generally, when a treaty of 
assignment of this sort is entered into by one country, the object of the parties 
is not only that the publisher shall not bring out the work In another country, 
but also that he can not there sell copies of the edition published In the 
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conntry for whfch he has acquired his right. Otherwise, the author could 
not maintain the sole liberty to assign the right to publish his work in the 
other countries. But If It is contrary, in this respect, to the treaties, should 
it be considered as a punishable act, similar to piracy, to put into circulation 
copies outside of the country in which they have been published? In principle, 
the negative must be admitted. Laws can only regard the placing in circula- 
tion of infringing copies of a work. In this case it is not a question of 
infringing copies; they were reproduced by a person who had the right to 
publish them. But the treaty modifies this precise rule, if not for all literary 
and artistic works, at least for musical works. It declares that the importation, 
Into another country, of copies published in the country where the publisher 
has the right of publication, is punishable as the importation of pirated copies 
would be. However, article 11 subordinates the application of the provision 
to the notice given at the time upon the title and upon the cover by the words : 
Prohibited in France (or in Germany). 

For tlie rest, it api)ears unquestionable that the publisher who has acquired 
for a single country the right to publish a work may have it printed in another 
country, provided that he only distributes and places the copies on sale upon 
the territory of the State in which he enjoys the exclusive right 

Acts considered as infringement — Importation, exportation, etc. 

According to the lYench law (penal code, art. 426) the importation of 
pirated works is punishable, even If it is not done with the object of gain. 
However, bad faith on the part of the Importer is required for him to incur 
the penalty pronounced by the law and be required to Idemnify the author. 

According to the German law (law of June 11, 1870, art. 25), the importer 
must act both in bad faith and with the object of gain. Confiscation alone is 
allowed in the absence of bad faith; but if the obJcH^t of gain is lacking, the 
pirated copies can not even be confiscated. 

Pouillet, Eugene. De la propri^t^ lit^raire et artlstique. Chapter I. Rec. II, 
Art III, p. 575. 

604. Importation into France, — Copying In a foreign country a work published 
in France does not constitute infringement, at least an regards punishability 
under the French law. Only the law of the country where the copying is done 
can protect the author. 

[P. 577, same section and article.] 

Let us make an Important observation here. The law prohibits and punishes 
the importation into France of works which have been Infringed in foreign 
countries — that is to say, which have been published without the consent of the 
author. But what should be decided in the ca^ of u work which has been 
published in a foreijjn country with the consent of the author, and which con- 
sequently, is not an infringement, whose imimrtation Into France would never- 
theless be in contempt of the rights of the author? The case may, in fact, be 
presented in this way : The author cedes to a foreigner the right to publish and 
to sell his work ; but he reserves to himself the right of publication in France, 
or, what amounts to the siinie thing, he cedes to a French publisher the exclu- 
sive right of publication in France. The foreign publisher does not content 
himself with the domain which has been assigned to him; he imports into 
PYance copies of the work which he lawfully publishes and distributes In his 
own country. Does this Importation fall under the head of article 426? It 
certainly seems so to us. If article 420 covers the case which most frequently 
presents itself, that of the importation into France of a work published in a 
foreign country in violation of the rights of the author, it does not exclude 
importation in every other case. Infringement is understood to be any act which 
is a blow at the exclusive right of the author, at his monopoly. In prohibiting 
importation, the legislator has sought to defend and protect the exclusive right 
of the author. Now, a blow at this exclusive right is distinct and most danger- 
ous when the work whose publication in a foreign country has been authorized 
only on condition that it does not cross the French border, comes Into and is 
distributed in France, The importation is illegal, having taken place against 
the will of the author and to the injury of his rights." 



•See Trib. civ. Bruxelles, June 18, 1890, Breltkopt Gaz. trlb., 12 Julllet 
ee Infra, no. 852. •' 
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[Pp. 578^79.] 

606. Importation of an original French icorfc.— What lOioald we think of the 
following? A publisher sends to a foreign country a certain number of copies 
of a work of which he is the proprietor with this condition, that the pur- 
cliaser thereof may not reexport them to lYance; if such copies return to 
French territory and are there seized by the publisher, could this act be con- 
sidered as an act of importation, constituting a misdemeanor similar to that 
of infringement? This question comes back to the point of determining 
whether the violation of the conditions should be considered to be the same as 
infringement. We have examined it al>ove and we have said that to our mind 
the question does not allow of an absolute solution ; the solution depends, on the 
contrary, on circumstances and on the nature of the conditions imposed by the 
contract.* 

What makes us doubt that the importation can here constitute a misde- 
meanor is that the copies imported on French soil have but reentered after 
having had birth there, and that In the beginning they were. In France, an 
authorized reproduction. The agreement, in prohibiting their reentry on 
French soil^^x^uld it abolish this original character of authorized reproduc- 
tion? We see the whole difference which exists between this kind and that 
which we examined above.^ A decision of the Tribunal of the Seine seems, 
however, to have considered the act as constituting the offense of importation* 
although it dismissed the prisoner from the complaint (fins de la plalnte) by 
a motive drawn from his good fblth. It will be read with interest^' 

[Pp. 778-779. Chap. I.] 

852. Quid of importation. — ^The decree of 1852, in saying that exportation 
and forwarding (expedition) are an offense of the same kind as the importa- 
tion into French territory of works which, after having been printed in France, 
have been infringed in a foreign country, says by that Itself that Importation 
is punishable by the terms of article 426 of the penal code. That causes no 
one any doubt. But must we take the terms of this article literally, and not 
consider Importation as punishable except when the work Imported consti- 
tutes an Infringement in a foreign country? If the work is not infringed In 
a foreign country, If It Is lawful, can it by that fact alone legally cross the 
frontier, without having anything to fear from the French law? We can 
not thhik It so. Importation Into France is illegal when the work is Imported 
without the authorization of him who is, in France, the proprietor of the copy- 
right. The work is really an Infringement, because it acts against the right 
of the author in France, because it violates the monopoly which Is recognized 
for him by the French law. Infringement In a foreign country means done 
abroad contrary to the author's rights as recognized In France. The French 
law can only take into consideration violations against itself. If the contrary 
were admitted, it would follow that when a work was produced abroad. In a 
country where there was no protection for literary or artistic property, the 
work being lawfully produced in that country could not be considered there 
as an infringement, and, consequently, could be freely Introduced Into France 
without its being possible for the author or his assigns to oppose such importa- 
tion. Is such a thing possible? We have had to consider the same question 
regarding the law on patents, which contains a similar provision, couched In 
the same terms, and in conformity with legal precedence we have determined 
it in the manner we suggest here.* 

It has been decided, however, on the other hand, that the decree of March 25, 
1852, which was retroactive, and which admitted of a concession for the bene- 
fit of foreigners and the abandonment of a' right, should be construed In the 
strictest manner; it does not state, in a general way, that authors shall enjoy 
in France, for their works published abroad, the same privileges as for those 
published in France. It confines itself to stating that the Infringement in 
France of works printed abroad, as well as the iniix)rtation of foreign in- 
fringement uf these works, constitute offenses punishable by the same pen- 
alties as If it were a question of works printed in F^nce. It follows from this 
that the importation Into France of copies of a work lawfully printed abroad 

^ See supra, no. 499. 

^ See supra, no. 604. 

« See Trib. corr. Seine, March 6, 1834, Crochard, Gaz. trib., March 7. 

' See our treatise on Patents for Inventions, no. 714 bi& 
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does not constltnte a mlBdemeanor, especially when In Italy a work has fallen 
Into the public domain the copies for which the rights reserved to the heirs 
have expired according to the Italian law are lawful in Italy, and from that 
time on may be freely Introduced into France without being liable to be taxed 
as infringements.^ 

Poullet, Ehig^ne. Theoretical and practical treatise on patents and their in- 
fringement Paris, 1809. Page 674. 

714 bis. Quid if the objects imported proceed from the assignee of the foreign 
patent? Here is a case: An inventor has taken out a patent abroad and in 
France; and he lias assigned his patents. Now, some persons having bought 
abroad, from the assignee of the patentee, objects similar to these patented, 
imports them into France. The assignee of the French patent complains. Is 
he within his rights? Can he consider the objects thus imported as constitut- 
ing the offense of importation within the meaning of article 41? Has not the 
purchaser, the importer of these objects, the right to reply that, having bought 
from the assignee of the patentee abroad, he has the right to dispose of the 
objects* the manufacture of which is legal, as he sees fit? It seems evident 
to us that the offense of importation is committed. If the purchase of these 
objects is legal from the point of view of the foreign patent their importation 
is illegal with regard to the French law. What constitutes infringement in 
France is the fact of going contrary to the privative right established by the 
French law. Of what consequence is it, then, that the object is lawful abroad, 
that it has been manufactured and sold in conformity with the foreign law? 
In what way does that touch the question of knowing whether this object has 
paid its tribute to the French law? French law does not have to consider the 
foreign patent; it applies only to French territory; anything outside of that 
does not concern it It should be remarked, however, that the patentee him- 
self can not authorize this importation, since, under the terms of article 32, it 
would entail the forfeiture of his right 

Considered in this light: First, that the patentee and his French assignee 
have the right to oppose the importation into France of all similar objects 
manufactured in foreign countries, even when they emanate from the foreign 
assignees and would have, therefore, paid the fee (acquitt^ la redevance) stipu- 
lated by the patentee for the exploitation of his foreign patent (Paris, Jan. 11, 
1876, Reilly, Pataille, 76, 85). Second, that the law of July 6, 1844, did not 
intend to favor inventors only, but desired at the same time to protect national 
labor by guaranteeing to it during the whole duration of the patent, the ex- 
clusive manufacture of the patented article. It follows that in prohibiting the 
importation into French territory of any infringing object, article 41 of this law 
. intended to Impress the character of infringing object upon every product of 
foreign manufacture similar to the work patented in France, even when the prod- 
uct had been manufactured abroad by the assigns of the inventor. It matters 
little that the article may have been lawfully manufactured abroad; it consti- 
tutes no less an infringing object* from the point of view of French law, the laws 
which regulate patents for inventions applying only to the territory of each 
country (Douai, May 15, 1885, Dupont Buislne, Pataille, 86, 304). Third, that 
nevertheless, this importation becomes lawful when it is a question of arms 
and munitions of war imported by the Government or for its use, in the interest 
of national defense. The law of patriotism and of necessity, superior to all, 
which obliges the Government to defend its territory, could not be fulfilled as 
it should be if the French law armed all French patentees, neutral or enemy, 
with the right to seize and confiscate arms and ammunition intended for the 
defense of the country (Paris, Jan. 11, 1876, Chollet Pataille, 76, 89). 

Darras, Alcide. Des Droits Intel lee tuels, vol. I. Du droit des auteurs et des 
artistes dans les rapports Internationa ux. Paris, 1887, pp. 609-610 and 636, 
sections 489, 510. 

PaBT 2. ESXEBGISE OF THE BIGHT OF AUTHORS AND ABTIBTS. 

. . . Chapter III. Section 2. On the protection of literary and artistic works at 
the present time, according to the ideas of the international conventions and the 
Berne Union. 

• See Paris, April 13, 1886, and ReJ. July 25, 1887, Ricordi, Pataille, 88, 325— 
See the critical remarks by M. Lyon-Caen (Sir., 88, 1. 17) ; by M. Thaller (Ann. 
droit comm., 1888, p. 4) ; by M. Darras (Droit des auteurs dans les rapp. intern., 
no. 489)— See also the remarks published in PataiUe^ 88, 333. 
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489. In the case of a divided publication tlie copies lawfully made in the name 
of one of the assignees take on an illegal character when they enter a country 
where other persons enjoy the exclusive right (See No. 510.) MM. Grus and 
Gerard, assignees of all rights in France, had then the power to close our mar- 
ket to the Italian editions The tribunal of the Seine has not thought so; it 
rests upon the following reason: "By reason of the payment of royalty, the 
authors' rights upod these scores have become completely extinct." We do not 
understand part of that consideration ; for what the judges ought to consider 
is not to know if, upon such or such single copy, the author's rights are extinct, 
but If the rights taken by themselves still exist. Now, in this particular case, 
that was incontestable since the payment of the royalty could have been exacted. 
(See Le Droit for April 27, 1884; the pleadings of MM. Poulllet and Barboux 
and the address of Deputy Bard are in relation to this; adde, le Mtoestral, 
85, .334). 

510. An author granted to a bookseller for certain countries the rights of 
reproduction which were permitted there ; ^ this bookseller violated the law of 
the contract, circulated the copies he had produced beyond the territory where 
a monopoly had been granted him. Was this act reprehensible? We think so ; 
outside of the bounds comprised in the assignment, this publisher is, in regard 
to the book, really a third party, and the copies which he has published cease to 
be lawful if they are transported to a market reserved for other persons.* 
(Ck)mp. Ch. Lyon-Gaen, Rev. dr. int, 84, 458.) The silence of the international 
conventions can not do away with the guilty character of this misdeed, but, in 
order to do away with all ambiguity, care must often be taken to determine this 
point in an express manner (Luxembourg, 7, 1806. Portugal, 0, 1866. Austria, 
6, 1866. Belgium, 3, 1881. Switzerland, 7 and 16, 1882. Germany, U, 1883. 
Spain and Italy, 2, 1889. See Paguy, p. 110). 

Janlet, Victor. De la Protection des oeuvres de la Pensfie. Ghapter 10, page 
171. 

Section 2: In what does illegal importation oonsistt— Article 22 of the law 
classes with the misdemeanor of infringement the act of importing into Belgian 
territory for commercial purposes articles illegally manufactured. 

Two conditions are therefore necessary: (1) The importation into the 
country of copies which are harmful to the author's right of ownership; (2) a 
commercial purpose. 

[Pages 174-176.] 

Section 4: Importation of works the reproduction of which is permitted by 
a foreign law. — ^Are we to consider as illegal the act of importing into Belgian 
territory works whose reproduction is authorized by foreign law? 

Thus it often happens that a writer sells to a foreign publishers his property 
in a work after having already assigned it, as far as Belgium is concerned, to 
a publisher of the latter country. 

I will assume that by the foreign law the work fiills into the public domain 
twenty years after the author's death, while by the Belgian law it is granted a 
period of protection of fifty years. 

Gan the Belgian publisher have the copies seized In Belgium which a third 
party has had printed abroad, where the work may be legally reproduced, be- 
fore the expiration of the fifty-year term? 

The answer Is certainly in the afllrmative. Every introduction of works 
printed contrary to the rights of the author or of his assigns in Belgulm consti- 
tutes a misdemeanor; indeed, how can it be admitted, when the Belgian law 
has granted a fifty-year term of exploitation, that anyone whatsoever may be 
allowed to elude tiiese provisions and to work injury to the rights secured by 
introducing at his pleasure into this territory articles which, according to the 

oThis is what is called the divided right of publication (Getheiltes Verlags- 
recht) ; this kind of sales are especially frequent for musical works; they are. 
by reason of the difference In the languages, less numerous for other literary 
productions. (See Lyon-Caen, Rev. dr. int. 84, 487.) 

^ It ought to be borne in mind that the purchaser of a score, of a book, can 
carry them around wherever he desires — stranger to the assignment, he is igno- 
rant of the limitations of it; then the necessities of commerce require that it 
should be so. Who would wish to buy from an assignee a score or a book that 
one could not carry with him? 
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purpose of the law of the country where they were printed, were not to be con- 
sidered as Infringements? 

When an author's assignee shows that he has been granted the right of ex- 
ploitation in Belgium, in conformity with the conditions of the law of March 22, 
1886. he has the right to proceed against any act which would be of a nature to 
diminish the product of his exploitation in Belgium. 

Since, therefore, the work is considered an infringement in Belgium, the mere 
presence of a reproduction condemned by the Belgian law is sufficient to author- 
ize complaint and its seizure. 

In other words, although such works may be freely sold in a foreign country, 
they are none the less illegal In Belgium. We have here two domains wblcb 
must be kept separate, in accordance with the principles of law. 

[Pages 176-177.] Section 7: Importation made for the purpose of private 
use, — The report to the Chamber justly says that the mere act of importation 
into Belgian territory for private use should not be regarded as a misdemeanor. 

What the legislator condemns and wishes to prevent is importation with a 
commercial object or for Industrial exploitation. 

Nevertheless, when the introducer acts in bad faith — that is to say, when he 
knows that the book is an infringement — he is culpable and the author has the 
right to have the illegal copy seized. In this case there would be, if not a mis- 
demeanor, a least a prejudicial act, falling under the application of article 1382 
of the civil code. 

The object of the law is to protect works of the mind and to prohibit any act 
of importation prejudicial to the author; and it would be favoring fraud to 
grant to a purchaser who acts in bad faith the privilege of introducing into the 
country works of a nature which would propagate illegal manufacture. 

Pandectes Beiges. Encyclop^die de legislation, de doctrine et de Jurisprudence 
Beiges, Bruxelles, 1888. Volume 25, pages 125^1260. 

[Literary and artistic piracy, sectioiui 147-149.] 

147. It is necessary, of course, in order that importation be punishable, 
that the object imported be illegally produced; if the publication of a book 
abroad has been authorized by its author, it is clear that he will be allowed 
to import copies of it into the country. 

148. Certain editions are reserved for a certain country, while other printed 
matter is especially designed for exportation, since different markets sometimes 
require a particular style and conditions of price necessarily- can not be the 
same for all countries. What will be the result if a volume is imported Into 
Belgium which was meant for another destination? Does the notice affixed 
to the work itself render the purchaser liable and does it expose him to be 
finally treated as an infringer? 

149. It is not the bringing of this article into our territory which constitutes 
piracy ; in order to become a legal offense the importation, on the contrary, re- 
quires a previous infringement. When publishing his work, at any place, an 
author knows that copies of it will circulate after sale, and he must expect 
that they will cross the frontiers of the country from which he wished to ex- 
clude them. The question of whether the person who acquires them commits 
an offense in sending his purchases into other countries Is a question of fact, 
depending upon the agreement existing between the parties, but in any case the 
breach of such contracts can never occasion for any but a purely civil suit. 

Wauwermans, Paul. Le Droit des Auteurs en Belgique. Bruxelles, 1894. Pa. 
354-355, sections 412, 413. 

[Livre VI. Repression of Injuries. Chap. II, Action in piracy. Art. Ill, Special regula- 
tions in the matter of exhibitions, sale, etc., of piracies.] 

412. Especially in the matter of the importation of pirated copies. — It would 
be otherwise if the object only crossed in transit. Many decisions rendered 
in France have, however, declared to the contrary. But it must be remarked 
here that the code of 1810 provided for the introduction in general terms, while 
our article 22 adds a new condition : ** Imported into Belgian territory with 
a commercial object" 
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413. The importation into Belgium of objects made in a country wh^re no 
copyright exists is illegal. — ^There is no reason to consider otherwise the objects 
which l)ecome infringements by the fact of their introduction in another coun- 
try. Such is the case of editions set apart for a country determined, forbidden 
in Belgium, the publisher or seller who introduces the copies of that edition 
in our country goes beyond the rights which have been conceded to him, acta 
then without rights. 

He is like the publisher who stretches the number of copies of the edition, 
who reproduces by engraving a work of which he has only obtained the right 
of photographic reproduction; to the impressario who has printed and sells a 
score of which he has only the rights of representation, etc. 

The fact of the execution with a view to distribution In Belgium, and that 
dlRtribution has taken place without the intervention of the author from the 
place of origin; they constitute an infringement as soon as the fron^er is 
crossed. 

Kohler, " Urheberrecht an Schrlftwerken." Section 21, pages 178-1T9. 

III. But furthermore, the professional use of printed copies — professional 
distribution — is reserved. This reservation appears to result from the first 
reservation; for If printed copies may not be made for professional use, then 
of themselves the conditions of professional use can not arise, hmice profes- 
sional use would seem to be of itself excluded. But this is not sufficient; for 
distribution is a new act, independently detached from production, therefore 
distribution may be unauthorized, even when production was authorized, as — 

(1) when production took place In another country, whose laws permit 
it; • • • 

(4) An exception is to be made from III 1-3, where single copies are sought 
out and furnished for libraries or collectors, from motives purely literary or re- 
lating to the history of culture.* 

[Section 29 (** Landesgrensen**), page 218.1 

I. As for patents, so also for copyright, the principle of territorial limitation 
holds good, according to which a particular property in authorship subsists for 
each separate legal domain, where protection is in accordance with the princi- 
ples of such legal domain ; this is fundamentally true, so that one right is inde- 
pendent of another; as many domains of law, so many copyrights. Hence It 
follows : 

(1) Domestic copyright gives the right of multiplication and execution only 
at home ; these acts in another country can infringe only a foreign copyright. 

(2) Paragraphs 1, 2, page 214. 

If, within a certain Jurisdiction, copyright In a work either does not subsist, 
or subsists only with restrictions, then the activities corresponding to this legal 
situation, although they may be morally blameworthy, are Indifferent In the 
eye of the law. The domestic ai^thor obtains, therefore, no claim for damages 
against the person who has reprinted him In a State in which the reprint is 
legally permitted, or who executes his work in such a State. An exception to 
this occurs only when reprint takes place abroad with the sole or partial In- 
tention of exporting the reprinted articles into the home country ; thus far the 
activity abroad may be considered a sort of preparation for injuring the author 
at home and in consequence contrary to law ; this is not the case when the pub- 
lisher abroad takes the necessary measures to prevent the Introduction of his 
work into the home country, for instance, if he stamps the copies or places upon 
them a suitable notice. 

• •••*•# 

(5) Copies of a work covered by the copyright of one State may oifly be 
circulated in another State when it is eligible for copyright in the latter State. 
(Above, sec. 182.) 

III. Territorial limitation comes up for consideration particularly in the case 
of such States as in general or in some special instance deny protection to the 
domestic (inl^ndischen) author. It also comes into consideration when the 

<>The law is silent upon this point, but it follows Itself from the reasonable 
objects of the law. (Compare the American law, sec. 4956.) The mere verbal 
commentator will again complain here that violence is done the text of the law. 
But we are Jurists, not framers of cases. (Compare below, sec. 217.) 
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anthor, as may happen, assiaiis the copyright for different States to Tarioiis 
persons (sec. 8, Abs. 8, AO.) or gives it to different publishers for the different 
countries. • 

If the question is one of reproduction in other languages, there is nothing to 
be added to the above, since the German publisher will not suffer in general if 
copies of a French publisher from France or of an English publisher from 
Ihigland enter German territory; therefore such arrangements for publication 
will not be concluded for a special country, but for all countries. The case be- 
comes one of more urgency, however, when we come to the question of various 
territories using the same language, where there is a motive for the activities 
of different publishers; thus in regard to the extensive class of readers of 
English on the Continent in relation to England, also as to the English-reading 
people in England and in the United States. 

This motive, however, acts principally in the case of the " world speech " — 
music — which is the same for all countries, while the necessity yet remains for 
various local publishers; on this account the right of divided publication has 
developed especially in the publication of musical works. Compare, for in- 
stance, the German-French (-Belgian, -Italian) agreement, a.ll. 

IV. This territorial copyright, however, can not be completely carried out 
without certain restrictions; it should not injure legitimate interests. In par- 
ticular, it is often a literary necessity, when several editions of a work are 
issued in various countries, to acquire and bring them together in libraries, 
academies, and similar institutions of learning. 

Unfortunately, our legislation in regard to this matter is almost completely 
lacking in suitable provisions. The reason for this omission was an erroneous 
conception of copyright and a resulting disregard of the difficulties and interre- 
lations arising in the present connection. The American law is the only one 
which makes detailed provisions for this case. (Rev. Stat., sec. 4966. Compare 
sec. 179.) 

V. Copyright divided among various countries rests, therefore, upon the di- 
versity of laws and the corresponding diversity of immaterial rights. Hence it 
follows of itself that whoi boundaries alter, the territorial copyright must follow 
the changed boundary ; for example, at the cession of Alsace-Lorraine a portion 
of France fell to Germany and German copyright extended Itself over this 
ceded territory, while French copyright withdrew. # 

(Becdon 48, page 267.] 

II. Restrictions of commercial rights are possible in very diverse ways : 

(1) The restriction may be one of rights; the author may give the publisher 
the right of publication as regards the copyright belonging to him in one par- 
ticular territory. He may also' give it with respect to the copyright claimed by 
him in all territories. The latter way is the regular one; the publisher then 
receives the right of publication with respect to copyrights in all countries, 
whence it proceeds that an article circulated by the publisher is covered by gen- 
eral copyright and may thus be distributed in all countries. 

It is quite otherwise in the case first mentioned; a work which circulates 
within the territory of a certain copyright is not covered by copyright in a cer- 
tain other territory; then in respect to this other territory, it is distributed 
contrary to copyright. Right of divided publication : This occurs notably in the 
music trade and in this connection it is universally recognized.^* But here the 
particulars above (mentioned hold good (sec. 179, 216). 

Note. — ^Josef Kohler is (since 1888) professor of jurisprudence at the ITniver- 
sity of Berlin. A review of the above work refers to him as **to-day indisputa- 
bly the'foremost authority in the domain of copyright, not merely in Germany." 
[E. Zwelgert in the **Beilage sur Allgemeinen Zeitung/' October 4, 1906.] He 
has published on patents also, on various other branches of law, and on miscel- 
laneous subjects, including lesthetics. 

• Compare Appellhof Brtlssel 6. Oktober 1897, Droit d'autur XI, p. 8, Court of 
Appeal, London, lb. x, p. 29, 
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SUOGESTIONS BUBUITTEO ON BEHALF OF THE AUTH0B8 AND PUBLI8HEBB BT 6. H. 
PUTNAM, BECBETABY OF THE PTTBLISHEBS' COFYBIOHT LEAGUE. 

* Senate Ull No. U99. 

Section 1, line 5. — E of elusive right to print, reprint, etc, — ^A suggestion was 
submitted late in the March hearing by Mr. Wise fur the modification of this 
provision. Your committee had very wisely brought the wording of this pro- 
vision back into line with that which has for many years been in force in the 
United States statute. 

This wording is also substantially in line with that of the European statutes, 
all of which give to the author and to his assign the exclusive right not only 
to multiply, but to vend copies of the thing produced. 

We trust that your committees may not consider any modification of this pro- 
vision desirable, particularly at this late stage of the discussion. The question 
as to the right of the copyright producer to control the price of his article is 
one that need not affect the wording of the present bill. It is something to be 
determined by the courts. 

Section 16, links 2-8. — Lithographs, scientific and artistic, — ^An argument 
has been presented to your committees in behalf of the modification of this 
section, so as to prohibit absolutely the use in any volume the text of which 
has secured American copyright, of lithographic Illustrations which have not 
been manufactured in this country. We trust that no modification may be 
made by your committees in the wording of the section as now drafted. This 
wording is in accord with the understanding arrived at a year or more back 
in the conference between the publishers and the authors on the one hand and 
the lithographers on the other, and agreed upon at the previous hearings before 
your two committees. It would be a very serious misfortune for the literary 
and art interests of the United States if American artists, or American scien- 
tists, whose work was being done abroad were prevented by any such absolute 
prohibition from securing copyright in this couBtry either for the scientific or 
artistic designs, or for any text with which it might be essential to connect 
such designs. 

It would also be a serious detriment to the scientific and art interests of the 
American people to have a prohibition put into f«rce which would necessarily 
stand in the way of the production for American students and readers of books 
containing these most important classes of illustrations, which, from tlie nature 
of their subject and of their origin, can only be produced abroad. 

Section 27. — Extension of term of existing copyrights. — ^The text of the Smoot 
and Currier bills omit the provision which had been included iij the draft of the 
bill as shaped at the preceding hearing, and which has been retained in the 
Barchfeld and Klttredge bills, in regard to the extension of copyright. 

The wording recommended by the authors and the publishers at the preced- 
ing hearing, which recommendation was confirmed at the present hearing* is as 
follows : 

'* And provided further. That if such subsisting copyright shall have been 
assigned, or a license granted therein for publication, and if such assignment 
or license shall contain provision for payment of royalty, and if the renewed 
copyright for the extended term provided in this act shall not be assigned, nor 
license therein granted to such original assign, or licensee, or his successor, 
said original assign, or licensee, or his successor shall nevertheless be entitled 
to continue to publish the work on payment of the royalty stipulated in the 
original agreement ; but if such original assignment or license contained no pro- 
vision for the payment of royalty, and if the work in question be a comi>osite 
publication, the contributions to which have been purchased outright by the 
assign, the copyright shall be renewed and extended only in case the original 
assign, or licensee, or his successor shall Join in the application for such re- 
newal and extension.'* 

It was the Judgment of the authors and of the publishers that unless some 
such proviso be included in the provision the extension of copyright would 
result In the confiscation, without consideration, of investments amounting to 
some millions of dollars which had been made in good faith under existing 
law In electrotype plates and In the building of publishing good will. 

Section 25, line 5. — Term of copyright. — We trust that the conclusion arrived 
at by your committee in regard to a terra of copyright covering the life of the 
author and thirty years thereafter may be retained. 
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This term is in accord with the term of the present German statute and the 
term of the British statute now on the calendar of Parliament 

The publishers have pointed out the Importance for the interests of the com- 
munity as a whole in having the copyright of an entire series of works by any 
one author terminated at the same time. 

Unless there be such uniform date of termination the public loses the advan- 
tage of having brought into the public domain at one date reissues of works 
that have become standard. 

In the case of scientific books It may be particularly Important that a later 
generation should secure a complete reissue with a scientific revision bringing 
the material up to date. 

Section 34, pages 18-19 — Importation of copyrighted books. — The contention 
submitted by Mr. Jenner for the change in the provision as drafted in all the 
four bills now pending provides for the absolute removal of restrictions, for 
individuals as well as for associations, in the importation of copyrighted books. 
This means that after the law has declared that the author and his assign 
have the "exclusive control" In the article produced, "to multiply, to vend," 
etc., all the citizens of the community (with the exception only of booksellers) 
are placed outside of the restriction and are permitted to act precisely as if no 
such copyright control had been given. There is, of course, no logical ground 
why from the privilege that Is extended thus universally the bookseller should 
be excepted. 

There Is also no logical ground why citizen B, who happens to have no direct 
connection with transatlantic booksellers, should be blocked from a privilege 
which is extended to citizen A. 

Such a provision for the removal of the restrictions of copyright is in itself 
absolutely exceptional. 

The copyright laws In all the other States of the world are in accord in main- 
taining consistently the exclusive control given to the producer and to his 
assign. • Stripped of Its verbiage and personalities, Mr. Jenner's argument sim- 
ply undertakes to do away not only with the principle, but with the practice of 
copyright. 

The statement that unless this privilege of unrestricted importation, irre- 
spective of the permission of the owner of the copyright, be granted, the foreign 
editions of the books in question could not be secured is absolutely without foun- 
dation. There is no difficulty to-day in England, or in other of the States of 
Europe, in securing, under arrangement with the representative of the copy- 
right owner, foreign editions of books, which editions happen to be more conven- 
ient for the requirements of the student. 

German students in T^ondon are securing in this manner from time to time 
copies in the language of origin of books which are fully controlled by British 
copyright. 

The routine that had obtained in the United States prior to 1891 for the im- 
portation of copyrighted books can be carried out to-day, in connection with the 
development of transatlantic bookselling connections, still more effectively. 

It is not even necessHry for the student, or reader, desiring the book to make 
his application directly to the representative of the copyright owner. His order 
can be placed with any intelligent bookseller, who has no difficulty In arranging, 
through the publisher controlling the American copyright, for the Importation 
required. 

The simple question at issue is whether the purchaser of the American copy- 
right of a work is to be protected under the law in the value of that which he 
has purchased. 

The statute which does not secure to the purchaser the control and the advan- 
tage of that which he has purchased secures neither copyright nor Justice. 

Mr. Jenner's argument laid stress on the necessity of the reader standing " hat 
in hand " before the publisher In order to secure permission to get a book that 
he was In any case entitled to get. This Is, of course, a mere figure of speech. 
In any use of property the applicant has to arrive at an arrangement with the 
owner of such property. 

If Mr. Jenner owned a water course, and somebody wanted to secure water 
power, he would have to come to terms with the owner of the course. 

If, In like manner, somebody wanted to secure a right of way across a field 
belonging to Mr. Jenner, he would have to arrange with the owner. 

The matter in question is whether the owner of the American copyright shall 
have his property taken without compensation. 
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Thb Ameucah Pubushbs* Goftught League, 

New York, Aj^rtt 4, 1908. 
My Dear Sib: I shall be glad If it may be foand practicable and conyenient 
to include in the record of the recent copyright hearing the supplementary 
statements which were prepared in accordance with your suggestion or instnic> 
tlons, and which have been forwarded by me from New York after the close 
of the hearings. If this course can be tak^, I should be glad to have replaced 
the memorandum sent three days back in regard to the provisions for the im- 
portation of copyright books with the corrected copy Inclosed herewith. 
Respectfully, 

G. H. PUTFAM. 

Hon. Reed Smoot, 

Chairman Benate CommUiee on Patents, 

Washington, D. C* 



Memorandum submitted hy 0. H, Putnam, secretary of the Publishers^ Copyright 
League, on behalf of the authors and the publishers interested, in regard to 
the proposition to modify section S4 of the Smoot biU, pages 18 and 19^ relat- 
ing to the importation of copyright books. 

1. The first section of the bill In question undertakes "to secure for the 
author and for his assign the exclusive right to print, reprint, publish, copy, and 
vend the copyrighted work." This provision is in line with the equivalent 
provisions of all of the American copyright statutes, and it is in substantial 
accord with the provisions of all the copyright statutes of Europe which under- 
take, in like manner, to secure for the producer of the copyrighted works and 
for his assign the exclusive control of the production and the full advantage 
to be derived from it • 

2. In no one of the European copyright statutes is this complete control im- 
paired or interfered with in any manner by other provisions in the statutes. 
Until 1891 it was the case that the American law was, in like manner, con- 
sistent in maintaining for the producer of the copyrighted article and for his 
assign the full control of the thing produced. 

3. In 1891, during the last hours of the session, a clause was introduced into 
the copyright bill then pending (the chief purpose of which bill was to extend 
to foreign authors the privilege of American copyright and to secure for Ameri- 
can authors equivalent copyright provisions in Europe) which conceded not only 
to incorporated institutions, libraries, and others, but to all classes of associa- 
tions, and also to all individuals without restriction, the privilege of importing 
without reference to the permission of the owner of the copyrighted work, 
copies of foreign issues of such work. 

4. The provisions of the copyright act of 1891 were discussed at very full 
length during a term of nearly five years. The proposal to free from the re- 
strictions of copyright associations and . individuals was never brought before 
the various conferences or committees which had the responsibility of the shap- 
ing of the bill, nor did it come up at any one of the several hearings given to 
those who were interested in copyright by the committees of the House and 
of the Senate. This material change in the copyright statute of the United 
States was arrived at without any opportunity being offered to those whose 
property was affected, or was in fact being undermined, to be heard in regard 
to the necessary working of such an unrestricted importation, or in defense of 
the property rights which, in form at least, the statute had undertaken to 
secure for them. 

6. The bill as shaped in the Senate under the direction of Senator Smooths 
committee, and in the House under the committee of which Mr. Currier is 
chairman, has, in the provision having to do with the matter of importation, 
brought the law back to the condition prior to 1891 and into line with the 
equivalent provisions of the European statutes. It* provides, namely, that such 
importations by individuals of works that have secured American copyright 
shall be made only under the authority of the owner of title copyright or of his 
assign. 

6. It is the contention of the authors and of the publishers that the copyright 
statute undertakes to give control of the market, and that the author and his 
assign shall be secured in a full property right in such market. It is proposed 
by those who undertake to insert In the pending bill a slovenly and ill-consid- 
ered, or rather unconsidered, provision of the act of 1881, that the Americm 
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citizen should enjoy in regard to copyrighted books full "liberty of action." It 
is pointed out that the exercise of such "liberty of action" involves the appro- 
priation of the property rights of other people, namely* the author and his 
assign. An American publisher who has purchased from an author, whether 
American or foreign, the American copyright is oititled to be protected in the 
control of the market that he has purchased. If the author is not placed In a 
position, under the law, to secure to his assign the full control of such market, 
the value of that which the author has to sell is of necessity lessened, and the 
price that he can secure for the same must be smaller than would be given for 
a market to which the title was secure. 

7. It is the theory of the law of 1891, which theory is maintained in the 
pending bill, that the works of the authors of states in copyright relations with 
the United States are placed on precisely the same footing in regard to copy- 
right protection as those of American authors. The author, whether foreign or 
American, must be in a position to assign a full title or his own receipts are of 
necessity diminished. 

8. The American publisher who divides with an English publisher a literary 
undertaking may be called upon to pay one-half of the amount due to the author 
for his work. The English publisher secures through his payment not only the 
exclusive control of the territory in the British Empire, but, under the existing 
American statute and under the change as now proposed in the pending bill, the 
right to sell without restriction copies of his edition of this American copy- 
righted work to all classes of buyers in the United States, excepting only 
booksellers. 

9. There is, of course, no logical reason why the bookseller alone should be 
restricted from a privilege which is extended to the community as a whole. 
There is also no reason why reader B, who not being fortunate enough to have 
connections with London, is obliged to buy his books through an American 
bookseller, should be placed under a restriction which is not in force for reader 
A, who may possess such London connection. Such a distinction constitutes 
a discrimination under the law. 

10. There is also no reason why the English publisher, or the English book- 
seller, should in this matter of supplying in the American market copies ol 
American copyrighted books, be given a privilege which is denied to the Ameri- 
can publisher in the English market, and which is denied to the American 
bookseller in his own market. Such a provision of American law has the re- 
sult of giving a direct commercial advantage to the foreign dealer, and may 
be described as ** boomerang protection." 

11. The demand for this liberty of appropriation of the property of other 
people is not necessary even for the convenience or the advantage of the render 
or student. No difficulty is experienced in England, or in other of the States 
of EiUrope, under the exclusive control given by their several copyright laws, in 
securing, under the authority of the owner of the copyright, copies of foreign 
editions of certain works in the cases in which, on one ground or another, there 
may be requirement for such copies. 

No difficulty was experienced in the United States prior to the change of the 
law in 1891 on the part of American readers who preferred an English edition 
of Irving or of Longfellow in securing, under arrangement with the publisher 
representing the ownership of the copyright, the importation of the P^nglish 
copies desired. It was not necessary, and to-day, with the better organization 
of the book trade and with the extension of trans-Atlantic connections, it woul^i 
be still less necessary that the order for the copy of the foreign edition be 
placed directly with the publisher controlling the American copyright. Such 
order would be accepted and filled by any intelligent bookseller, upon who would 
rest the responsibility of ascertaining who controlled the copyright in the 
United States and of placing his order through such publisher. 

The advocates of this privilege of unrestricted imix)rtat}on have laid stress 
on the Indignity of an American citizen having to " stand as an applicant " 
before the publisher in order to secure permission to purchase a book that he 
ought to be entitled to purchase without any special permission. This is, of 
course, a mere figure of speech. 

In any use of property it is necessary for the applicant to arrive at an ar- 
rangement with the owner of such property. If B wants to secure water power 
from a water course owned by A, he has to come to terms with the owner of 
such water course. If B wants to secure a right of way across a field belong- 
ing to A, it is necessary for him to arrange with the owner. 

The question is simply whether the owner of the American copyright shall 
have hto property taken without compensation. The statute which does not 
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secure to the producer of the copyright, or to the purchaser of the copyrf^rt, 
the control and the full advantage of that which he has purchased secures 
neither copyright nor Justice. 

MEMOBANDUM IN BEGABD TO MB. WI8E*S STATEMENT ABOUT "THE PUBLISHERS' 

TBUST." 

There Is at this time in existence no association that can properly be described 
as a " publishing trust." There has at no time been in existence any associa- 
tion of publishers the purpose and the work of which are in line with the pur- 
pose and the work of combinations which are technically to be described as 
" trusts." The purpose of a trust of quinine manufacturers or of steel manu- 
facturers Is to maintain a common market price for quinine or for steel, and 
this purpose has at different times been carried out. The book publishers 
never undertook to agree, and never did agree, to maintain any market price 
for books, and the action of their association never had any influence in fix- 
ing the prices at which books should be published. The members of the asso- 
ciation were competing with each other as actively after the organization as 
before its existence in bringing books into the market at the lowest prices 
which, in their judgment, would be likely to secure popular sale. The only 
purpose of the association was to secure for copyrighted books the result that 
the published price should remain the actual price. Even In regard to this 
detail the association has ceased to act as an association. Each publisher 
has always used his own Judgment as to the published price of a book, and 
each publisher uses his own Judgment to-day in deciding whether he will or 
will not continue business relations with dealers who decline to maintain the 
published price. This is a matter within his ovm control. 

The action of combinations of publishers agreeing together to sell their publi- 
cations only to dealers who would maintain the prices of copyrighted books 
has never been questioned under the laws of any of the European States. 
This routine has been followed in Germany since 1548, In France since 1560, 
and in Italy for the same period. The routine has been followed In England 
for the pasf twenty years, and no critic or opponent of English publishers has 
ever questioned the authority of the associated publishers under the existing 
law to maintain the advertised prices as the actual and honest prices. This 
principle has been maintained in the decisions of the New York court of api>eals. 
The matter is one which need, however, not be permitted to interfere with 
the wording of the existing statute. It does not, in our Judgment call for any 
action on the part of the committees who are bringing into its final shape the 
law of copyright. The point is one which can safely be left to the decision of 
the courts, 

MEMOBANDUM IN BEGABD TO A SINGLE STATEMENT. 
[Selected out of a series of unfounded statements made by Mr. Jenner.l 

Mr. Jenner, in quoting the words of the writer in regard to the production 
of American editions of foreign books, undertook to state that these editions 
are reshaped or garbled as to their text before being placed into the American 
market. He was perfectly well aware at the time of making this statement 
that the words " printed to meet the requirements of the American book-buying 
pyblic " had to do simply with the form of the volume and with the price at 
which It was to be sold. 

It is the case that, with a few exceptions, American editions of current Eng- 
lish books are published in this market at substantially lower prices than those 
at which they are published in England. 

A book published in England at 16 shillings would, if reprinted In an Ameri- 
can edition, be sold In this country at from $3 down to $2. 

This means simply that the larger portion of the American public is not 
prepared to pay the high English prices. It is to the interest of the American 
public that Important books should be printed in these less expensive Ameri- 
can editions. 

These American editions are, as a matter of fact, and In accordance with 
the necessary routine of all reputable publishers, printed complete and intact, 
and differ in no detail of text from the editions as issued in the country of 
origin. 

American publishers have encouragement to produce such editions only if 
they can be left, after entering the book for copyright, with a secure title to 
the control of such American copyright 
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BEPLY BY WILUAM A. JENNEB TO THE ABOUMENT OF THE AMEBICAN PUBLIBHBBS' 

COPYBIGHT LEAGUE. 

I received on April 1 Instant a copy of an argument entitled " Importation of 
copyright books, section 34, pages 18, 19," under the cover of the American Pub- 
lishers' Copyright League, which I understand has been filed with the committees 
of Ck>ngre88 having the pending bills under consideration. I append hereto, as 
Appendix A, a verbatim copy of the argument, excepting that I have numbered 
its paragraphs for convenient reference. I presume it to have been the work 
of Mr. George Haven Putnam, the secretary and managing officer of that league. 
It has the flavor or color, whichever is the more acceptable term, or let me rather 
say the characteristics, of his written and spoken compositions. It is the best 
presentation of the publishers* case which I have seen, as it should be, because 
it avails of the profound and, in part, exclusive knowledge which that advocate 
of copyright reform claims to possess of every, even the most obscure, phase of 
the copyright question. 

(1) The argument states (par. 1) that "the contention submitted" by me 
" provides for the absolute removal of the restrictions for individuals as well 
as for associations in the importation of copyrighted books." 

Reply. — That is not the fact Instead of contending for the removal of any 
existing restrictions, I hav6 argued in favor of retaining every existing restric- 
tion and have expressed the opinion that existing restrictions might be properly 
restricted still further by prohibiting the importation of foreign copies of Ameri- 
can authors* works, unless Congress thinks that the present liberty of importa- 
tion in that respect is essential, in order to maintain a reasonable control over 
American prices for American works. If the committees think that control is 
unnecessary or inexpedient, I have not a word to say against its surrender. 

(2) The publishers* argument asserts (par. 2) that there is *'no logical 
ground why, from the privilege that is extended thus universally, the bookseller 
should t>e excepted.*' 

Reply. — ^The bookseller is not excepted. There are very strong reasons why 
the bookseller should be deprived of the liberty of importing the foreign-made 
books for sale, and that reason is found in the following considerations : Under 
existing law libraries and private persons may import two copies of a foreign- 
made book, copyrighted here, for use and not for sale. The privilege does not 
discriminate between the work of an American author printed abroad and the 
work of a foreign author printed in his own country, but, subject to the policy 
mentioned above, might well discriminate. The object of the restriction of the 
right of importation In respect of foreign-made copies of foreign authors* works 
is to secure for the publishing proprietor of the American rights In the foreign 
book the principal market, in the reasonable expectation that the importation 
of foreign-made copies by either libraries or private persons will be, as they 
are, comparatively few. A bookseller may, under existing law and under 
the law as I think it should be — viz, the existing law restricted to one copy 
Instead of two — Import a foreign-made copy of a copyrighted book on exactly 
the same footing as any other citizen — that is, for use but not for sale. Prac- 
tically speaking, a bookseller has no use for a book excepting to sell it, and 
libraries and private persons have no us^ for a book except for reading. To 
allow a bookseller to import foreign-made copies of foreign works, copyrighted 
here, for sale, would practically destroy the market for the American reprint of 
the same work, because the bookseller would Import a copy and have his dum- 
mies import copies and repeat the Importation by every mall, and thus impair 
the market of the proprietor of the American rights. Practical legislative 
sn^acity realizes that the Importation of foreign-made books by libraries will 
be very few and negligible if the price of the American edition is not exorbitant, 
and tliat the importation of the genuine foreign work by the private person will 
nl80 be negligible because of the tariff of 25 per cent, the Inconvenience of pro- 
curing the foreign copy, and Indifference to the foreign-made copy, excepting In 
cases where special reasons exist for desiring or preferring the foreign-made 
book, such as superiority of its manufacture, completeness of its text, exhaus- 
tion of the American reprint or gratlflcatlon of the eesthetlc taste which causes 
the genuine edition brought out under the author's eye to be coveted. 

(3) The publishers' argument asserts (par. 8) that "the copyright laws in 
all the other states of the world are in accord in maintaining consistoitly the 
exclusive control given to the producer and to his assign." 

30207—08 21 
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I confess that I have been too busy to study the copyright laws of " all the 
otiier states of the world," but I infer from the statement of Mr. Putnam, the 
librarian, submitted at the joint session of the committees on March 29, IOCS, 
n copy of which he has politely sent me, that in most foreign countries then* 
may be im{)ortation, and in Canada the individual is " allowed to import through 
the Canadian licensee a copy of the foreign edition " and " has a right to de- 
mand that the proprietor shall imjwrt for him." 

It would not be expedient to allow the proprietor of the American rights in a 
foreign author's work to import a copy of the foreign edition even ui>on the 
demand of a i)er8on desiring it, for the following reason: It has been the 
policy of our law since the enactment of international copyright in 1891, to 
require, as a condition of granting copyright on works of foreign authors, that 
the type for the American edition shall be set in this country, and the pending 
bills require the printing and binding also to be done here. Whether the 
governmental policy was wisely adopted or not is not in question. I for one do 
not object to it. I do not think that policy will bo openly changed, and cer- 
tainly it should not be changed by indirection. If the proprietor of the Ameri- 
can rights — that is, the American publisher — could legally import a copy of a 
foreign-made edition uiwn the demand of private individuals, it would inevit- 
ably follow that a few dummies in his interest would give orders and repeat 
orders for the foreign-made copies, and that publishers* counters and bins 
would be loaded with such copies for sale to the general public. Of course the 
proprietor of the American rights — the publisher of the American edition, 
would, at the least expense, set the type and reprint the book or so much of It, 
and in such form, adapted, incomplete or otherwise, as would satisfy the re- 
quirements of the law In respect of manufacture, and recoup his expense and 
make his profit on his investment in the American rights by the sale of the 
foreign edition, ostensibly lawfully imported. Thus the intent of the law 
requiring the American book to be made in this country and preserving the 
substantial market for the reprinted work would be evaded, to the loss of 
American craftsmen engaged in book making. A scheme which would afford 
opportunity for such practices ought not to be sanctioned by legislation. In 
my opinion, whatever the laws of foreign countries may be in respect of iui- 
l)ortatlon, they are totally irrelevant because foreign countries do not require, 
as a condition of copyright, that the book shall be made in the country grant- 
ing the copyright. That policy is peculiar to this country. I am not, in the 
leasts criticising it, but the existence of that policy in our statute and loyal 
observance of it requires restrictions uiK)n the actions of the copyright proprie- 
tor in respect of his obtaining foreign made copies. Those restrictions are 
unnecessary in other countries which have no such policy. The interests of 
scholarship and literature in general require with us that the private indi- 
vidual should have the right of importing for his own use, but not for sale^ 
foreign-made C()i>ies of foreign authors' works. It is necessary that those two 
lines of policy should be made consistent with each other and each practically 
operative with the other, and that Joint i)olicy is observed in the existing law 
and would be observed in the proposed new law by limiting the right of imi)or- 
tatlon to one copy instead t)f two, but, so limited, leaving it unrestricted as now. 

(4) The publishers' argument (par. 4) that "there Is no difficulty to-day in 
Kiigland, or in other of the states of Europe, In securing, under arrangement 
with the representative of the coi)yright owner, foreign editions of books," has 
already been answered by my conmients made last above. That i)ollcy can not 
be adopted by us, if we require the book to be made here. 

(5) The publishers' argument (par. 5) next refers to the doings of German 
students in London. I must leave to Mr. George Haven Putnam, if he is the 
author of the argument, an exclusive monopoly of disquisition in the field of 
German students' doings In London, and I do so the more willingly because it 
seems to me that what German students do in London has nothing to do wltli 
the case. 

(G) The publishers' argument next su?:«est8 (par. 6) that the private person's 
"order can be placed ^'ith any intellij^ent bookseller, who has no difficulty in 
arranging through the publisher controlling the American copyright for' the 
Importation required." 

This statement seems to read as if it was a statement of present practice 
under existing law. If It is so. every such transaction is a violation of existing 
law by the " intelligent bookseller " as well as by " the publisher controlling the 
American copyright." The bookseller has no right to import for sale, and he 
does Import for sale if he imports for any other purpose than for his own use. 
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and the American publisher connives at that breach of the law probably for a 
conaldenitlon. 

(7) The publishers* argument next states (par. 7) that " the simple question " 
i« whether the purchaser of the Amorionn rights la to be protected *' in the value 
of that which he has purchased" and a statute which does not protect him 
" secures neither copyright nor justice." This is one of Mr. (Jeorge Haven 
Putnam's favorite arguments and his favorite way of putting the matter. He 
soems unal)le to understand, and probably never can, even though he should 
undergo the trepanning operation, that when an American publisher buys the 
American rights in a foreign author's work he buys just so much and just so 
little control over the foreign author's work as the law in Its sovereignty chooses 
to give him, having just regard to and making just provision for all other inter- 
ests coiK'erned In the use of the book as produced by its author. The right of 
the Legislature to limit the amount and degree of control over the American 
tMlition of a foreign author's work is, in moral Jind political ethics, just as clear 
.•md distinct as is the right of the Ix»gislature to limit a citizen in the enjoyment 
of any other right which is not a natural right, and copyright is not a natural 
right. The question is not a simple one; It is complex — complicated by the 
interests of the i)eople as a whole and of the Individual user of books. 

(S) There Is nothing in paragraph (8) of the argument requiring notice ex- 
cepting the last sentence, viz, " The matter In question is whether the owner of 
the American copyright shall have his property taken without compensation." 
This perveraion of the relation of the proprietor of the American rights to the 
foreign edition ignores the fact that the purchaser of the American rights will 
pay a price to the foreign author or i)ublisher diminished by the probability of 
Importation of foreign-made copies of the foreign author's work. The foreign 
author profits by the sale of the foreign-made copies in this country as well as 
by the sales at home. Nothing therefore is taken from the Am^ican proprietor 
without compensation. 

Mr. Putnam frequently asserts that the clause of the existing law permitting 
imiK)rtation by an Individual, as by libraries, not exceeding two copies for use 
and not for sale, was surreptitiously inserted in the statute of 18t>l and without 
debate. I add in Ai)pendix B an extract from a speech made by Senator Sher- 
man, of Ohio, in the Senate on the international copyright bill then pending, 
February 9, 1001 (three weeks before the passage of the bill). The extract not 
only controverts the statement that the preservation of the right to Imjiort by 
Individuals, which that law provide<l and still provides, was an afterthought or 
a surreptitious insertion, but, short though the extract is, it illuminates in a 
striking mann€»r the iwlnts which I have endeavored to make above. Numerous 
other extracts from si^eeches made during the debate might be given. 

I also append as Appendix C an extract from an article by Mr. (Jeorge Haven 
Putnam printed in The Independent (New York) of Noveml)er 21, 1007, show- 
ing that the puri>ose of the American jmbllsher Is to adapt the works of foreign 
authors to the American market and com{)el the American reader to buy those 
adaptations, or buy from him the genuine work. Senator Sherman f<»resaw 
with prophetic vision exactly that situation, and sought to prevent it, and did. 

Wm. a. Jknnkr, 
S4 Pine Street, Xvtc York City. 

April 2, 1008. 



Appkndix a. 

argumknt of the american pumjsiikrs* copyright league. 
[Importation of copyright books, sec. 34, pp. 18-19.] 

1. The contention submitted by Mr. Jenner for the change in the provision, 
as drafted! in all the four bills now pending, provides for the absolute removal 
of the restrictions, for individuals as well as for associations, In the Imiwrta- 
tlon of copyrighted books. This means that after the law has declared that the 
author and his assign have the " exclusive control " in the article produced, " to 
multiply, to vend," etc., all the citizens of the commimlty (with the exception 
only of booksellers) are placed outside of the restrictions and are permitted to 
act precisely as if no such copyright control had been given. 

2. There is, of course, no logical ground why from the privilege that is ex- 
tended thus universally the bookseller should be excepted. There is also no 
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logical ground why citizen B, who hapiJens to have no direct connection with 
the trans-Atlantic bookseller, should be blocked from a privilege which is ex- 
tended to citizen A. 

3. Such a provision for the removal of the restrictions of copyright is In itself 
absolutely exceptional. The copyright laws in all the other states of the world 
are in accord in maintaining consistently the exclusive control given to the 
producer and to his assign. StripiH»d of its verbiage and personalities, Mr. 
.Tenner's argument simply undertakes to do away not only with the principle, 
but with the practice of copyright. 

4. The statement that unless this privilege of unrestricted lmi)ortation, irre- 
spective of the permission of the owner of the copyright, be granted, the foreign 
editions of the books In question could not be secured. Is absolutely without 
foundation. There Is no difficulty t(»-day in liiigland, or in other of the states 
of Europe, in securing, under arrangement with the representative of the copy- 
right owner, foreign editions of books, which editions hapiien to be more con- 
venient for the requirements of the student. 

5. German students in r/>ndon are securing in this manner from time to time 
copies, in the language of origin, of books which are fully controlled by British 
copyright The routine that had obtained In the United States prior to ISSn 
for the importation of copyrighted books can be carried out to-day, in connec- 
tion with the development of trans- Atlantic bookselling connections, still more 
effectively. 

6. It Is not even necessjiry for the student or reader desiring the book to 
make his application directly to the representative of the copyright owner. His 
order can be placed with any intelligent bookseller, who hns no difficulty in 
arranging, through the publisher controlling the American copyright, for the 
importation required. 

7. The simple question at issue Is whether the purchaser of the American 
copyright of a work Is to be protected under the law In the value of that which 
he has purchased. The statute which does not secure to the purchaser the con- 
trol and the advantage of that which he has purchased secures neither copyright 
nor justice. 

8. Mr. Jenner*s argument laid stress on the necessity of the reader standing 
" hat In hand " before the publisher in order to secure permission to get a lKK)k 
tliat he was in any case entitled to get. This is, of course, a mere figure of 
speech. In any use of property the applicant has to arrive at an arrangement 
with the owner of such property. If Mr. Jenner owned a water course, and 
somebody wanted to secure water power, he would have to come to terms with 
the owner of the course. If, in like manner, somebody wanted to secure a 
right of way across a field belonging to Mr. Jenner, he would have to arrange 
with the owner. The matter In question Is whether the owner of the American 
copyright shall have his property taken without compensation. 



Appendix B. 



EXTEACT FROM A SPEECH OF HON. JOHN SHERMAN IN THE SENATE, FEBRUARY 9, 
1891, ON THE PENDING (INTERNATIONAL) COPYRIGHT BILL. 

[From Congressional Record, vol. 22, part 3, p. 2386.] 

Mr. President, let us go a little further. I say this Is a stipulation In favor 
of the foreign author, the writer of the book, because It Is to be presumed he 
has his book published In his own country, and he gets the benefit of the sale 
of that book wherever it Is sold in our own country or in his; but it propostn* 
to give an exclusive monopoly to the person who makes the contract for the 
publication of the book, and that monopoly is so exclusive that no book can bo 
brought into this country except for colleges and Institutions of learning, and 
then only in limited numbers. No book is to be brought into this country from 
foreign countries without the consent of the publishers here. 

Suppose an application should bo made to the imm'sou who has the contract 
for the publication of the book here. Is he likely to consent when that con- 
sent will Interfere with his interests? It seems to me to rwpiire a citizen of 
the UnitecV States to ask Mr. IIari>er for the privilege of bringing a book Into 
this country from England is a humiliation to which most American citizens 
would not submit. What right has Mr. IIari)er, because he has made a con- 



REVISION OF COPYRIGHT LAWS. 421 

tract with a foreign author, to say whether I shall buy a book In EJngland at 
the prices current there subject to the payment of duty? It soenis to me that 
the very limitation requiring the consent of the man who is most interested 
against my buying a book wherever I choose is a sufhcient obje(*tlou to this 
bill. 

I put it upon broader grounds. . In no case would I levy such a duty — for this 
is in effect in the nature of a duty — in no case would I levy such a prohibition 
upon such an article of necessity as a book. Books are just as much articles 
of necessity to an intelligent man as the food he eats and the coffee he drinks; 
he must have them. Most of us, when we want a book, send and get it. If 
we can get it In our own country we may be easily satisfied ; but suppose the 
American publisher who has this monopoly should refuse to Issue a book of 
sufficient taste and of a character that suits our taste, ought not taste to be 
indulged In, ought not fancy to be indulged in? Are we mere plodding clod- 
hoppers, satisfied with what only American publishers will publish, without 
any respect to our taste as to the character of tyi^e and the illustrations and 
all that? 



Appendix C. 



EXTRACT FROM ARTICLE BY GEORGE HAVEN PUTNAM IN THE INDEPENDENT (NEW 
YORK) NOVEMBER 21, 11K)7. 

The book-buying public has also a direct business Interest in the matter. 
There are many books of which a publisher Is prepared to undertake the pro- 
duction of American editions only when he can be assured of the control of the 
market that he has purchased. If such control can not be assured and the 
book Is not undertaken in an edition suited for the special requirements of 
American readers, a large number of these readers fall to have knowledge of 
the existence of the book or to secure service from It. The readers wlio have 
to purchase their copies are obliged to take these In the tranwitlantlc edition, 
which Is, as a rule, not so well suite<l for American requirements, and which Is 
usually higher In price than an edition printed on this side. 



The American Publishers' Copyright League, 

Office of the Secretary, 

Xrw York, April 12, 1908. 
Herbert Putnam, Esq., 

Librarian of Congress, Washington, D. C. 

My Dear Sir : I am writing to acknowletlge the receipt of the statement pre- 
pared by the Librarian of Congress presenting the provisions In the copyright 
statutes of foreign countries with reference to the prohibition of Importation 
of copyrighted books. I am very glad that such a sununary has been prepared. 
It presents, in convenient form for reference, a prC^cls of tlie provisions of all 
the Euroi)ean coi)yrlght iaws which have to do with this Important provision 
of copyright protection. I was myself, of course, familiar with these provision^, 
and I have had occasion more than once during the T>ast twenty-two years to 
quote their purport before the Congressional committees. It seems to me of 
first importance that the connnlttees should have, however, this authoritative 
report in the matter. 

This summary bears out the statement that I have from the outset main- 
tained, that the copyright laws of the world, outshh» of the rnlteil Stales, are In 
accord in the conclusion that a logical and consistent recognition of tlie rights 
of the producers of copyright i)roi)erty requln»s that such pro<lU(»er should have 
the full control of such property for the multiplying, vending, etc. Just in so 
far as such control is interfered with or Impaired the cjjpyrlglit Is, of necessity, 
undermined and lessened in value. 

I am Inclosing for your inf(»rmation letters this morning at hand from Mr. 
Arthur Steuart and Mr. Paul Fuller. I had takeu tlie ground in the statement 
made by me on the 27th ultimo, that these gentlemen had expressed their ap- 
proval of the provisions of the bill, as wordcnl at the hearing fourteen months 
back, in regard to the general puriM)rt of the bill, and In regard to this import- 
ing provision. 
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The statemeut was made on the 27th ultimo, that these gentlemen were not in 
accord with any attempt to restrict the imiwrtation of copyrighted books. This 
quotation undoubtedly had an influmice u[)on the committee not merely on the 
ground o| the authority of the lawyers in question, but because it Indicate*! a 
lack of accuracy in my own statement of their [wsition. It appears, however, 
that the gentlemen were not correctly quoted by those who stated that they 
approved of the unrestricted importation. It seems only due to me, nnder the 
circumstances, that the originals of these letters should be brought to the at- 
tention of the chairmen of the two committees. I have retained copies for my 
own flies. 

Resi>ectfully, G. H. Putnam. 



Baltimore, Md., April 1, J908, 
George Haven Putnam, Esq., 

American Publishers' Copyright League^ New York, N. Y, 
My Dear Mr. Putnam : I have your letter of March 31, which I suppose has 
been sent as a circular letter to others. 

Whoever attempted to quote me as approving of the free importation of copy- 
righted works into the IJnit<Hi States during the life of the ct)i)yright has very 
seriously misrepresented me. I do not believe in such a provision in the law, 
and it was for this reason that 1 approved the omission of the provision from 
the draft of the bill. I also disapproved of the concession made to the libniries. 
I fully agree with you that if the coi>yright is to be recognizeil as legal pr(»i>- 
erty it should be protected absolutely, without exception in favor of any pri- 
vate interests. 

I am, with kind regards, very truly, yours, 

Arthur Steuart, 



April 1. 1908. 
My Dear Mr. Putnam : Like the man in Iludibras,! am "of the same opinion 
still.'* At the very outset, as early as March, llKHj, I was opixjswl even to the 
privilege of libraries importing copyrlghttnl books as a matter of right, but the 
current (and the committee) is against me, and has I)een from the beginning. 

I send you a copy of the rejjort adopted at the Inst meeting of the conunltte<\ 
which I transmitted without note or comment, 8i)ecifying the presence of only 
four members. 

Yours, very truly, 

Paul Fuller, 
George Haven Putnam, Esq. 



Relevancy of Foreign Statutes Relating to Importati6n. 
[By William A. Jenner.] 

I have received, gratefully, from Mr. Putnam, the Librarian, a copy of a 
Btatenient and conniendium of foreign statutes and opinions relating to iniiM)rta- 
tiou into foreign countries of copyrighted works, which were i«epartHl by lilni 
at the request of the commitees. The time at my command has not enabled 
me to examine all the original sources to which he resorted or to asrertain 
whether additional data exists. I am entirely willing to accept for present. If 
not for all, purposes his statement and compendium as a full and accurate 
response to the committees' request. 

It does not seem to me that foreign statutes regulating im|)ortatlon are 
esi)ecially material, although, being in pari materia with our statute, they may 
afl'ord useful suggestions. The i)oli<*y of our country is iH>culiar in the resptvt 
that it r<Hiulres the tyi)esetting, and under the projiosed bill will re<iulre the 
printing and binding — that Is, the manufacture to be done in this country as a 
ccmdition of copyright. No other country excepting Canada retpiires that condi- 
tion. That policy, adopted in 1891, is, at least, to the extent of Its present ai>- 
plication, to be preserved and should not be impaired by indlrwtion. It Is also 
the policy of the existing law to allow importation of foreign-made copies of 
foreign authors* works by the Government, by libraries, and other institutions^ 
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and by Individuals, for use and not for sale ; this policy should also be continued 
unless some good reason exists for limiting its operation. Those two policies 
can exist, as they have existed since 1801, side by side. 

Our country must also be diistiuguisiied from all foreign countries by another 
Important difference. The materials and the labor which enter into the manu- 
facture of a book cost much more here than in any foreign country, and the 
duties Imposed by our tariff upon the manufactured book is much less ad 
valorem than the duties imposed upon the materials which enter into that 
manufacture, as paper, type, and printing ink. Those facts, as well as the 
policies mentioned, must be considered and the policies be concinnated with the 
facts. 

Suppose a book to have been written in England by an English author for 
the English public and a thousand copies to have been made in England by the 
English publisher for his home market; plainly, a thousand additional copies 
could be made at the mere cost of paper, printing, and binding, and after the 
carriage and duty on importation are paid, be placed in the bookseller's store 
in this country for a less sum than It would cost to set up and make the same 
book here in the same style. If the law should sanction or permit importation 
by the American proprietor of the American copyright, i. e., the American pub- 
lisher, his commercial interests might often operate to cause the importation, 
and the policy of requiring the book to be made in this country would be 
defeated. 

I have shown in a preceding section how the law permitting importation by 
individuals for use and not for sale ** under i)ermission " of the copyright pro- 
prietor, if the statute is construed to permit the importation by the publisher 
upon arrangement with the *' intelligent bookseller " acting on the order of a 
customer, would oi)erate to permit the American publisher to Import as nmny 
copies of the foreign book as he could market upon the order of dummy cus- 
tomers ostensibly for the dummy's use, but actually for sale by the American 
proprietor, thus practically defeating our governmental policy of requiring the 
book to be made in this country. 

THE CANADIAN LAW. 

Under the Canadian law, as explained and quoted in the compendium of Mr. 
Putnam, the Librarian, the right of libraries and incorporated societies to 
imi)ort two copies for the use of members is granted, notwithstanding any pro- 
hibition, but respw-tiiig an individual, a resident of Canada, desiring a copy 
of, pay, the London eilition, the law provides that he " may apply either directly 
or through a bookseller or other iigent" to the Canadian licensee, i. e., the pub- 
lisher, "for a copy of any edition of such book then on sale and reasonably 
obtainable in the United Kingdom," "and it shall then be the duty of" the 
Canadian publisher " to import and sell such copy to the person so applying 
therefor, at the ordinary selling price of such copy in the United Kingdom— 
with the duty and reasonable forwarding charges added;" and the failure or 
neglect to import, without lawful excuse, authorizes the minister to susupend 
or revoke the prohibition of importation. * 

The minister is also authorized by the act to suspend or revoke the prohibi- 
tion upon importation if it is proved to his satisfaction that (a) the license to 
reproduce In Canada has terminated or expired; or {h) that the reastmable 
dt'iiiand for the book in Canada is not sufhclently met without inii)ortatlon; 
or (o) that the book is not, having regard to the demand therefor In Canada, 
being suitably printed or publish(?d; or {d) that any other state of things exists 
on account of which it is not in the public interest to further prohibit 
imix)rtatlon. 

It appears by a note in the Librarian's statement that the validity of the 
Canadian statute is doubted as being " prima facie In contlict with the imperial 
statutes.'* 

f have no means of ascertaining how the statute has worked since it has 
been in operation, and the term of less than eight years during which It has 
bwn In force is hardly sufficient to have afforded much valuable exi>erlence. 
That the principle of allowing iniiwrtation by the individual has been preserved 

»Act of July 18, 1900, 63 and G4 Vic, ch. 25. The compendium of the Libra- 
rian was furnished to me by him in the form of typewritten manuscript, and I 
am, therefore, unable to refer to the printed report of the committees proceed- 
ings, which I understand has not yet come from the press. 
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and carefnily guarded is worthy of note. His importation Is not *' under par- 
mission " of the copyright proprietor, or licensee, otherwise the Canadian pub- 
lish<^r, but is an absolute right The licensee (publisher) is bound to Import 
upon demand and deliver the book to the individual at the London selling 
price with duty and forwarding charges (postage) only added, and if he fails 
to do so, the prohibition of importation is suspended or revoked. 

Assuming ttie act to have worked conveniently In Canada, it does not follow 
that an act suitable for a country of 5,(XX),000 people is suitable for a country 
of 86,000,000. We can not open the door to importations of the foreign books 
by the Amearican publisher for sale if we wish to preserve to American labor 
the manufacture of the American reprint, and there is no €k>vemment officer 
who can conveniently be charged with the duty of determining the existence 
of the various conditions which authorise in Canada the suspension or revoca- 
tion of the prohibition of importation. The Canadian statute, I should suppose, 
would be found defective in not further defining the " ordinary selling price " 
in the home market During the first season after publication a book will be 
sold at a uniform price, but after that it generally has more than one sell- 
ing price— the price of a new copy and the price of a secondhand copy, the 
price of a first edition and the price of a later edition — and these divergences 
increase with the lapse ef years. 

BRITISH STATUTU PBBMIT IMPOBTATIOM BY INDIVIDUALS AND LIBBABDES FOB USB 

BUT NOT FOB SALE. 

Again relying mainly' on the Librarian's statement and compendium, it 
appears that the right of importation is now controlled in Great Britain by an 
act of 1842 and an act of 1844. The act of 1842 (sec. 17) prohibits importa- 
tion for sale or hire of reprints made outside of the British domains, except as 
such importation shall be made by the British copyright proprietor or with his 
assent. The section was specifically made applicable to books first composed or 
written or printed and published in the United Kingdom and reprinted outside 
of the British domains. Importations by libraries or other institutions and by 
individuals were not distinguished. It would seem that if the importation is 
for use only and not for sale or hire, it is not prohibited. The international copy- 
right act of 1844 (sec. 10) prohibits importation without consent of the British 
copyright proprietor of " all co|>ies ♦ ♦ ♦ printed or reprinted in any for- 
eign country except that in which such books were first published," the words 
"for sale or hire*' being omitted. 

The acts of 1842 and 1844 came under Judicial review in the case of Pitts v. 
George (1896) (2 Ch., 806). The case involved a musical composition (regarded 
as a book) first composed, published, and copyrighted in Germany. The plain- 
tiff, as assignee of the English copyright sought to restrain the defendants 
from importing for sale copies of the German edition, which they had bought 
in Brussels. The question turned on the effect of section 10 of the act of 1844 
upon section 17 of the act of 1842, which had not in terms been repealed. The 
defendants contended that the act of 1844 by implication excepted the original 
foreign edition and was to be construed as a limitation of the more general 
prohibition of the act of 1842. The lower court sustained this contention, but 
on appeal the decision was reversed by the vote of two of the judges, one Judge 
agreeing with the court below, and the Importation of the German edition, 
although the original, was held to be barred. Thus there were two opinions In 
favor of exclusion and two against it 

So far the British acts are not applicable to our conditions at all, because 
both the acts of 1842 and 1844 permit the importation of the foreign edition for 
sale or hire either by or with the consent of the British copyright proprietor. 
Similar freedom of Importation by the American publisher can not be tolerated 
in this country in any form or under any guise, if we intend to preserve the 
policy of requiring the American reprint to be made by American labor. « 

The act of 1842 did not expressly distinguish between importation for sale or 
hire and importation for use only, and, as already said, the act of 1844 did not 
refer to the object of the importation at all. As the defendant's importation 
in the case of Pitts v, George was for sale the question of the right to import 
for use only did Jiot arise, but in considering the question the Judges referred 
to that aspect of it As the court held that the act of 1844 did not supersede the 
act of 1842, the earlier act would seem to control the question. Now, as the 
act of 1842 expressely prohibited importation only for sale or hire, It would fol- 
low that importation for use only was not prohibited, and, accordingly, Lord 
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Justice Rigby, one of the Judges who participated In the majority ruling, re- 
marked (p. 878) that the act of 1842 "provides only against importation for 
sale or hire. A book lawfully printed abroad might, so far as this act was con- 
cerned, be lawfully imported by the owner of it for his own private use though 
not for sale or hire," and In referring to the International copyright act of 1838 
remarked (p. 880) that by It " the importation of books otherwise than for sale, 
as, for Instance, for hire or for the private use of the importer, was not struck 
at,'* and In considering the reasons for the enactment of 1842 said (p. 881) ** it 
may have been thought undesirable to go so far as to prohibit Importations for 
private use from the country of origin, where many persona might be expected 
to purchase the books honestly and fairly for private use." Lord Justice 
Lindley said (p. 872), referring to section 17, "this section, however, Is con- 
fined entirely to printed books composed or written or printed and published In 
the United Kingdom. It does not apply to other books," and referring to both 
section 17 and section 15 said "neither of these sections prohibits importation 
for private use, but only importation for sale or hire." 

Now, if the view of the two majority Judges was correct, importation into 
the United Kingdom from abroad of a book originating in a foreign ^country is 
legal, notwithstanding the British copyright, if the importation is for use and 
not for sale or hire ; and if the ruling of those two Justices is wrong, and the 
ruling of the dissenting lord Justice and that of the lord Justice in the court 
below, whose decision was reversed, is correct, then importation into England 
of books originating abroad is legal even if the Importation is for sale or hire, 
and the same thing would be true, of course, of an importation for use. I do 
not find that the case went to the House of Lords. 

The Librarian, In his statement, coincides with this conclusion, but I find, 
upon examining the opinions in Pitt v, George, that the matter may be stated 
somewhat more strongly than he states It in favor of an existing right of im- 
portation into the United Kingdom of foreign books for use. 

Mr. Putnam, in his Independent article quoted above, touching the subject 
of importation in IQngland, wrote as follows: 

" The English publisher who has purchased the British copyright of a work 
has secured under the law the exclusive control of said work for the British 
territory." 

In view of the foregoing exposition of the British law, Mr. Putnam's state- 
ment requires considerable qualification; it needs to be pared by about d9 per 
cent of its scope, and If that is done, the thin sliver of fact remaining would 
be irrelevant to the subject we are discussing. 

CONTINENTAL COUNTBIEB. 

It appears from the Librarian's statement that the law of Belgium penalises 
the importation of an illicit edition for a commercial purpose, but does not 
forbid the Importation of a copy for private use; also that the law of Germany 
of June 11, 1870, made the same limitation and distinction, but the present 
statutes omit mention of it. A recent commentator, Kohler, insists " that im- 
portation of foreign editions is a professional and a literary necessity, and that 
though 'the law is silent upon this point • • ♦ (the privilege) follows 
of Itself from the reasonable objects of the law ;' " and ** he contends, therefore, 
that 'single copies' of any foreign edition 'sought out and furnished for 
libraries or collectors, from motives purely literary or relating to the history 
of culture,' may be imported, notwithstanding the general prohibition." This 
I understand to be the opinion of a learned commentator upon the state of the 
existing German law. 

Respecting the practice in other continental countries, the Librarian states 
that upon personal inquiry last year, at the International Bureau of Berne, 
and at the copyright bureau in Paris, and at the office of the Society of Authors 
in IX)ndon "the officials disclaimed precise knowledge respecting the practice 
of prohibition or allowing importation of copies merely for private use or by 
institutions, and that the question appeared to them to be a novelty." 

Significance of "Undeb Permission." Undbb it American Labob Could bb 

Injured. 

[By Wm. A Jenner.] 

If the publisher — ^the purchaser of the American rights has the power to 
forbid importation, he will grant or withhold permission as interest may in- 
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cllne; and when Mr. Putnam snys that the "student or reader" can place his 
order "with any intelllprent bookseller, who has no difficulty in arranging 
through the publisher controlling the American copyright, for the importation 
rcHiulred," the meaning is that the tax on the student or reader will be col- 
lected through the dealer, or that the publisher will himself supply the foreign 
book to the intelligent bookseller for the latter's customer — at a price. It is per- 
fectly plain that if such transactions occur to any material extent, the incentive 
to the American publisher, who purchases the American rights in the foreign 
author's work to reprint the work or adapt it to the American reader, is dimin- 
ished Just as much as If the book buyer should be at liberty to Import for him- 
self without buying permission. Therefore the contention that control by the 
American proprietor over lmi)ortatlon by the individual is neceswiry in order 
that the publisher may be encouraged to adapt the foreign author's work to 
the American reader fails. 

But this suggestion of the facility with which the intelligent bookseller can 
arrange through the publisher for Importation requires some further examina- 
tion. Mr. Putnam did not exi)laln the nature of that arrangement. A consid- 
erable danger to the settled policy of Congress seems to lurk in its possibilities. 
<J. P. Putnam's Sons Is a bookseller and also an imi)orter and a publisher. 

The prohibition of importation for use and not for sale is for the benefit of 
the typesetter whose labor in making the American edition of the foreign 
author's work Is a condition of the copyright monopoly given to the foreign 
author and his assigns, the American publisher. Is a bookseller's inii)ortation 
at the request or upon the order of a customer an Importation for use and not 
for sale*? If it is not, then a bookseller can not arrange with the publisher 
for an importation of the foreign book w^ithout violating the law and the 
American publisher's connivance In that importation would, in my opinion, be 
Itself a violation. If, on the other hand, such an imi)ortation is an Importation 
for use and not for sale, then why may not G. P. Putnam's Sons, as a bo<^»k- 
seller, make such importations, and if It Is also the proprietor of the American 
rights, why may it not arrange with Itself for the Importation. If It can do this 
respecting one copy, it can be done with respect to a thousand or five thousand 
copies. 

G. P. Putnam's Sons, as proprietor of the American rights, or a dummy pro- 
prietor can simply give a standing permission to G. P. Putnam's Sons as b<K»k- 
seller to Import as many copies of the foreign-made book as will find a market. 
The proprietor will not sue himself as bookseller, and the dummy will not sue 
for infringement of the t»opyright, and there will be no one to set the law in 
motion, and there will be no law to be moved. 

The requirement of manufacture in this country of "an edition suited for 
the special reciuirements of American readers" will be no hindrance to that 
arrangement of proprietor and bookseller because the adapted edition could l>€» 
made at the minimum cost merely to satisfy the conditions of manufaeture 
here; two published copies of the adapted edition would secure the copyright, 
the cost of which would easily and quickly be recouped, especially If the i»ro- 
prietor-iHibllsher-bookseller should have a tyi)esetting, printing, and binding 
establishment of his own. G. P. Putnam's Sons happen to have such a shop. 

If the arrangement between proprietor and bookseller should take that form, 
and I see no reason why it should not, w^hat would become of the interests of 
hibor, which the existing law protects and the pending bill proposes to protect? 
I imagine that so far as the making of the books actually distrlbutfHl to the 
American public is concerned, the advantages to American labor would be 
practically nil. 



Ck)8Mos Club, 
Washington, D. C, April /, J908. 
Hon. Rfed Smoot, 

Vhuirmnn uf the Senate Committee on Patents, 
Dkar Sib: As the representative of the National Academy of Design and of 
the Fine Arts Ft^leratlon, an association composed of delegates from the differ- 
ent artistic societies of New York, I beg to submit to the consideration of your 
honorable conuuittee a few suggestions relating to Senate bill 2409 " To amend 
and consolidate the acts respecting copyright," which I hoi^e will meet with your 
approval. 

In many respects the bill, In so far as it deals with the interests of the artists, 
is satisfactory, and if It becomes a law will be a welcome advance in legislation 
on this subject. 
The points to which I venture to call your attention are: 
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First It has long been the contention of artists that a copyright notice on an 
original worlc of art is not only unnecessary but disflgurhig. 

In section 19 of the bill the notice is much simplitied and less objectionable, 
but it still remains disliguring and discordant. Certain classes of works of art, 
miniatures, medals, has reliefs, etc., can not be marlsed with the word " Copy- 
right " or the abbreviation " Copr." without destroying their artistic value. The 
artist often omits his own signature for the same reason. A copyright notice of 
any kind is often objected to by the purchaser, and is removed as a condition of 
sale. 

A copyright notice on the original is not required in any other country but the 
United States, and by common custom abroad, wherever copyright laws exist, a 
worl^ of art carries with it the presumption of copyright. 

The recent decision of the Supreme Court in the Werckmeister case that the 
original work of art need not bear a copyright notice Is, I respectfully submit, 
a cogent reason why lines 10, 11, and 12 on page 6 of section 10 of the bill may 
be eliminated, and lines 15, 16, 17, 18, and 19 on i)age 10, section 11), be so 
amended as to read: "That the notice of eopyrieht required by section 10 of 
this act shall, in the cases of copies of works of art specified in subsections (f ) 
to (k), inclusive, of section 5 of this act, consist of the letter C inclose<l within 
a circle, thus; (C), accompanied In every case by the name of the copyright 
l)roprietor; or, in the case of copies of works of art specified in subsections (f) 
to (k), inclusive, of section 5 of this act, by his initials, monogram, mark, or 
symbol, provided that on some accessible portion of such copies ok of the 
margin, back, permanent base or iKHlestal, or of the substance on which such 
copies shall be mounted his name shall appear. If the work be a printt^l 
literary, musical, or dramatic work, the notice shall includ(» also the year in 
which the copyright was secured by publication. But in case of works in which 
copyright is subsisting when this act shall go into effect, the notice of copy- 
right may be either in one of the forms prescribed herein or in one of those 
prescribed by the act of June 18, 1874. 

Certain processes of reproiluction are executed more skillfully abroad than 
here, and I submit that it is not quite just to the artist to force him to employ 
Inferior methods in the reproduction of his works. For his reason I respect- 
fully urge you to leave section IG stand as printed in the bill. 

In the second place, I beg to call your attention to the fact that in the recent 
hearing before the joint committees arguments were presented in favor of add- 
ing to the requirements set forth in section 16, so that a lithographic or other 
reproduction of a picture should necessarily be made in this country in order 
to secure copyright. I can state iKJsitlvely from my own knowledge of this 
subject and as a practical and practiced lithographer that no man can properly 
reproduce a picture except in the presence of the original. The same is true 
of any reproduction whatsoever. 
Respectfully submitted. 

F. D. Millet. 



Library Copyright Leaoue, 
Baltimore, Md., March 28, 1908. 
Hon. Reed Smoot, 

United States Senate, Washington, D, C, 

Dear Sir: I inclose a statement with reference to the question concerning 
which you asked me for Information at the copyright hearing yesterday, and 
request that it may be permitted to be Incorporated in my remarks or appendetl 
as a footnote thereto. 

I omitted to mention yesterday what seems to me a rather imi)ortant point, 
namely, that there should be a provision in the law by which notice of the 
death of authors should be filed by their iJersonal representatives with the 
copyright otfice, in order that it may be possible to ascertain the duration of 
the period during which copyright should remain after such death. Many 
authors are inconspicuous persons whose death will not appear in the public 
prints, and it may be almost impossible to ascertain when they have dletl, or, 
indeed, whether they are still alive, unless it be made the duty of the person 
to whom the copyright devolves through such death to notify the copyright 
otfice. 

I have received a letter from Mr. Clement W. Andrews, librarian of the 
John Crerar Library, Chicago, requesting me to call the attention of the com- 
mittee to the following point: 

" tYom the point of view of the purchaser of books (either libiariahs or 
Individuals) that some safeguards be required in the copyright bill against the 
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too prevalent custom of reentering for copyright essentially the same material 
as either a new edition or under a new title. The abuse of this privilege is 
really a fraud upon the public. Of course the copyright is not valid, except 
for the additions, but the public does not know this. In this connection a pro- 
test should be made against the provision of the third bill making the deposit 
of material not obligatory. If this were to be allowed, it would be impossible 
in many cases to find out Just what the contents of the first edition are and 
how much is protected by the second copyright" 
Yours, very truly, 

Bebnabd G. Steineb. 



National Association of Employing LirrHOGRAPHEBS, 

Rochester, N. Y., March 27, 1908. 
Hon. Frank D. Currier, 

Chairman Committee on Patents, 

House of Reprcficntatircs, Washington, D. C. 

Dear Sir : Permit me to address you upon the subject of H. R. 243, which 
happens to be the bill now pending before the Committee on Patents, of which 
you are the chairman. 

I know^ at the present time of no objection to the bill except so far as a por- 
tion of its manufacturing clause permits certain lithographs to be made in 
other countries where the llthograi)hs represent subjects located In a foreign 
country. To that portion of tbe manufacturing clause the associated litho- 
graphers have objection. 

Xn order that the objection which I am making may be considered with the 
force which would attend the objection of any considerable number of persons, 
permit me to say that our association consists of a large number of employing 
lithographers, located in all i)arts of the country, and is the only association of 
lithographers which is national In its character, there being a number of small 
local associations dealing with subjects of local concern. 

Permit me to say that the lithographers (»f the ct)nntry deem the clause to 
which they object to be one which has been phiceil in the bill through inad- 
vertence and a misunderstanding. We apprtn-iate that the argument in its 
favor is that the color scheme of an object locatetl In a foreign country must so 
frequently be worked out in the Immediate view of the object as to make such 
a provision almost essential to such a bill. And now let me proceed to explain 
that such an argument Is falhiclous and arises from a misunderstanding of the 
practical side of the lithographic trade. If an artist desires to place on stone a 
reproduction of a famous oil painting in some art gallery, he doesn't take his 
stones to the art gallery; neither does he take the picture to the lithographic 
establishment. In some cases, where such a thing is i)ermltted, a photograph of 
the work of art Is taken and the i)hotograph Is coloretl, or a colored sketch is 
made from it. Or In other cases, where a photograph is not permitted, the 
picture is copied by some other artist, then this sketch in colors is taken to the 
lithographing establishment, where the artist i)laces the thing on stone, and 
the artist there in the lithographing establishment does the work which the 
argument back of the manufacturing clause of the copyright bill contends must 
be done in the immediate view of the object. Kvery lithographer knows that 
that is not the way the thing Is actually dime. If a landscape or some outdoor 
view Is to be reproduce<i, the artist does not cart his stones out to the land- 
scape, but a photograph is taken and a colored sketch is made, or a colored 
sketch is made without the jihotograph and is taken to the art room in the litho- 
graphing establishment. It Is ijerfeetly absurd to say that the arlst can do that 
work in the Inmiediate view of the object btH»ause those who have any experi- 
ence at all in the matter know that the careful adjustment of color to color 
requires that minute cal<*ulation and study of tlie colored sketch be made, 
which Is utterly Impossible except where the colored sketch Is immediately 
before the very eyes of the artist, to be handled by him. If an artist Is to re- 
produce a building, he neither brings the bnildlng to the lithographing estab- 
lishment nor does he cart his stones to the l)ulldlng. He puts the work on 
stone from a sketch or from a photograi)h. If the artist reproduces the picture 
of a beautiful woman, it is the custom to have him use a sketch or photograph, 
and it is not, at the present time, deemed either necessary or practicable to 
introduce the woman into the lithographing establishment. 
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If all these things be true, and they are true beyond any peradventure of a 
doubt where is the impossibility of sending the sketch which the artist uses 
from Europe to America, and why is it not just as difficult to send the sketch 
from France to Germany as it would be to send It from France to America, 
disregarding, of course, the immaterial distinction of a few miles of distance? 
In other words, the argument used against the elimination of this particular 
part of the manufacturing clause is an argument which looks plausible to the 
uninitiated, but it becomes absurd the moment any experience or acquaintance 
with the subject is brought to bear upon its consideration. 

It becomes somewhat iiertinent also to remark that billions of our postal 
cards with our own domestic color schemes are largely manufactured abroad. 

Neither must It be forgotten that the protection of American worklngmen Is 
involved, nor that the men themselves — that is, our employees — are beneficially 
affected by the change which we are contending for. 

I trust that the conditions which I have advanced will receive serious atten- 
tion on the part of your committee, and with an expression of gratitude for 
the consideration which I ask, i>ermit me to say that I am 
Very respectfully, yours, 

r. H. Candley, President. 

Kindly make this letter part of the printed record. 



March 30, 1908. 
Hon. Eugene W. Leake, 

Member of the House Committee on Patents, 

Deab Sib : During the hearings before the Joint Committee on Patents of the 
Senate and House on Saturday last, you asked several of the gentlemen who 
were addressing the committee to tell you why, If Congress included In the 
copyright bill a provision recognizing the mechanical reproduction of musical 
comiK)sltlons as an Infringement of the copyright for such musical productions, 
Congress should be asked to couple with such a clause a provision for the 
granting of universal royalties to all parties who might desire to mechanically 
reproduce the musical comiwsition. Some of the gentlemen thus questioned 
by you gave partial and, to my mind, very lncomi)lete and unsatisfactory rea- 
sons for this requirement, and others (doubtless because of tlie shortness of 
time at their dlsi>osal) failed to answer the qnestion at all. 

It appears to me that the question is a very inn-tinent one and that, as a 
Member of Congress delegated to pass laws for the best Interests of all the 
people, you were entitled to have received a frank and full answer to your 
question. The fact that you were not fully and clearly answered and the 
further fact that I believe I mny be able to throw some light upon the subject 
are my excuses for Intruding ujjon your time with the present communication. 

I am one of those who believe that such an act, if passed, would be uncon- 
stitutional, but it is not my purpose at this time to discuss that question, and 
w^hat I say hereafter will be based on the idea that you assumed the constitu- 
tionality of the act In asking your question. 

There can be no question that in order to be within the Constitution every 
act granting copyright or patent protection to authors or inventors must have 
for its. object "the advancement of science and the useful arts." A study of 
the copyright and patent laws now on the statute books will make it perfectly 
clear that such laws are based upon the proposition that in consideration of 
some benefit moving to the public from the author or inventor the people grnnt 
to the author or inventor certain specified monop'olies. Thus, the law in re- 
lation to patents requires that before the exclusive right to make, vend, and 
use a given invention shall be accorded to the Inventor he shall file an appli- 
cation In the Patent Office describing his invention in such full, clear, concise, 
and exact terms as will enable one skilled In the art to make, construct, com- 
pound, or use the Invention for which patent is sought. The manifest object 
of this requirement Is that after the expiration of the seventeen-year monopoly 
granted by the patent the public shall be in full and complete possession of 
the invention In such form that all those skilled In that art may utilize it. 
If the Inventor falls to do this, If perchance ho obtains a patent and It can 
be made to api)ear that he has puriM)sely conceaU^d or withheld information 
In regard to some essential feature of his Invention which the public was en- 
titled to have, his patent will be void for this reason. 
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Now, let us suppose that the inventors of the country should come forward 
and ask that a law shall be passed granting them something in addition to the 
present seventeen-year monopoly of the patented invention. For example, sup- 
pose the inventor should ask that under certain conditions there should be 
granted to him an extension of five years after his original monopoly of seven- 
teen years has expired. The public is already in possession of the full and 
complete disclosure of the invention set forth in the patent specification, and 
on their part all the conditions have l>een complied with which entitle them 
to the use of the invention. Manifestly, if the public is asked to grant still 
further monoijolistic rights to the Inventor, there can be nothing unjust or 
unfair, when these additional rights are asked for, that, if the same are granted, 
they should be granted under such conditions as would take into consideration 
the interests of the people or the public at large, and there could be no Injustice 
in the public saying, through their representatives In Congress, ** We will grant 
you this further right which you have never heretofore enjoyed under the law, 
but on terms more liberal to the public than were secured them for the first 
seventeen years of your monopoly. We, the public, believe that the advance- 
ment of science and the useful arts would be best subserved by granting yoii 
this additional protection, providetl there is reserved to the public at large niore 
liberal rights than they had during the first seventeen years of your monopoly, 
and we therefore grant you the extension of five years, coupled with the pro- 
vision, however, that you shall grant a license under reasonable royalty to 
any person who wishes to make, use, or vend your patented invention.*' Mani- 
festly this is an additional favor granted to the inventor, coupled with more 
liberal reservations In favor of the public, and the inventor would certainly 
be In no position to object to this additional protection which is granted him 
without any further consideration moving from him to the people. 

Now, under the present copyright laws it has been held by the Supreme Court 
that the author shall have for a certain limite<l time the mono|H)ly of the right 
to make copies of his writings, and it has likewise been held that the mechanicjil 
reproduction of the music or the thought exf)rossed by the written rharactera 
is not an Infringement of this monopoly granted by the law to the author. The 
composers now come forward and ask the public, through their representative's, 
to grant them an extension of the monoiK)Iy which they now possess; ask that 
that monopoly'be expanded so as to include the mechanical reproduction of the 
music or the thoughts represented by the written characters. Assuming that 
Congress has authority under the' Constitution to grant this at all, and assuming 
that Congress believes that such a measure would make for the advancement 
of science and the useful arts, is it not perfec^tly proper that, in granting this 
extension of the monopoly heretofore granted, they should reserve to the public 
the right to reproduce on mechanical instruments the musical conception of the 
author by any member of the public who is wiUing to pay a certain stipulated 
royalty to the composer? I think it is. Such an act offers an additional 
incentive to the comi)oser. The author, in return for the exclusive monoi>oly 
granted him for a limited period to publish copies of his comiK>sition, puts the 
public, through such published copies, in possession of his composition, and by 
I)aying a stipulated price for such copies the public gets the use of the comi)o- 
sition, and the courts have held that they have also acc^uired the clear right to 
the mechanical rciu'oductlon of a musical composition. The people are now 
asked to part with this right, and it is manifestly clearly within the rights of 
the people to say to the comi)08er, " We will grant you the exclusive right to 
collect royalties for this mechanical reproduction of your comimsition, but we 
will reserve to the entire public the right to this mechanical reproduction upon 
the payment to you of the stipulated royalty, believing that thereby we will 
contribute to the advancement of science and the useful arts in a way best 
calculated to promote the interests of all the people." 

It should be borne In mind that a patent or a copyright is granted to the 
Inventor or author under the law beraiwe, as the moving reason for the grant, 
it is believed that to do so will advance science and the useful arts and there- 
fore will be in the interests of all the people. Otherwise no imtent or copyright 
would be granted at all. Now, manifestly If Congress in its wlstlom believes 
that the interests of all the people would be best served by placing certain 
limitations upon the extension of the copyright monopoly of the character 
under consideration, there Is every reason why such restrictions or limitations 
should be placed thereon. 

Now, the disclosures which appeared in the Smith- White t\ A]K)11o case and 
in the contractual relations between the Aeolian Company and the music pub- 
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Ushers have shown beyond question that It is possible, unless restrictions are 
placed upon this extension of the copyright monopoly, that the same may be 
used as an instrument for the advancement, not of science and the useful arts in 
the interests of all the people, but purely for the advancement of the financial 
monopolistic interests of a certain selfish class, and it would appear, therefore, 
to be proper for Congress, if it decides to grant the extension of the copyright 
monopoly at all, to surround It with such safeguards as will render a scheme 
like the Aeolian scheme impossible of consummation. 

It is proper that I should say to you that I was present at the discussion 
before the committee as representative of a company which is fundamentally 
opposed to the extension of the copyright monopoly contemplated. Nevertheless, 
I was impressed by the fact that you, as a rei>rosentative of your constituents, 
were asking questions honestly and intelligently calculated to elicit information 
for your guidance in passing upon the subject, and it is In the belief that you 
were thus honestly soliciting information that I have presumed to intrude upon 
your time with the foregoing discussion. 

Very respectfully, S. T. Cameron, 

Counsel for the Aincrican Graphophone Co. 



Law Offices of Edmond B. Wise, 

New York, March 31, 190S. 

Dear Sir: In accordance with the request of the committee I herewith send 
you amendments to the proposed bill, which I have tried to draw so as to 
protect the proprietor of a copyright from the unlawful reproduction or im- 
portation of the copyrighted work, and at the same time protect the veu<ler of 
a book duly published from the danger of Incurring the severe penalties imiiosed 
upon a pirate. 

The amendment is as follows: 

"No sale or transfer of or contract concerning a copyrighted work shall be 
deemed an infringement of copyright unless the person or persons making such 
sjile, transfer, or contract had notice that the subject-matter thereof was un- 
lawfully published, reproduced, or imported.*' 

I would suggest that this amendment, if adopted by the committee, should 
be inserted as section 2 of the act or immediately after the section which im- 
poses penalties for an infringement. 

The second amendment to the proposed bill, which I suggested in the re- 
marks that I made to the committee, is intended to guard against the extradr- 
dinary view expressed by some judges that the owner of a copyright is by 
^irtue of the copyright monopoly empowered to enter into combinations or 
agreements concerning the copyrighted work which would be unlawful if cov- 
ering uncopyrighted articles. This view was expressed by Chief Judge Parker, 
of the New York court of appeals, in Straus against American Publishers' As- 
sociation, reported 177 New York, 473. Although I do not believe that the 
United States Supreme Court would sanction such a view, the question has 
never been presented to nor decided by that court. To guard against other 
courts adopting such an interpretation, however, I suggest the following amend- 
ment, which would perhaps be best placed at the end of the act as section 45: 

*' That nothhig contained In this act shall be construed to authorize or em- 
power the proprietor of a copyright to enter Into contra(!t8, combinations, or 
arrangements concerning the manufacture, production, use, or sale of the 
copyrighted work or works which would be unlawful if such work or works 
were not copyrighted.*' 

I would like to call to your attention that section 2 of your bill may lead to 
serious com[)lications, as it may enable the author or publisher to claim pro- 
tcK'tion for his work before he has completed all the requirements necessary 
to secure copyright, either under the copyright law or under the common law. 
In many of the States the rule has been followetl that application for copy- 
right is an abandonment of the common-law rights; In other States, notably 
New York, the courts have held that the deposit of the books In accordance with 
the provision of the present act is a common-law pul>lication. In that State, 
therefore, under the provisions of the proposeil bill the common-lav/ rights 
would not be surrendered until the deposit of the work In. the Library of Con- 
gress, while the author or publisher would nevertheless have all the protection 
of copyright legislation, a condition which is directly contrary to the often 
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expressed Tiew that in order to Becure the statutory right of exclusive copy 
there must be an abandonment of the common-law right of restricted publi- 
cation. I would respectfully suggest, therefore, that section 2 either be wholly 
eliminated or else that there be added thereto the following proviso : 

** Provided, That application for copyright shall be deemed an abandonment 
of the author's literary property at common law." 

I have submitted these amendments to Mr. Jenner, both to secure an ex- 
pression of his personal views and that of the committee of the bar association 
of the city of New Yorlc, of which he is a member, and as you will notice 
from his letter to me of even date, a copy of which I inclose, he approves of 
the foregoing suggestions, but as yet has been unable to obtain the views of his 
associates on the committee. 

I have sent a copy of this letter to Mr. Currier. 

Thanking you and your committee for the courteous treatment that yon 
accorded to me, I am, 

Very respectfully, yours, 

Edmond E. Wise. 

Senator Reed Smoot, 

Chairman Committee on Patents, 

United States Senate, Washington, D. (7. 



Mabch 31, 1908. 
Edmond B. Wise, Esq., 

19 WUliam street. City. 

Deab Mb. Wise : It seems to me that your proposed amendments are desira- 
ble. It leaves responsibility with the person making the infringing thing and 
extends responsibility to others only if they have notice. This is right and Is 
substantially in line with the existing law. 

Section 2 is, in my humble opinion, wholly unnecessary and as such should be 
omitted. It is declaratory of the common law as applied in equity, of which an 
illustration is In Woolsey v. Judd in 4th Duer. There are exceptions to the rule, 
as where publication of an unpublished work, as of a letter, may be made by 
the receiver of it for his own protection. The statute is rigid; the common 
law is flexible and is to be preferred. Whether either of your proposed amend- 
ments are to be added to a section or should be Inserted independently, the 
former as a substitute for section 2 and the latter at the end of the act or imme- 
diately following section 44, seems to be immaterial, but I should think your 
idea to insert the first of the amendments in the place of section 2, and the 
second immediately following section 44 is a good one. I will send copies of 
your letter to my associates on the committee and try to obtain an expression 
of their views if a meeting can not be held on short notice. 
Yours, truly, 

Wm. a. Jenneb. 



Baltimobe, Md., April 1, 190H, 
Hon. Reed Smoot,* 

United States Senate, Washington, D. C. 

Deab Sib : I did not have time when presenting my argument to the commit- 
tee on Saturday last to ask your attention to a subject which I think of very 
great importance in connection with the copyright bill. I beg leave to. lay it 
before you in this form in order that you may deal with it with the least ex- 
penditure of time. 

In the English cases, Millar against Taylor and Donaldson against Becket, 
reported in 4 Burrows, 2308, it was decided by the court of King's Bench and 
by the assembled Judges of law and chancery who were invited by the House of 
Lords to give their opinion upon certain legal questions in the latter of the two 
above-mentioned cases, that the Intellectual productions of authors were re- 
garded as property at common law and were entitled to be protected »nd had 
been protected by the courts, prior to the statute of Anne passed In 1709, as any 
other class of property was protected. 

Not satisfied with this situation, the owners of copyright property secured the 
passage of the statute of Anne in 1709, and in the case of Donaldson against 
Becket the meaninfi of this statute was construed by the House of Ix>rds and it 
was decided that it was a statute in derogation of the common law, a substl- 
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tiite for the former basis of proi>erty, and that siibse<inent to Its passage all 
copyrijrht property must find its fonndation in that statute. 

Prior to the adoption of the Declaration of Indei)pudence there had been no 
copyright legislation In the colonies, although there had been a large amount of 
pubrshing carried on here. The question of copyright does not appear In the 
legal literature at this country prior to that time, and we have no record as to 
how the lawyers of the period felt about it. except that of course it is to be 
assumed that they were entirely familiar with the existing condition of the 
law in England. 

In 1783 the Colonial Congress recommen<led to the States to adopt copyright 
laws, and a large numl)er of the States did so: several of them siKH.ltically re- 
serving common-law rights. In 1789 copyright is spcNMtically mentioned in the 
Constitution, and in 1790 the first copyright statute was passed, and a later 
one in 3S02. 

The courts of the' United States have uniformly from the earliest case of 
Wheaton v, Peters in 8th Peters (3834), 591 held that the (^mstitutitm ami 
Statutes of the United States were the sole source of copyright property and 
that all of the rights of copyright owners nnist be fouiwl in the Constitution 
and the acts of Congress. This line of decisions is unlu-oken excei)t in one case, 
in Walker r. The Globe Newspaiier Co. (140 F. U., 312), decideti by the circuit 
court of appeals for the first circuit. August 7. l!Ki5. That court, by Judge Put- 
nam, following a notable opinion by I^ord Kenyon In the case of Keckford r. 
Hood (7 Term Reports, 020), decided in 3798. held that rights of action for 
infringement of copyright of a map which had not been granted by the copy- 
right statute could still be maintained as common-law rights. 

This case stands alone, however, as an announcement of what would appear 
to be a logical conclusion to tlie elfeet that after Congress hns created a right 
of lu'operty in any particular thing the courts mny be resorted to, to apply 
every known form of common-law remedy utHressary for the protecthm of that 
property. 

Hut this proposition is not now recognized by the courts, as is illustrated 
by the decisions in the c«ses of Bobbs-Merrill Co. r. Straus (137 F. R., 15), 
White-Smith Music Publishing Co. r. Ajmllo (147 F. R., 220), recently aflirmed 
by the Supreme Court of the Tinited States; Authors and Newspaper Associa- 
tion r. ()'<>orman Co. (147 F. R., 010) : and numerous other cases which have 
been decided during the past fifty years, in which the courts have taken a nar-i 
row and restricted view of copyright because they were unable to find in the 
statute specific warrant for the particular remedy asked. 

It ^vould seem impossible to incorporate in the statute all of the rights and 
remedies recognized at common law in other classes of proi>erty: but there 
would seem to be no logical reason why copyright, if to be regnrded as iiroperty 
at all, should be denied all the ordinary rights and remedies accorded to other 
classes of property subject, of course, to such statutory retpiirements as Con- 
gress may Impose. If, therefore, Congress passes an act by which property in 
copyright may be secure:!, it should, as a part of this act, once and ft»r all, 
declare that the proi)erty thus granted should be f\ill and complete, and should 
be entitled at the hands of the courts to the same degree of respect which other 
classes of personal property enjoy and receive. 

For this reason I would resiK»ctfully suggest the Incorporation In the bill 
at some appropriate place of a paragraph such as the following: 

'* Tested by the ordinary rules of property and by ordinary standards of 
right and wrong, the works of an author are natm*al proiierty both before and 
after publication, and subject to the limitations and ccaiditlons of this act. 
Copyright secured hereunder shall be entitled to all the rights and remedies 
which would be accorded to any other species of property at common law." 

I have printed a brief In support of my contention in this particular, and I 
«»nd you copies of it, in order that you may hand them to such members of the 
(*onimittee as choose to give the matter consideration. I also hand you a sim- 
ilar number of copies of a printed paper containing definitions of copyright 
taken from leading text-books and the statutes of the various countries. 

In most of these definitions you will ttbserve that .copyright is limited to 
*' the exclusive right of multiplying copies," but in some of the others a broad(»r 
view is taken and the right is defined as "the exclusive right of the <iwner lo 
posst^ss, use, and disi>ose of intellectual productions." 

In Japan the right is si>oken of as **a valid niMUtjpoly at the work." 

39207—08 28 
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In Spain for the first time aitiiears tlie broad aunoimcement tliat " Intellectual 
property is governed by the common law witliout otiier limitations than are 
fixed by that Jaw/' and this thought is rei)eated in several of the I^tiu-American 
Republics. In Bolivia, for instance, "The author of a printed or lithognipti«*d 
work enjoys the property in such work and the exclusive right of reproduction 
during his life/' 

In Colombia, "Literary and artistic property or copyright consists in the 
privilege accorded to authors by law of profiting by their works." 

In Costa Rica, " Intellectual property is of the sjime character and subje<*t t'> 
the same rules as movable property." 

In Mexico, " Proi)erty in the productions of labor and Industry shall be 
ruled by the same laws as ordinary property." 

In Venezuela, " The right an author possesses over his compositions ♦ » • 
constitutes intellectual property which Is sacred and inviolable like all other 
property and is to be governed by the rules of the common law, subject to any 
restrictions established by law." 

Is It not a travesty upon the Intelligence of the United States and Great 
Britain and of all the English-speaking countries of the world that we should 
fail to recognize in the intellectual productions of genius as high a measure 
of legal property and protection as is accorded by our struggling and ofttlmes 
scorned neighbors of South America? 

Very truly, yours, Arthur Steuart. 

Treasury Department, Office of the Secretary, 
Hon. Reed Smoot, Washington, Apnl 11, 1908, 

United States Senate, 

Sir: Reference being had to the correspondence with the Secretary of State 
relative to the attitude of the German Government with respect to the proftosed 
copyright law, and to the suggestion that a member of the American Tariff 
Commission present the matter to your committee, I desire to invite your atten- 
tion to the following letter addressed by the Commission to the Secretarj- of 
State: 

"Sir: The agreement concluded on January 35, 1892, between the German 
Empire and the United States, provides, on the one hand, that the citizens of 
the United States of America shall enjoy In the German Empire, the protection 
of the copyright law in regard to works of literature and art, as well as the pro- 
tection of photographs against unauthorized reproduction In the same manner 
as is accorded by the law to citizens of the Empire; and on the other hand, that 
the provisions of the copyright act shall be extended by the United States of 
America to the citizens of the German Empire. 

"This agreement is of a reciprocal character; but while the German copy- 
right law offers protection without special conditions and formalities, the Ameri- 
can copyright act makes the extension of the protection dependent n|)on condi- 
tions, the compliance with which, on the part of German citizens is difficult and 
burdensome. 

" Especially the * manufacturing clause' causes continuous complaints on the 
part of German citizens. According to section 4956 of the Revised Statutes 
(law of Mar. 3, 1891), a work is not entitled to the protection of the law unless 
two copies of the work to be protected are delivered to the Librarian of Con- 
press in Washington not later than on the day of publication in America or Ui a 
foreign country. In the case of a book, photograph, chromograph, or litho- 
gra|)h, these two copies must be produced from type plates, negatives, drawings 
on stone, or reprints, prepared in the United States. 

"Another feature which is considered unfair Is that, while the copyright 
remains in force, the importation of the protected work into the I'nited Stat«'s 
of America Is prohibited. Finally, another onerous provision is that copyright 
works of literature and art in America must bear the imprint^ * copyright 11) — 
by * hi the English language. 

" Ry the law of January 7, 1904, certain departures from this law were per- 
mitted for the works of foreign literature and art brought for exhibition at the 
St. Ix>uls Exiwsition. Further, by the act of March 3, 1905, certain drastic 
fentures of the law were removed by making it possible to protect against re- 
print and translation, for the iwrlod of one year, all books published outside of 
the United States In languages other than English by complying with simpler 
formalities, by filing the ooiJies within a i»erlod of thirty days after their ap- 
pearance, and without complying with the provisions of the * manufocturing 
clause.' 
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**A8 Is well known, a bill Is now pending before 'the Congress of the United 
States, by which, in addition to other ameliorations, especially as regards the 
conditions and forms of registration, as well as the forms and effects of the 
copyright mark, the provisional term of protection is to be extended from one 
to two years. 

"This subject Is brought up In the present negotiations because great dis- 
satisfaction with the present state of affairs exists in Germany, as shown by 
numerous resolutions introduced in the Reichstag, and It is exi>ected that In the 
conclusion of a commercial agreement a more favorable turn in this regard 
may result from German authors, artists, etc. 

"All wishes would be best met If the United States would Join the Berne con- 
vention of September 9, 1886, supplemented by the provisions of May 4, 181X3, 
and the declaration of the same date. 

" Should this be Impossible, the American commissioners are requested to 
inform the German commissioners whether they can suggest other proposi- 
tions or can give other assurances as to the removal of the cause of existing 
complaints. In any event, it is urgently to be desired that the American Gov- 
ernment continue in Its present course which It has entered upon through the 
pending bill In Congress for a new copyright law. In connection with. that we 
would gratefully welcome the greatest possible limitation of the severe appli- 
cation of the * manufacturing clause,' eo that not only works of literature but 
also lithographic works might be exempted from the provisions of the * manu- 
facturing clause.* " 

To this memorandum the following reply was made by the American com- 
missioners : 

" The Congress of the United States has .now under consideration the enact- 
ment of legislation looking to the removal of all objectionable features of the 
present copyright law. 

** The American commissioners would be glad to receive from their German 
colleagues any suggestions of modifications which they thought proper and wise, 
to the end that they may be placed before Congress in such manner as shall 
be considered most desirable for all parties concerned. 

*• The American commissioners feel that to incorporate an amendment of the 
copyright law Into a commercial treaty would be entirely within the power and 
discretion of the President, and the Secretary of State, but the question is one as 
to which there is some considerable doubt whether more advantageous results 
can not be secured by presenting the proposed changes to the Senate committee 
having the matter in charge, and therefore they hesitate to make any specific 
recommendation on the snbject other than that heretofore outlined." 

It was added that personally the American commissioners were in favor of 
the German propositions and were willing to recommend them to their Gov- 
ernment, but they thought It would be wiser not to incorporate a paragraph 
to that effect in the proposed draft of a treaty, since it might jeopardize rati- 
fication. Subsequently, and In response to the above suggestion, the German 
commissioners presented the following suppleniental memorandum : 

" In case it should be Impossible for the United States to become, within 
reasonable time, a party to the Berne c(mventlon of September 9, 1880, for the 
formation of an International union for the protection of works of literature 
and art, and the supplementary Paris act of May 4, 1896, as well as the Paris 
declaration of the same date, It would be regarded on the part of Germany as 
a substantial Improvement In the present status of the German-American copy- 
right relations. If the new copyright bill (Fifty-ninth Congress, first session, p. 
6330) at present before the United States Congress should be extended by the 
insertion of the foHowing provision : 

" * Foreign works of literature and art which have not been produced In con- 
formity with the provisions of the manufacturing clause, and which do not 
bear any notice of copyright, shall be entitled to the full protection of the 
copyright law for American works of that character, only when published In a 
country which extends the protection of its copyright law to American works 
on the same terms as to domestic works, without requiring that notice of copy- 
rights be affixed to the work, or that the work be produced in that country.' 

" In case the Insertion of such a provision should be found impracticable, it 
would be regarded of some value if the' law could be modified in the following 
points : 

" 1. In section 36(a) of the bill the ad interim copyright for a book printed 
abroad in a foreign language to be extended to five years Instead of two. 
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**2. The requirement of the maniifactiirhii; clause for llthofrhphs toccept 
those 'where the subjects re|»res!eiited are Un-ated In a foreign county'), as 
provided in section 13 In connection with section 17, be removed, or in case 
this should be found im|N>ssible. lithojo'aphs, as well as books printed in a 
f<»reign language, be entitled, under the provisions of section 1^ to an ad 
interim copyright for five years. 

"3. It should be stated expressly that an ad interim copyright can also be 
8e<-ured without notice of copyright being affixed to the work.* 

^ While it w<»uld appear from section 16, in connection with section 17, that 
a itorson entitled to the protection of the copyright law can secure an ad intertui 
copyright, even if the work does not bear the notice of copyright, as re<pii;e<l 
by sec'tions 9 and 14, there may arise some doubts as to the correctness of this 
Interpretation.* 

** In view of these representations and the commitments of the American 
commissioners, we feel It our duty to bring this matter to tlie attention of the 
Defiartment of State, in order that it may be determined whether the German 
ret] nests for the modification of the Americ*au copyright law shall be brought 
to the attention of Congress by the President, or, if that course Is not deemed 
wise or practicable, whether the meml>ers of the commission liave any further 
duty to discharge in the premises. 

" Very respectfully, •* 8. X. D. Nobth, 

"James L. Oesbt, 
"N. I. Stone, 
•• A mcrican Cofnmissioncrs,** 

The provision of the Constitution ^ith respect to copyright Is the same as that 
with resiiect to patent rights. There is no inhibition against foreigners under 
the patent law, nor any requirement tliat patented devices shall be manufac- 
tunnl and produced in this country as a condition precedent to the securement 
of letters patent, and the question might naturally arise, admitting that i*on- 
gress had the iiower to compel the manufacture of such devices in this country 
as a condition precedent or subsequent to the validity of the patent, whether 
it could provide that only foreign patentees should be compelled to so manufac- 
ture, without running counter to the rule with regard to class legislation. 

These remarks are made with reference to the situation under the imtent 
laws for the reason that no such doctrine has ever been invoked for numerous 
and obvious reasons. It is apparent that if the fiatent law provided that all 
devices and inventions should be manufactured before letters patent issued, 
many of our ablest inventors would never secure patent protection: but, just 
in so far would the right granted by the Constitution to inventors l)e prohibited 
by express legislation. There is nothing in the constitutional provision that 
draws a line of demarcation between the American and foreign author. 

The copyright provision contemplated that authors should be secured the en- 
joy nient of certain proi)erty rights. It was the grant of a privilege or conce^ 
siiin and not the denial of a right, the assessment of a tax, or the imjiosition of 
a burden. It has been held that the iK>wer to tax is the power to destroy. If 
In legislation with resi>ect to patents and copyrights Congress shall have the 
right to imiKtse a tax, manifestly then they have the right to pass legislation 
which shall defeat the privilege entirely. 

The provision in the coi)yrlght bill with respect to the "manufacturing 
clause*' is the denial of a right, the imixisition of a burden, practically . the 
assessment of a tax. It is a class of legislation which has no particular place 
or part in the copyright act and is more in the nature of tariff legislation, and, 
if constitutional at all, should be found in the tariff act and not in the copyright 
act. 

In making this statement I am not speaking as the chief of the customs dlTi- 
sion of the Treasury Department, but as a member of the tariff commission 
sent to Oermauy, and obligated by a promise made to the German commis- 
sioners to lu-esent to your cnnnnittee certain views which appeared, on the face 
of things, at least reaHf)nable. 

I have the honor to remain, sir, yours, very resi»ectfully, 

James L. Gebbt. 



•This would ai>ply to the Gorman cnpyrii^ht law. 
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20,22 



348 



Foreign author: 

Of dramatic composition 

Of musical composition 

Of works of art 

Notice of copyright on works by 
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By mail— 1 

C. P. Montgomery 

O. H. Putnam I 

Consent of copyright proprietor 

Exceptions to prohibition of 

• Foreign laws on 

Of books reprinted In'Japah 

Of foreign editions of copyrighted books— 

W. A. Jenner 

O. H. Putnam 
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